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ttl lrllJrl ri4l Tf9TttI  /9TtdUT   l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A) 4)u  s  
1T Ini 3tt1t, 1994 ?t tilTi 864 3 IIcI "01$ 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

0) nt4Ti  9,n'dl fri 4 TflHI IJc ,c4Il 'l 1Tfttq4)o, l- 'uldt2, 
31T' , 9 fff, f t ffift Tf0 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Purarn, New Delhi in all 
matters relating to classification and valuation. 

i/ln-t 'P- 1(al ii" TTT 5ttllf Ig si  T pft 'Th 40ii  9it, tti o'i' it rr 3uftftt rirFtrur 
'fiPi,,ftffpr, '$HI4) aT s 'TfTF 1/ 

10 the West regonal bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

s-rfrtff r4T1TU[ i1ItT 3P4r rçtr i.i 1ii ti'mnr 'ii  tja (aPr) flHIi4l, 2001, fkslTT 6 trl4d ltti1l, 

 'PTt EA-3 F 'T Irft1T r l l0u Tl*ri T9t F 4  t I11 I1T%T, 51T 3c'U 1F ,&1I1 ?t ffi aT1T 

1IIil TiITWI9T, "1'/ 5 c'II'.a 1T3IIf iH, 5 iia '"- 1T 509Tt  "i ci't 3P'TT 50WP 'i'. 5f*t ct'if: 1,000/- 

1II d '9$IN' 9T#t 1l1'F II tTki1d nll 5I'  lI f1T 'lI'1l tTf1 (tifXtr sI'  irr 

9TflTr, l'tr tll'al t tI'1l '9TfV  TfIF1[ Sr - 1Tf rr41 I1Il'0 1'NTr I 'PTT STf4Ti ( 3ii) fi', aiis'i-'Tarit; 

s'i'-u iii  bIi 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise 

(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.S000/-, 

Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in 

the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the 

bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of 

stay shall be accompanied by a fee of Rs. 500/-. 

srTIIvi TTftTJT 4 SrTtT SPftd, ftT 3IfiT, 1994 9TTF 86(1) 3tIr4Ir kTr fli 4fnllnfl, 1994, f1'PT 9(1) cl$cl 

f91PnI wS.T.-5 gt, ft'Fl Tli1 

T W 114111111 i -1l 'TfT!) si nt,41 4:1 SFTI tid Tr5T, "liii 1141Ii t 110T,nd1lI t 4111 ST nl4fldfl Ft1 T9T, d,  5 

1IS 9T 41'9 ¶1,5 lNS '1' 1T 50 niia  it arsnT 50 ii's '  t Sr11lSr1 aHr: 1,000/-  5,000/- 'I4 SP'T41T 10,000/- 

"i4 Tn &lfl41I Sj44it111l "141'.I kI flIt SrTr'mTSn, 4:rsf11ftrSi'flfld1 TT Tft1lSI ¶14ll't' 111fri 9T4:t 

41InI11.l'p 1F1I rTraP)ai1110  5I't TTnl1101T "II'll '1T111T I Trtr11ttr sIte Tn ¶r9Tr, ,341 ii'ai t $'I1I 

TfTJ "Ili 415111151 3P4&41 T1T1II41TT 1iai f.artr I T'T41 3U11W (4  a(f1) 111  SlIi-'15r aP51 500/- 'i' fsrff15r 

l'1' "I'll 't'.'-iI '0II 1/ 

The, a.ppeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate ri 

Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed 

against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & 

interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & 

penalty lvied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest 

demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of 

the bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay 

shall, be accompanied by a fee of Rs.500/-. 

(B)  



(I) 

(C) 

(I) 

flri 3Tflfi-ZnT, 1994 t Bii 86 41 31T8TTFaf  (2) TT  (2A) 4t i41 WffrT, lirt l4iuc1), 1994, ll1H 9(2) TT 
9(2A) kT ii f1ttrftT  '.'i S.T.-7 rr ft r 3fp, 'i  sp 3PTT 3wq-t (arfter), 'fti  [7 ii 
mfi 3Tf t fffT't "1"ll (ii tfft i1li fl TT1) 3vt ii igiii lTT SPFTF ql'-t o'I7r 'ii 

 rr19ri VI *ii tJl i4l / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed under 
Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner Central Excise 
or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed by the 
Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax to file the 
appeal before the Appellate Tribunal. 

4' t.-fli 'ii 9'i 9iit  3f'Ii4i  Tf r()iiIi '1iii t 'ii'  sjafffft1Tr 1944tt1TT 
35T )i4'i, ?r4tfsffzr arfm, 1994 f't BiI 83 sictIl  4t  1  *, r rrI wftflir 
31'IVI r1 -i a'u s1/1ii 1T wi T ioflapi (10%), TT 1T T1liiPii , TpT9T, 'VI I'I Tuiji , T 
fIltl l4'Ii1 'VII "lII 13 TTtfr'4, I rri 

ii 

(i)  
(ii) i'i" 't-ii rrTfr 
(iii) igi 14111,11 l 6Ii,14cl t4H 

- 5flTF 'AI1tT1Rft ( 2) 3fftftiiT 2014 1TT'1 
3:51-41-;T arffr aifir't r iii 

For an appeal to he filed before the C.ESTAT, under Section 35F of the Central Excise Act, 1944 which is also made applicable to 
Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal on payment of 
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute, 
provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before any 
appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

1T2 4141'R t14f: 
Revis,on applica,,tion to  over,pmgpof India:.. •. -. . 

Ht .iii 4IH'II T1, I1t .ir'iI  9[ ?tthftT4T, 1994 t 51T1r Ii T.3tT 4111,  
41TT[ 41't'V', T5[Ei113[ 41j41 445 (-  ftlTsr t41 srf, .'fi'i'i ii iwi, ui f4t-ii000i, r farr .11411 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-li000l, under Section 35EE of the CEA 
1944 in respect of the following case, governedby first proviso to sub-section (1) of Section-35B ibid: 

P 'i--,ii riiii ir igi 'n-i ai.t rvi, Ii.i ii 11Tfkt  ari tiaii 
'I41 .'i4 li'i, f-fl -rfff 

11Tgriiii j'tii'i ItH'I TI/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

ftrirP ii v1fl41iu, ''i) rkli ai , 
T'41I41l tT T7rIT9Ni4) i / 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

i1  
In case of goods exported ojtside India export to Nepal or Bhutan, without payment of duty. 

fkfrtr lI 'ii 9v I it ii     4aisir 
fi1k41 (9 2), 199 

5117  ]7 
Credit of any duty allowed to be utilized towards payment of excise duty on final products tinder the provisions of this Act or the 
Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109 of 
the Finance (No.2) Act, 1998. 

(v) I'lt 41151 rT'I'i '-uii EA-8 3cHIi (31'fi I) fl41Hl11, 2001, 5151 9 3t 51IIIIt , t.41 

"1.4 q ii 3 1IT 'i rrf( TfTr, 1 t rrr 311Thr awr t  i 'rfkzrr 4t mft rfrrt rr"r 

The above application shall be made in duplicate in Form No. EA-8 as specified tinder Rule, 9 of Central Excise (Appeals) Rules, 
2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Malor  Head of Account. 

(vi) i.t.iljtplr :ill;4141 IPiIi tI7j ,l FTt 1iI1"Fl f?t .1I'II T17I - 
3TT "I'ItI "'tI TTT  'Il.4 "'l" 1T 341"I flT 19T ""i  200/- r 'ipT9T9 t41T '1l ?)1T'.1P-I'VI1 "'t'H P 'IlI 'I1 51 "4lII jf  fff  
1000-/npv,i'i Iii iiiJ I 
The revisioiiapplication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less and Rs. 
1000/- where the amount involved is more than Rupees One Lac. 

(D) P 51 3115ff 414111 Jf  9T'.4 -1 T .TRJf Pu' ..'fT TT 51519Tt PTk'f  T 51 iP1T .11411 I 51 ri I' 
4fT'Tfj'tII 511'141 TPuI' IP'-lP 41ri 9Tf TUrtTTF 351ThT'lT .t'1 -i"ti 511 UI, .1Ii"ri "liii I /Incase if 
the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, not 
withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case may 
be, is filled to avoid scriptoria work it excising Rs. I lakh fee of Rs. 100/- for each. 

(E) jsftfir iiiri ¶ 3rf1T, 1975, 51-I 141I" 5151 Ii1r TT51TFf rP 1151 fks 11tr 6.50 .u1l 51T -41I41I'II 
 TVl/ 

One copy of application or 0.1.0. as the case may be and the order of the adjudicating authority shall bear a court fee stamp of 
Rs. 6.50 as prescribed under Schedule-I in terms of time Court Fee Act,1975, as amended. 

(F) 4)ii as ti's  riI,'1  ai'1i1)i TT1 (1jfj) P1141414), 1982 5151IIF rr 
51515111'1 f t3)l-5- '?tAl41 auiPui  Pun .11rill/ 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

(G) 'fl.flq 11Tft51T ¶1 apThr TfIjP51 I41 T 5151ft5r VII'1't, P1451 5151 414)414141 11T415II41I 51 Pu', Il'1l41Iff f'4lTfrT 114111'.. 
www.chec.gov.in  511 'a '9'1'd I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  



Appeal No: V2/142/BVR/2018-19 

:: ORDER-IN-APPEAL::  

M/s. Gujarat Industrial Development Corporation, Surendranagar (hereinafter 

referred to as "Appellant") filed appeal No. V2/142!BVR/2018-19 against Order-

in-Original No. 18/Demand/2018-19 dated 27.4.2018 (hereinafter referred to as 

"impugned order") passed by the Asst. Commissioner, CGST & Central. Excise 

Division, Surendranagar (hereinafter referred to as "lower adjudicating 

authority"). 

2. The brief facts of the case are that the Appellant, a Government of 

Gujarat undertaking, was established under the Gujarat Industrial Development 

Act, 1962. The Appellant was registered with Service Tax having registration No. 

AABCG8O33DSDO11 for 'Renting of Immovable Property Service'. 

2.1 The Audit of the records of the Appellant revealed that they were 

generating incomes from various operations and booking these incomes under 

different Heads like Non Agriculture Conversion Charge, Transfer Fee, 

Infrastructure Upgradation Charge and Premium Receipt, which were allegedly 

taxable and hence, liable to pay Service Tax. The Audit also found that the 

Appellant was receiving consideration in the form of Non utilization penalty and 

Misc. Receipts! Recovery and hence, liable to service tax under the category of 

'Business Auxiliary Service'. However, the Appellant was not paying Service Tax 

on these incomes. 

2.2 Show Cause Notice No. VI!8(a)-115/EA-2000/Audit-IlI/V(B)/15-16 dated 

25.11.2016 was issued for the period from 2011-12 to 2014-15, calling the 

Appellant to show cause as to why Service Tax of Rs. 8,69,485/- under 'Business 

Auxiliary Service' and Rs. 38,75,011/- in respect of 'Renting of Immovable 

Property Service' should not be demanded and recovered from them under 

Section 73(1) of the Finance Act, 1994, along with interest under Section 75 of 

the Act and why penalty under Sections 76,77 and 78 of the Act should not be 

imposed on them. 

2.3 The above Show Cause Notice was adjudicated by the Asst. 

Commissioner, CGST & Central Excise, Surendranagar Division vide the impugned 

order which held that 'Premium Receipt Income' is not liable to Service Tax in 

view of Section 104 of the Finance Act, 1994 and dropped the demand of Rs. 

2,69,022/-, dropped service tax demand of Rs. 29,159!- under the category of 

*'Business Auxiliary Service' holding that no service was involved. The impugned 

Hprder confirmed Service Tax demand of Rs. 8,40,325/- under 'Business Auxiliary 

ervice' and Rs. 36,05,990/- in respect of 'Renting of Immovable Property 

J ._____4_ 
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Service' and ordered ftr i:s i.. on 73(1) of the Act along with 

interest under Section 7 of .d penalty of Rs. 41,50,466/- 

under Section 78 of tne i-\Ct iic:-, r cticn 1/ of tne Act. 

3. Being aggrieved wit. tL u;n€ ;., the .4ppeU.ant has preferred 

appeal on various grounds, int' ::r: ?s 

(i) That the Appellant ctrUTo nder the Gujarat industrial 

Development Act, 1962 by t ernn':::t of Gujarac for the purpose of 

securing orderly establishment a - d orcanti of industries in industrial areas 

and industrial estates in :uir: and[ c abtisnirio commercial centre in 

connection with the estabUshnt nd o g. rsdon of such industries. Various 

areas in Gujarat where industes iere cLn :red were declared as GIDC zones 

and new industrial zones were so c:reat .Erd plots of land were allotted to 

willing industries on econorni. terms c .hat overall industrial development 

could take place in a structure:i ad plann rnner. 

(ii) That Section 13 of GID Act, prescribes various functions to be performed 

by the Appellant which includes promotion and assistance in rapid and orderly 

establishment; growth and develooment of ]ndustries; development of land on 

its own account or for the State Government for the purpose of facilitating the 

location of industries and commercial centre: financial assistance by way of 

loans to industries to move their factories into industrial estates or areas and 

undertaking schemes for providing units and commercial establishments with 

such structures as may be necessary for thair orderly establishment, growth and 

development. The Appellant also develops infrastructure like roads, sustained 

water supply, drainage etc. vyithin the industrial areas or estates. Further, 

maintenance and up-gradatio' of the existing infrastructure is also a primary 

responsibility of the Appellant. in view of Section 37(1) of the GID Act. The 

Appellant incurs expenditure to maintain these facilities and collects 

maintenance charges from plot holders. 

(iii) The Appellant has collected cTransfer  Fee' for the purpose of transfer of 

title in land / plot from one allottee to another allottee. Amount collected as 

'Transfer Fee' is not falling under the service category of 'Renting of Immovable 

Property Service' and no service tax is payable. The 'Renting of immovable 

property' includes renting, leasing, letting, Licensing or similar arrangements of 

immovable property for use in the course of furtherance of business or 

commerce. The transfer fee cannot be said to be collected for renting / leasing 

/ letting or any other similar arrangements. The service tax demand has been 

confirmed under the category of 'renting of immovable property service' 
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Appea No: V2/142/BVR/2018-19 

without giving logical, reasoning as to how the amount collected as transfer fees 

satisfies the conditions as stated under the definition of the said category. 

Further, as per definition of 'service' contained in section 65B(44) of the Act, 

transfer of title in immovable property by way of sale, gift or in any other 

manner is excluded from the levy of service tax. Hence, they are not liable to 

pay Service Tax on 'Transfer Fee' collected by them during the period 2011-12 

to 2014-15. 

(iv) The Appellant develops infrastructure like roads, sustained water supply, 

drainage etc. within the industrial areas or estates which is their primary 

responsibility in view of Section 37(1) of GID Act. For any estate developed 

under GID Act, 50% of the contribution is made by the State Government and 

balance 50% contribution is made in the ratio of 60:40 i.e. 60% is contributed by 

the Appellant and 40% is contributed by Industrial association. The contribution 

towards development of the estate as collected by the Appellant is termed as 

'Infrastructure Upgradation Fund'. Post development of the estate, the 

Appellant recovers total fund contributed by them and Industrial association 

from the plot allottees and transfers 40% of the fund to respective industrial 

association. The Appellant is discharging service tax on their 60% contribution 

w.e.f. 01.07.2010 under service category of Renting of Immovable Property 

service'. However, they are not liable to pay service tax on 40% of contribution 

since the same is not retained by them but passed on to respective industrial 

association and also shown as liability in their financial statement. Since there is 

no provision of service, service tax demand under the service category of 

'renting of immovable property service' is not sustainable. 

(v) The Appellant acquires land from the state government and converts 

agricultural land into non agricultural purpose in order to develop industrial 

estate and makes payment of Non Agricultural charges to the State Revenue 

department and recovers the same from the plot allottee. The Appellant is 

discharging service tax w.e.f. 01.07.2012 i.e. after introduction of negative list. 

As there was no specific, entry prior to introduction of negative list, the 

Appellant had not discharged service tax on the same. The impugned order has 

confirmed service tax demand under the category of 'Renting of Immovable 

Property service' without giving logical reasoning as to how the amount 

collected as 'NA Charges' satisfies the conditions as stated under the definition 

of the said category. 

(vi) The Appellant is charging penalty to plot holders in case of non utilization 

of plot for business activity within stipulated period which is termed as 'non- 
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&z. No: V2/4,_I3'/Lth- 

utilization penalty. \s e m: ;:: th&: nature of fines I penalties 

and not service transaction, c. ce ::vb under 'Business Auxiliary 

Service'. 

(vii) Notwithstanding argumes :ve paras, the appellant being 

a governmental authority, is eb: ior icn w.e, 01 .07.2012 pursuant 

to entry No. 39 of Mega T-e'vpdon !cicatiofl No. 25/2012-ST dated 

20.06.2012, which reads as unór 

"39. Services by a overnmetal cuthor : way of any activity in relation 

to any function entrusted to a mvnicip:;y under article 243 W of the 

Constitution." 

As per the said exemption entry, ny services provided by government 

authority in relation to any fcon entrusted to municipality under article 

243W of the Constitution are exempted from the levy of service tax. The term 

'governmental authority' is defined in under clause 2(s) of the notification 

supra. The Appellant has been established by the Legislature of State of Gujarat 

under the Gujarat Industrial Development Act, 1962 and performs its functions in 

accordance with the provisions contained in the Act and the Rules made 

thereunder. The Appellant quaes as a overnrnentat authority and performs 

various functions which are entrusted to a municipality under Article 243W of 

the Constitution and Schedule X of the Cotitution. Thus, it can be said that 

any activity performed by appetl.ant relation to the purpose for which, 

appellant has been established, would qua.ify for exemption from service tax 

under entry 39 of the Mega Exemption Notification No. 25/2012-ST dated 

20.06.2012 and hence service tax shal, not be levied for the period from 

01.07.2012 on the amount of UF collected by appellant from its allottees and 

relied upon Judgernent of Bombay High Court passed in case of MDC reported as 

2018 (9) G.S.T.L. 372 (Born.). 

(viii) Since the Appellant is not liable to pay Service Tax confirmed in the 

impugned order, no interest is payable by them under Section 75 of the Act. 

(ix) The impugned order has confirmed demand invoking extended period of 

limitation under Section 78. Larger period of limitation can be invoked only in 

case where there is fraud, collusion, willful misstatement, suppression of facts 

or contravention of provision of any Excise taw with 'an intent to evade payment 

of duty'. The onus to prove that there was 'an intent to evade payment of duty' is 

upon the department which has not been discharged. The Appellant was 

established under the provisions of Gujarat industrial Act, 1962 for performing 

statutory functions. The Appellant being a government body could not have a 
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Appeal No: V2/142/BVR/2018-19 

malafide intention for non-payment of service tax. Reliance is placed on the 

following judgments: 

(a) CCE v. Bharat Petroleum Corporation Ltd. (2016) 344 ELT 657 

(b) Karnataka State Tourism Dev. Corp'n. Ltd. v. CST (2011) 21 STR 51 

(C) Maharashtra State Seed Certification Agency v. CC&CE (2015) 37 STR 655 

(Tn. -Mumbal) 

(d) Gujarat Narmada Valley Fertilizers a Chem. Ltd. v. CCE (2015)37 STR 796 

(Tn.- Ahmd.) 

4. Personal Hearing in the matter was attended by Shri Devang Gajjar, 

Chartered Accountant and Shri Sagar Makadia, Assistant of the Appellant who 

reiterated the grounds of appeals and submitted that GIDC has been created by 

an Act passed by Gujarat State Legislature; that GIDC is 'a 'Government 

authority' and hence mega exemption notification applies to it; that the issue 

has already been decided by the Hon'ble High Court of Mumbai in the case of 

CCE, Nashik Vs MIDC and this case law is applicable; On query as to how MIDC is 

similar to GIDC in various aspects as decided by the Hon'ble High Court, he 

submitted that he will make additional submissions within a fortnight. 

4.1 The Appellant vide letter dated 17.11.2018 submitted additional 

submissions as under: 

(I) The Appellant reproduced various provisions of Gujarat Industrial 

Development Act,1962 and Maharashtra Industrial Development Act,1961 and 

submitted that object and functions of the Gujarat Industrial Development 

Corporation are same as that of Maharashtra Industrial Development Corporation 

and furnished copies of GID Act,1962 and MID Act,1961. 

(ii) That the Appellant is performing statutory functions as per G.I.D. 

Act,1962 and G.I.D. Rules, 1963 and various charges collected by G.I.D.C. from 

plots holders are compulsory levy which are collected to discharge statutory 

functions in terms of Section 13 of the G.I.D. Act,1962 and relied upon decision 

of the Hon'ble Bombay High Court passed in the case of CCE Nasik Vs M/s 

M.I.D.C.- 2018 (9) G.S.T.L. 372 (Bom.) and pleaded that appellant is not liable to 

pay service tax on charges collected by them. 

(iii) Relied upon Order-in-Original no. AHM-EXCUS-COM-011-18-19 dated 

28.09.2018 passed by the Commissioner, CGST a Central Excise, Ahmedabad 

South in their own case who dropped the Service Tax demand for the period post 

1.7.2012 by relying upon entry no. 39 of the Mega Exemption notification No. 

25/2012 dated 20.06.2012, considering G.I.D.C. as a governmental authority. 

'Also relied upon Order-in-Original no. RAJ-EXCUS-000-COM-04-17-18 dated 
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25.10.2018 passed rkot in their own case. 

4.2 The Appellant vida E:i:. ? submitted Copy O Order No. 

A/12479!2018 dated 3UiO2J.; -ion'hie CESTAT, Ahmedabad in 

their own case. The Appetiar: LL2019 submitted bifurcation 

of income booked under 2rr:a iead Receipt/Recovery' along with 

description of each income. 

Findings:  

5. I have carefuiy gone thrc.uh the of the case, the impugned order, 

the appeal memorandum and i'riten as as oral submissions made by the 

Appellant. The issue to he dec:ided is wbth-r the Appeilant is liable to pay 

Service Tax on various chargeE bsinc;  collected by them, under the categories of 

'Renting of Immovable Property Service' ad Biscness Auxiliary Service' or not. 

6. I find that the Appellant was estaisred under the Gujarat Industrial 

Development Act, 1962 for the purpose n securing orderly establishment and 

organisation of industries in industhal areas s.nd industrial estates in Gujarat and 

for establishing commercial centres in connection with the establishment and 

organisation of such industries. Section 1 3of the Gujarat Industrial. Development 

Act, 1962 prescribes fUnctions to be performed by the Appellant which reads as 

under: 

"13. The functions of the Corporation shai re. - 

(i) generally to promote and assist in the rapid and orderly establishment, growth 
and development of Industries in the State; of Gujarat, and 

(ii) in particular, and without prej udice to :he generality of clause (i). to - 

(a) establish arid manage industrial estates at places selected by the State 
Government: 

(b) develop industrial areas selected by the State Government for the 
purpose and make them avaab1e for undertakings to establish 
themselves; 

(c) develop land on its own account or for the State Government for the 
purpose of facilitating the location of industries and commercial centres 
thereon; 

(d) assist financially by loans industries to move their factories into such 
estates or areas; 

(da) undertake schemes for providing industrial units and commercial 
establishments with such structures and facilities as may be necessary 
for their orderly establishment, growth and development; 

(e) promote, organise, sponsor or undertake schemes or works, either jointly 
with other corporate bodies or institutions, or with Government or local 
authorities, or on an agency basis, in furtherance of the purposes for 
which the Corporation is established and all matters connected 
therewith." 
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7. I find that the lower adjudicating authority has confirmed Service Tax 

demand on the incomes booked by the Appellant under the Heads of Non 

Agriculture Conversion Charge, Transfer Fee and Infrastructure Upgradation 

Charge during the period 2011-12 to 2014-15 under the category of 'Renting of 

Immovable Property Service'. I find that Section 65(90a) of the Act defines 

'Renting of Immovable Property' as under: 

"(90a) 'renting of immovable property" includes renting, letting, leasing, licensing 
or other similar arrangements of immovable property for use in the course or 
furtherance of business or commerce but does not include — 

(i) renting of immovable property by a religious body or to a religious body; or 

(ii) renting of immovable property to an educational body, imparting skill or 
knowledge or lessons on any subject or field, other than a commercial training 
or coaching centre." 

7.1 I find from the records available that detail descriptions of above 

mentioned income Heads are as under: 

(i) Non Agriculture Conversion charge: 

The Appellant acquires agricultural land from the State Government and 

converts into non agricultural purpose in order to develop industrial 

estate and makes payment of Non Agricultural Conversion charge to the 

State Revenue department and recovers the same from the plot allottees. 

(ii) Transfer fee: The Appellant has collected 'Transfer Fee' for the purpose 

of transfer of title in land / plot from one allottee to another allottee. 

(iii) Infrastructure Upgradation charge: 

The Appellant develops infrastructure like roads, water supply, drainage 

etc. within the industrial areas or estates in view of Section 37(1) of GID 

Act. For any estate developed under GID Act, 50% of the contribution is 

made by the State Government and balance 50% contribution is made in 

the ratio of 60:40 i.e. 60% is contributed by the Appellant and 40% is 

contributed by Industrial association which is termed as 'Infrastructure 

Upgradation Fund'. Post development of the estate, the Appellant 

recovers total fund contributed by them and Industrial association from 

the plot allottees and transfers 40% of the fund to respective industrial 

association. The Appellant has been paying service tax on their 60% 

contribution w.e.f. 01.07.2010 under category of Renting of Immovable 

Property service' but contested service tax demand on 40% of the 

contribution transferred to respective industrial associations. 
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7.2 I find that th pThr 

the category of 'Renting of  r"r::': 

appellant, being a governm.n:: 

01.7.2012 pursuant to entry N:. 

ST dated 20.06.2012, which s::: 

authority in relation 1:0 any  

confirmation of demand under 

Servc€ on the grounds that the 

. eligible for exemption w.e.f. 

r: .;pticn Notification No. 25/2012- 

services provided by government 

e!:.;: to municipality under Article 

243W of the Constitution er. o:ed e levy of service tax; that the 

Appellant is covered by the term 'governm rt1 .uthority' defined under clause 

2(s) of the notification supra as th ipp&&n1: was established by the Legislature 

of State of Gujarat under he Gujarat 1 tria1. Development Act, 1962 and 

performs functions in accrdancr 'th th Thvisions contained in the Act and 

the Rules made thereunder;t: functions performed by them are same as 

entrusted to a municipality unds rticl.e 2zi3W of the Constitution and Schedule 

XII of the Constitution; that: they would qu1ifv for exemption from service tax 

under entry 39 of the Mega Exemption ot.ification No. 25/2012-ST dated 

20.6.2012 and relied upon Judgnent of Bombay High Court passed in case of 

MIDC reported as 2018 (9) G.S.T.L 372 

7.3. I find that Notificaticr No.25/2012-ST dated 20-06-2012, inter alia, 

exempts certain services from payment of Service Tax vide Sl.No.39 of the said 

notification as under: 

"39. Services by a GovenmentaI authority by way of any activity in relation 

to any function entrusted to a municipality under article 243 W of the 

Constitution." 

7.4 I find that the term 'governmentaL authority' has been defined under 

Notification No. 25/2012-ST dated 20-06-2012 as under: 

"(s)"governrnental authority' ineans a board, or an authority or any other body 

established with 90% or more participation by way of equity or control by 

Government and set up by an Act of Parliament or a State Legislature to carry 
out any function entrusted to a municipality under article 243W of the 
Constitution;' 

7.5 The definition of "governmental authority" has been amended w.e.f. 30- 

01-2014, vide Notification No. 02/2014-ST dated 30-01-2014, which reads as 

under: 

"(s) "governmental authority" means an authority or a board or any other 
body: 

(i) Set up by an Act of Parliament or a State legislature; or 
(ii) Established by Government. 

with 90% or more participation by way of equity or control, to carry out any 
function entrusted to a municipality under article 243W of the Constitution;" 
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7.6 find that the Appellant is a corporation set up by an Act of State 

Legislature of Government of Gujarat. As per various provisions of the Gujarat 

Industrial Development Act,1962, the Government of Gujarat has full control 

over it. Therefore, there cannot be any doubt that the Appellant is a 

governmental authority'. However, I find that exemption under SI.No.39, under 

Notification No. 25/2012-ST dated 20-06-2012,is available only to the services 

provided by a governmental authority in relation to any function entrusted to a 

municipality under Article 243W of the Constitution. The functions entrusted to 

a Municipality have been prescribed under Twelfth Schedule under Article 243W 

of the Constitution, which reads as under: 

"TWELFTH SCHEDULE(Article 243W) 

1. Urban planning including town planning. 
2. Regulation of land-use and construction of buildings. 
3. Planning for economic and social development. 
4. Roads and bridges. 
5. Water supply for domestic, industrial and commercial purposes. 
6. Public health, sanitation conservancy and solid waste management. 
7. Fire services. 
8. Urban forestry, protection of the environment and promotion of ecological 

aspects. 

9. Safeguarding the interests of weaker sections of society, including the 
handicapped and mentally retarded. 

10. Slum improvement and upgradation. 
11. Urban poverty alleviation. 
12. Provision of urban amenities and facilities such as parks, gardens, 

playgrounds. 
13. Promotion of cultural, educational and aesthetic aspects. 
14. Burials and burial grounds; cremations, cremation grounds and electric 

crematoriums. 
15. Cattle pounds; prevention of cruelty to animals. 
16. Vital statistics including registration of births and deaths. 
17. Public amenities including street lighting, parking lots, bus stops and public 

conveniences. 
18. Regulation of slaughter houses and tanneries." 

7.7 I find from the above list of functions entrusted to a Municipality, that the 

services of 'Renting of Immovable Property Service' is not covered under Twelfth 

Schedule under Article 243W of the Constitution whereas conversion of 

agriculture land into non-agriculture and transfer of land from one allottee to 

another allottee is being done by the Appellant on behalf of State while 

performing statutory function as at Sr. No. 2 of 
12th 

 Schedule. I also find that 

Infrastructure Upgradation Charge, being collected for development of 

infrastructure within industrial area/estate, is a statutory function in terms of 

Section 13 of the Gujarat Industrial Development Act, 1962 and is covered by Sr. 

No. 3 of 
12th  Schedule and hence, the Appellant is eligible for exemption from 

payment of Service Tax on Non Agriculture Conversion Charges, Transfer Fees 

and Infrastructure Upgradation Charges w.e.f. 1.7.2012. The Appellant has 
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voluntarily paid Serc lax 

them w.e.f. 1,720i0 nd ha 

contribution transferred to :r:::. 

benefit what has been chaLe.r::: 

aside demand confirmed vide 

period from 1.7.2012 to Mao: 

Appellant in this regard. 

5 n 

Ofl 60% contrIbution made by 

Tax demand only on 40% of 

.:-al AsSOCIaICnS. They can get 

proceedins. , therefore, set 

on the above charges for the 

quent penalties imposed on the 

8. Regarding seriice tax :enaod fo: tha period from April, 2011 to 

30.6.2012, the App&).ant has cor;tended that it s performing statutory functions 

as per G.LD. Act,1962 and G.LD. Ries, 1$3 and various charges collected by 

the Appellant from plots hoicer3 re cor kery levy which are collected by 

them to discharge statutory funct:ons ir terms of Section 13 of the G.I.D. 

Act,1962 and relied upon decion of the hon'ble Bombay High Court passed in 

thecaseofCCE Nasik VsM/sM..C.- 20i 9; G.S.T.L. 372 (Born.) and pleaded 

that appellant is not liable to ay service ax on maintenance charges collected 

by them. 

8.1 The Appellant has relied ncn the dgement of the Hon'ble Bombay High 

Court in the case of Cornmisoner 
Qj:  Centra. Excise, Nashik Vs Maharashtra 

Industrial Development Corperatn reported as 2018 (9) G.S.T.L. 372 (Born.), 

wherein the Hon'bte High Court has held that, 

"12. We have already referred to Sectior 14 of the MID Act which provides 

that the function of the MIDC is not only to develop industrial areas but to 

establish and manage industrial estates. The role of MIDC is not limited only to 

establishing industrial estate and allotting the plots or buildings or factory 

sheds to industrial undertakings. The function and obligation of the MIDC is 

also to manage and maintain the said indrstriai estates as provided in Section 

14. Therefore, it is the statutory 3biigation of the MIDC to provide amenities as 

defined in clause (a) of Section 2 of the MID Act to the industrial estates 

established by it. Thus, it is the statutory obligation of MIDC to provide and 

maintain amenities in its Industrial estates such as roads, water supply, street 

lighting, drainage, etc. Thus, we find that the activities for which the demand 

was made are part of the statutory functions of the MIDC under MID Act. As 

stated earlier, the demand is in respect  of service charges collected from plot 

holders for providing them various facilities including maintenance,  

management and repairs.  As provided in the circular dated 18th December, 

2006, for providing amenities to the plot holders, the service fees or service 

charges collected by MIDC are obviously in the nature of compulsory levy 

which is used by MIDC in discharging statutory obligations under Section 14. 

We find that even in the Order-in-Original, there is no finding of fact recorded 
that the service rendered for which Service Tax was sought to be levied was not 

in the nature of statutory obligation. 

13. Therefore, we find no error in the view taken by the Appellate Tribunal. No 
substantial question of law arises." 

(Emphasis supplied) 
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8.2 The Hon'ble CESTAT, Ahmedabad vide Final Order. No. A/12479/2018 

dated 30.10.2018 passed in GIDC case only has held that, 

"4. We have carefully considered the submissions made by both the sides and 
perused the records, we find that the issue is no longer res-integrU as in the light 
of the judgment of Hon'ble Bombay High Court in the case of Maharashtra 
Industrial Development Corporation (Supra), as well as Tribunal order reported 
at 2018 (2) TMI 1498 and 2018 (2) TMI 289-CESTAT Mumbai respectively, 
and in the case of Chhattisgarh State Industrial Development Cooperation Ltd 
2016 (6) TMI 367-CESTAT New Delhi. In view of the above judgments, there  
is no taxability on Maintenance Charges collected by State Industrial  
Development Corporation from the industrial plot owners. Accordingly, the 
impugned order is set aside. Appeal is allowed." 

(Emphasis supplied) 

8.3 In view of above judgement of the Hon'ble High Court and Order of the 

CESTAT, I hold that the Appellant is not liable to pay Service Tax on Non 

Agriculture Conversion Charges and Transfer Fees during the period from April, 

2011 to 30.6.2012 also. The demand confirmed for payment of Service Tax on 

40% of Infrastructure Upgradation Charge is also not correct. I, therefore, set 

aside Service Tax demand confirmed on these charges for the period from 

April,2011 to 30.6.2012, which have been challenged by the Appellant. This 

Appellate Authority cannot decide on any issue which has not been challenged 

by the Appellant in these appeal proceedings including on the issue of service 

tax paid by the Appellant on 60% of Infrastructure Upgradation Charge. 

9. I find that the lower adjudicating authority has confirmed Service Tax 

demand under 'Business Auxiliary Service' on income booked under the Heads 

'Non Utilisation Penalty' and 'Misc. Receipt/Recovery'. I find it is pertinent to 

examine the definition of 'Business Auxiliary Service' under Section 65(19) of 

the Act during the period, which was as under: 

"(19) "business auxiliary service" means any service in relation to, 
(i) promotion or marketing or sale of goods produced or provided by or 

belonging to the client; or 

(ii) promotion or marketing of service provided by the client; or 

(iii) any customer care service provided on behalf of the client; or 

(iv) procurement of goods or services, which are inputs for the client; or 

(v) production or processing of goods for, or on behalf of, the client;] 

(vi) provision of service on behalf of the client; or 

(vii) a service incidental or auxiliary to any activity specified in sub- 
clauses (i) to (vi), such as billing, issue or collection or recovery of 
cheques, payments, maintenance of accounts and remittance, 
inventory management, evaluation or development of prospective 
customer or vendor, public relation services, management or 
supervision, 

and includes services as a commission agent, but does not include any 
activity that amounts to manufacture of excisable goods." 
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9.1 find from the recorr on iJti[isatcn Penalty' has been 

recovered by the Appean aUottes, work had not been 

started by the ai[ot:res on thin stipuiated time. Thus, it is 

in form of penalty for not uthi;n niots b the allottees as per the 

terms and condition of the o but shown as recovery of fine 

from contractors and it isven not for any statutory functions 

being performed or to be perormd by cht: A..:2eLant as per 
2th 

 Schedule under 

Article 243W of the Constitution s deta; Para 7.6 o this order and hence, 

this charge is not covered bye iudgerrn of the Hon'ble High Court. The 

transactions involved herein ae a.sc covero sJrder 'declared service' which 

include "agreeing to the obligation to refrici rom an act, or to tolerate an act 

or a situation, or to do an act n terms c Section 66E(e) of the Finance Act, 

1994, and hence, demand on cano is correct, legal and proper. I, 

therefore, hold that the appel:%nt ii iabc to pay Service Tax of Rs. 5,09,508/-

demanded on income booked under He.d 'Non Utilisation Penalty' w.e.f. 

1.7.2012 in 2012-13 to 2014-15. 

9.2 Regarding Service Tax corfrmed on the income booked under the Head 

'Misc. Receipt/Recovery', the Applant ha furnished bifurcation of income 

booked under the said Head aion, with deschption of each income. I find that 

the Appellant booked income relating to sub letting property, capital receipt 

related to withdrawal of concession given at the time of plot allotment, interest 

on late payment of lease premium etc. under this Head. I, therefore, find that 

these incomes were generated on account of the services rendered by the 

Appellant, which are not in the nature of statutory functions but covered within 

the definition of 'Business Auxiliary Service'. I, therefore, hold that the 

appellant is liable to pay Service Tax of Rs. 3,30,817/- on the income booked 

under Head 'Misc. Receipt/Recovery' as this function is not covered under 12th 

Schedule of Article 243W of the Constitution and/or the above said judgement of 

the Hon'bl.e High Court. 

9.3 In view of Para 9.1 and 9.2, confirmation of Service Tax demand of Rs. 

5,09,508/- in respect of 'Non Utilisation Penalty' and Rs. 3,30,817/- in respect 

of 'Misc. Receipt/recovery' is upheld. Since, demand is payable, the Appellant is 

required to pay this demand along with interest at the applicable rates, during 

the period, under Section 75 of the Act. 

10. I find that the issues involved in this case are interpretation of law and 

hence, no penalty is imposable on the Appellant under Section 78 of the Act as 

Page 14 of 16 



To, 

Gujarat Industrial Development Corporation, 

Wadhwan, 

Surendranagar. 

dId .4c1 oQ1L1dk. 

ci cj UI, 

.H.oa1dk I 

Appeal No: V2/142/BVR/2018-19 

per the judgment of the Hon'ble Supreme Court in the case of Shree Rajasthan 

Syntex Ltd. reported as 2015 (8) ELT 626 (SC), wherein it has been held that, 

"5. Insofar as the question of extended period of limitation is concerned, 
we have gone through the order of the Commissioner and are of the opinion 
that he has rightly held that the extended period of limitation as per the 

proviso of Section 11A(1) of the Central Excise Act, 1944 would be 

applicable in the given circumstances. 

6. However, we are of the opinion that in a case like the present one, where  

the legal position and interpretation of unamended Section 4 and the position 
after the amendment in the said provision with effect from 1-7-2000 was in a 
fluid state, it would not be appropriate to levy the penalty. 

7. In the aforesaid circumstances the present appeals are allowed in part by 
sustaining the Commissioner's Order-in-Original passed on 10-3-2003 
insofar as it relates to the period from 1-7-2000 to July 2001 but the penalty 

is set aside. However, there shall be no order as to costs." 

(Emphasis supplied) 

10.1 I also rely on Final Order Passed by the Hon'ble CESTAT, New Delhi in 

the case of Tata Consultancy Services Ltd reported as 2018(18) GSTL 478 (Tn. 

Del.) duly affirmed by the Hon'ble Supreme Court as reported at 2018(18) GSTL 

J127(SC), which held that penalty is not imposable when dispute relates to 

interpretation of statute. 

10.2 In view of above, I set aside the penalties imposed, for Service Tax 

payable under these two heads, vide the impugned order. 

11. 31-flc1cbc1I ccti'u 4) dI  M1t[ 1 1ciC1 cI'1 1 -ii 'llcit 

11. The appeal filed by Appellant is disposed off as above. 

By R.P.A.D.  

— )\ 

(cld-{j. ict'k) 

TEf31lç1 (314IcT) 
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