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,1-4R Ici)tI, TFr3 9(1'-F1c-1), iaitTk it 

Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot 

31TslT/9c31Ith/ 't/ ii.ia 31I -t, FtiT tr'ie c'a/ 11l't'l/ 

,i'aiTk / '1IH'1N, / T thrlTl ii '1u1i ii1] it rr ft: / 

Arising Out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot / Jamnagar / Gandhidhani 

kaci & a'r9TqT /Narne&Address of the Appellants & Respondent :- 

M/s Gujarat Industrial Development Corporation, 241-GIDC-I, Dolatpara Opp.  Post Office, 
SakkarbaugJunagadh- 362003 

irT1tcll 
Any person aggrieved by this Order-in-Appeal inky file an appeal to the appropriate authority in the following 
way. 

(A) PTsPa   aua a irranTfer Prtir 's  
Tjr arffiiriT, 1994r r86a ci ) 1/ 

Appeal to customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 
8b of the Finance Act, 1994 an appeal lies to:- 

(1) a'f1t''i -iiaci aTPirFtJiTiflft ii1ri 41e1 9 "t, r'1iC 1Ti1T? i1'ul4l rirflTf tl1Tfi, '4- iTa 2, 
iH,9atfrflTl/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(ii) ''ilrt '".ls 1(al 'ir .'l'iJ iT 5PThT1 37T'1T '9 pfl apf'fir iItrp 'J.a,TiT ic'llS rrir *uiia  it'1)(lci TTFIaJT 
'f i,iffa on, ielrIl T9i 1'ir(31,iCIsl- llnIi T / 

To the West  regional bench of Customs, Excise, & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor 
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- l(aj 
above 

ajrftsfta 'ilTpTF5TT1i{ aT5r 5TfiT 'i 4-ç r'j i4 f TrilPrtsr  ir (3 frl1,r1Clr141, 2001 lPT  6 3ll'ci 1t" 
PT .1 i EA 3 ast ni T.1'ftt ar il 1aT s ci I aTfiT I s ci l ae a  air "a tfi a aT irT I - -a rrir ci I i 'i 'i 
"I'lICI 1flT .,picii ''i" 5 'ii'a T cin air 5 '-ii'a "I" 1T 50 ii'a 'i" ira aTTr1T 50 ni' 'iI.' a1 3ff ?IT i9T: 1 000/- e't 
5,000./-"11 3P-TaJ10,Q00/- i1i ar1t9'oiI *ttifl ino irti aariTTrTa, rfffprat'uiraiTaiTfra'narcft 

4 /CICa rar 14l  4f +ii4flicia ttw a ji jil tiaiP4ci a si'  ii 1lsirr iicii 'sil", I il'rtr ar 
1a FtTir3lIai iticiI aTfTT 9irFSr svfi irTqTtt1aPF tilial FSTtr I a T( i)1llf" asrirar-'ir 

ITit 500/-PTTarf 1TflTrs),-a Mli acii Trrr 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 
6 of Central Excise (Appeal) Rules, 2001 and shall be accoi,panied a_gainst one which at least should be 
accompanied , by a fee of Rs. 1 000/- Rs.50U0L- Rs.10,000/- where amount of 
dutydemand/interest/penalty/refund is upto Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the 
form of crossed bank draft in favour of Asst. legistrar of branch of any nommated public sector bank of the 
pJace where the bench of any nominated public sector bank of the place wheie the bench of the Tribunal is 
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

(B)  
'fl4ii 1Tsrrfilarvr rertT wft, fH arTir,19l4ft sPTr 86(1) iici4i iiia P'iv-fl 1994 1Pw 9(1) dud  

fttrrftsr 'nr ST 5i 1T rfksrr ir t art rraaft err C4 arra far alTar furr arThr t ci41 r an fl 'rf airir 1 ¶7 (acil 
if 1Tf r1if .  (lii ,i'4) aTfiT) aliT 1 l t PT ir ¶ir T .t1) air T iTT Cr1 I 'P 7lTi1 I l SiTu 31iT  C II I I-Il Tir)IT 1" 5 
n4I  SiT aC ¶7r,5 rIiA l' SiT 50 'itca uTlT ia 3Pfr1T 50 riia  4 3lf-iT "TI ir'irPf: 1,000/- ''I"1, 5,000/- '1 31"tr1T 

,000/- .'o  ar fifti'iflci  aj'.a 1'l '4no in  tiftñfur a' ajalSiTer, zt)1na al)4)e "wiirar 
•lb-i, ¶ r)n74taftnI'4Plcia ifia raTe .'oi{i a si'a ii Flarr "Ii'lI SiT1Tr I a' (a. sisa araiciici, 
aii'aI if u1ciI SiTfTi aiafifsr apif'ftsr rrrp'rIifaTur ii'ai 'Tir * I -i"'rr artist (T 3li.)a 1T  aiusci-'or 1ll ttaT 500/- ''i' ar 
1Siftf9t"''iHI acii NII 1/ 

The appeal under sub, section LiLof Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be 
filed in quadruplicate in Form S. 1.5 as prescribed under Rule 9(14 of the Service lax Rules, 1994, and Shall 
be accompanied by a copy of the order appealed against (one of which shall be certified copy) and should be 
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied 
of Rs. 5 Lakhs or less, Rs.5000/- where the ai ount of service tax & interest demanded & penalty levied is 
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & 
mterest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in 
favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench 
of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 



(C) 

(i) 

(i) fu 31f ,1994 8i' 86 -8NI3t (2) T (2A) 3)tR1t1 '4 t ifi 3PftT, 4ii  fll4F1I', 1994 9(2)1 
9(2A)cici (t1Tftt.1i T41IF,ZT c'II iIm3tT31Ir  (3Pfi cu' 
'1Tlr iir (39T 'R '.iIPld 'I-flTfV) ?fT-T 3Try9 T1T HitriS. IVt iT-I 4T'1 9l tc'/ 
iiia, 7rafiTh 1 rf urriiTr41 rt'F4 4-k 't4 i4l I / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

35Tf 3.1rl4l, f 1994 tIm 83t ilcl4lcl  rft iI4irr, ii14irdl I4tT1ITfRU1iI 

if Hii -14 ic'4I  ija/i1i   1 10{trtr(10%), lH pt[T It9TfiI1'i *, Tf kHI'il, iIT1qIf cl  , tr 
'Hj'IclI'l fIT lII ,ifTiftI ilrl4i "IHI 7.'iil iicfl 3flf IritftT9TI 

c'.1I TirfIJir1Jty.4"fl t1TThif 

(i) tNI 1l 1l3ci4'-i  
(ii) -i.i"k "jII tff TF II 

(iii) 4i "i-ii iifl 6ii6d 4T 'I-I 

- r tvr rffrr (tf' 2) irfr( 2014 Pa spfifti fitrlt zi iriftir 
TIT ieiff rri iPlvi lItymI/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) aniount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

11Tt1 *1 't' I . 1IE: 
Reviion application to Government  Qf  India:  
Trr inT9f uFHII ,tI  flI{4)i iii  if,li i4Ii £ailftfkZPT,1994 tr T35EEtrri4H'I ,t ifT HR, 
ifO'T[ l,l1IltIUr iiiIei 'tVf HiI"14, 1 ,1.-I TiT, ''r4 wflr -ftior 'iii 4.ii4, ft4(ii000i it l4IT 
.'lI'lI Tf1T9 / 
A revision aJplication lies to the Under Secretary,, to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th }loor, Jeevan Deep Building, Parliament Street, New Delhi-
1 1000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

HI"i '-f4MI.l T 4-HH'I "li'.I '- 'tHI'l 'uu4i 4 isi  ij i.i i ii.i  qr1#t  ai4l  irf  
 iT1y1fl,I4I4l - ii ifr{hfl ifarr'FifTiTP TWHIH li-a ii tai'eoi irr1fl 

. 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods m a warehouse or in storage 
whether in a factory or in a warehouse 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

f9 i5It ifl  iTililT;'r 1f U  149T iT1T9 II , 'i '.1 T iT9 't H '1 14 4i )4rr i i I I / 
In case oCgoodsexported outsidelndia export to Nepal or Bhutan, without payment of duty. 

ijf4frti  3c'.1I' ilIi'l 9P TT T 5if DflfIltI4tilTc1icl_44[ ITift 4  
2)',199tOi'i 109iI 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

(v) ii -t t4'i TWII H4i.lI EA-8#, 5r ii ij7  (w4r) 4.1112001, r9titTi17rffl1*, r 
 3Wt7I iT Mkfl ifI)41T1 iIIt illeI1 iiii 3PThT ll41  5fFfT9 .11I'-T 

i -'u 'p sff414k, 1944 tlTrr 35-EE 'tiici fktrrftir iti1t iii1141 ii qr TR-6 t'AR "l'lo 'ii4l 

The /ibove application shall be made in duplicate in Form No. FA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rufes, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall le accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescnbed under Section 35-
EE of CEA, 1944, under Maior Head of Account. 

(vi) 9tr i4li im-r 14i)1e tIi e)v,a  4tJl1l14l taFt'T I 
M.I IHil 'tH 1T '41 IT HH 4H 71 tIT "4'I 200/ -  t tIIlI"l ?41I iTT iIR IF4 HHj1 "P41 177  'iI "OI'Il 7T eq1 
1000-I if Iril -I 1411T .'II"l 
The revision application shall be accompanied, by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and'Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) i{4 711 fita  1T 1171 HHITtIT'A if7i'4, 'Ifiifif  iJT9TiF, P5F57rf1f 1IT "II'lI 1f4I 711 1T417T7TT 
ift f4tIT '.1!'l all if 11'i 7 f4' ttI1-T1# iIl1'i1T7 9 litTer at T14T  iIT1l T 'H'tI 74 t7 a74r "oco * I / (n 
case,if the order covers various numbers of order- in Original, fee for each O.I.d. should be paid in the 
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one 
application to the Central Govt. As the case may be, is filled to avoid scriptona work if excising Rs. 1 lakh fee of 
Rs. 100/- for each. 

(E) yip'~rft '-I'1l'.1l  ja if f)47if, 1975, 7 it lt-Iilt iT1 4j i 9[1T7 ill-I itT 74T'T'tñft 6.50 '.14 t't .-iNvi'-
ifO77iff8lfi T1TI / 
One copy of applicatidn or 0.1.0. as the case may be, and, the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, t975, as amended. 

(F) zffirr  ai i"1I  g{'I 1T  3Pftff7 nTBTr1ir ('tI4 f4) f4lHI"44, 1982 4 c soar 49f4i'tr roariff 74 
'f'l 'WI f r74i 74 t-lI'I 3115141 fTT7T 'lIlt l / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) i  ipft74'r rrfisorft iTr  PJiTS,TTRS'rT a.i oarf4tr &.1I'a, l4ztir 4rr fi'1eH u'tm4 )v, ipflxrrsff ftipifti  
www.cbec.gov.in  if 'S's Hail I / 
For the ela'florate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may re/er to the Departmental website www.cbec.gov.in  



Appeal No: V2/518/BVR2O17 

:: ORDER-IN-APPEAL::  

M/s. Gujarat Industrial Development Corporatioh, Junagadh (hereinafter 

referred to as "Appellant") filed appeal No. VZ/518/BVRt2O17 against Order-in-

Original No. BHV-EXCUS000-JC-29-2017-18 dated 17.11.2017 (hereinafter 

referred to as "impugned order") passed by the Jt. Commissioner, CGST 

Central Excise, Bhavnagar (hereinafter referred to as "lower adjudicating 

authority") 

2. The brief facts of the case are that the Appellant, a Government of 

Gujarat undertaking, was established under the Gujarat Industrial Development 

Act, 1962. The Appellant was registered with Service Tax having registration No. 

AABCG8O33DSDOO6 under the category of 'Renting of Immovable Property 

Service' in respect of industrial estate located at Junagadh. 

2.1 The Audit of the Appellant revealed that they were generating incomes 

from various operations and booking these incomes under different Heads like 

Non Agriculture Conversion Charges, Transfer Fees and Infrastructure 

Upgradation Fund which were taxable and the Appellant was liable to pay 

Service Tax under the category of 'Renting of Immovable Property Service'. It 

was also observed by the Audit that the Appellant was receiving consideration in 

the form of Non utilization penalty and Misc. Receipts! Recovery, which were 

liable to service tax under the category of 'Business Auxiliary Service'. However, 

the Appellant was not aischarging Service Tax on these incomes. 

2.2 Show Cause Notice No. V.ST/15-17!Audit-lIIi'SCN/16-17 dated 17.3.2017 

was issued by the Addi. Commissioner, Central Excise, Audit-Ill, Rajkot, for the 

period from October, 2011 to March,2016, calling the Appellant to show cause as 

to why Service Tax of Rs. 23,06,400/- under 'Business Auxiliary Service' and Rs. 

76,35,360!- in respect of 'Renting of Immovable Property Service' should not be 

demanded and recovered from them under Section 73(1) of the Finance Act, 

1994 (hereinafter referred to as "Act"), along with interest under Section 75 of 

the Act and why penalty under Sections 76,77 and 78 of the Act should not be 

imposed on them. 

2.3 The above Show Cause Notice was adjudicated by the Joint 

Commissioner, CGST and Excise, Bhavnagar vide the impugned order which 

confirmed Service Tax demand of Rs. 23,06,400/- under 'Business Auxiliary 

Service' and Rs. 76,35,360/- in respect of 'Renting of Immovable Property 

Service' and ordered for its recovery under Section 73(1) of the Act along with 

interest under Section 75 of the Act and imposed penalty of Rs. 99,41 ,7601- 

Page 3 of 15 
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Appeal No: V2/518/BVR/2017 

satisfies the conditions as stated under the definition of the said category. 

Further, as per definition ofservce' cont in section 658(44) of the Act, 

transfer of title in immovable property by way of sale, gift or in any other 

manner is excluded from the levy of service tax. Hence, they are not liable to 

pay Service Tax on 'Transfer Fee' collected by them during the period October, 

2011 to March, 2016. 

(iv) The Appellant develops infrastructure like roads, sustained water supply, 

drainage etc. within the industrial areas or estates which is their primary 

responsibility in view of Section 37(1) of GID Act. For any estate developed 

under GID Act, 50% of the contribution is made by the State Government and 

balance 50% contribution is made in the ratio of 60:40 i.e. 60% is contributed by 

the Appellant and 40% is contributed by Industrial association. The contribution 

towards development of the estate as collected by the Appellant is termed as 

'Infrastructure Upgradation Fund'. Post development of the estate, the 

Appellant recovers total fund contributed by them and Industrial association 

from the plot allottees and transfers 40% of the fund to respective industrial 

association. The Appellant is discharging service tax on their 60% contribution 

w.e.f. 01.07.2010 under service category of Renting of Immovable Property 

service. However, they are not liable to pay service tax on 40% of contribution 

since the same is not retained by them but passed on to respective industrial 

association and also shown as liability in their financial statement. Since there is 

no provision of service, service tax demand under the service category of 

'renting of immovable property service' is not sustainable. 

(v) The Appellant acquires land from the state government and converts 

agricultural land into non agricultural purpose in order to develop industrial 

estate and makes payment of Non Agricultural charges to the State Revenue 

department and recovers the same from the plot allottee. The Appellant is 

discharging service tax w.e.f. 01 .07.2012 i.e. after introduction of negative list. 

As there was no specific entry prior to introduction of negative list, the 

Appellant had not discharged service tax on the same. The impugned order has 

confirmed service tax demand under the category of 'Renting of Immovable 

Property service' without giving logical reasoning as to how the amount 

collected as 'NA Charges' satisfies the conditions as stated under the definition 

of the said category. 

(vi) The Appellant is charging penalty to plot holders in case of non utilization 

of plot for business activity within stipulated period which is termed as non-

utilizatiOn penalty. As the amount collected is in the nature of fines / penalties 

Page 5 of 15 



'.2t515/BVR/2017 

and not seri*cc  t;. 

Service' 

(vii) Notwithstandi 

a government&. tc:. 
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20.06.2012. which as 
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ppeilant being 

. U'. ?.2Ui2 pursuant 
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authority in relation to ar T. :ci to municipality under article 

243W of the 'Ccrst uzic;n e ;:he levy cf service tax. The term 

'governmenta. aui:hori.y i clause 2(s) of the notification 

supra. The Appellant has bee; ishe •a Legislature of State of Gujarat 

under the Gujarat ndustria zi;me•N: %2 and performs its functions in 

accordance with the rcvihc the Act and the Rules made 

thereunder. The AppeUaiv a c'cTnmental authority and performs 

various functions whch are ci;. ted to :nicipality under Article 243W of 

the Constitution and 5cheduk the cr:ftution. Thus, it can be said that 

any activity performed i :ocion to the purpose for which, 

appellant has been estabiishezi, jj ;jfr for exemption from service tax 

under entry 39 of the Megr E;empticn Notification No. 25/2012-ST dated 

20.06.2012 and hence servc ax sh be leviabie and relied upon 

Judgement of Bombay High Court pa35ed T case of MDC reported as 2018 (9) 

G.S.T.L. 372 (Born.)., 

(viii) Since the Apeltant is not iabie pay Service Tax confirmed in the 

impugned order, no interest is pyabie urd: Section 75 of the Act. 

(ix) The impugned order has cc-n'[irre demand invoking extended period of 

limitation under Section Th. Lar,er perixi of iimitation can be invoked only in 

case where there is fraud, co.luicn, wiLfui. misstatement, suppression of facts 

or contravention of provision of ei Excise ew with 'an intent to evade payment 

of duty'. The onus to prove that ere was 'an intent to evade payment of duty' is 

upon the department which has not been discharged. The Appellant was 

established under the provisions of Gujarat industrial Act, 1962 for performing 

statutory functions. The Appellant being a government body could not have a 

malafide intention for non-payment of sen'ice tax. Reliance is placed on the 

following judgments: 
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Appeal No: V2/518/BVR/2017 

(a) CCEv. Bharat Petroleum Corporation Ltd. (2016) 344 ELT 657 

(b) Karnataka State Tourism Dev, Corpn. Ltd'. CST (2011) 21 STR 51 

(C) Maharashtra State Seed Certification Agency v. CCaCE (2015) 37 STR 655 

(Tri.-Mumbai) 

(d) Gujarat Narmada Valley Fertilizers Et Chem. Ltd. v. CCE (2015) 37 STR 796 

(Tn. - Ahmd.) 

4. Personal Hearing in the matter was attended by Shri Devang Gajjar, 

Chartered Accountant and Shni Sagar Makadia, Assistant of the Appellant who 

reiterated the grounds of appeals and submitted that GIDC has been created by 

an Act passed by Gujarat State Legislature; that GIDC is a 'Government 

authority' and hence mega exemption notification applies to it; that the issue 

has already been decided bythe Hon'ble High Court of Mumbai in the case of 

CCE, Nashik Vs MIDC and this case law is applicable; On query as to how MIDC is 

similar to GIDC in various aspects as decided by the Hon'ble High Court, he 

submitted that he will make additional submissions within a fortnight. 

4.1 The Appellant vide letter dated 17.11.2018 submitted additional 

submissions as under: 

(I) The Appellant reproduced various provisions of Gujarat Industrial 

Development Act,1962 and Maharashtra Industrial Development Act,1961 and 

submitted that object and functions of the Gujarat Industrial Development 

Corporation are same as that of Maharashtra Industrial Development Corporation 

and furnished copies of GID Act,1962 and MID Act,1961. 

(ii) That the Appellant is performing statutory functions as per G.I.D. 

Act,1962 and G.I.D. Rules, 1963 and various charges collected by G.I.D.C. from 

plots holders are compulsory levy which are collected to discharge statutory 

functions in terms of Section 13 of the G.I.D. Act,1962 and relied upon decision 

of the Hon'bte Bombay High Court passed in the case of CCE Nasik Vs M/s 

M.I.D.C.- 2018 (9) G.S.T.L. 372 (Born.) and pleaded that appellant is not liable to 

pay service tax on charges collected by them. 

(iii) Relied upon Order-in-Original no. AHM-EXCUS-COM-011-18-19 dated 

28.09.2018 passed by the Commissioner, CGST Et Central Excise, Ahmedabad 

South in their own case who dropped the Service Tax demand for the period post 

1.7.2012 by relying upon entry no. 39 of the Mega Exemption notification No. 

25/2012 dated 20.06.2012, considering G.I.D.C. as a governmental authority. 

Also relied upon Order-in-Original no. RAJ-EXCUS-000-COM-04-17-18 dated 

25.10.2018 passed by the Commissioner, CGST, Rajkot in their own case. 

4.2 The Appellant vide email dated 10.12.2018 submitted copy of Order No. 

A/12479/2018 dated 30.10.2018 passed by the Hon'ble CESTAT, Ahmedabad in 
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their own case. Th: 

of income booked 

description of each inco:•. 

Findings:  

5. I have careffy sore 

the appeal memorano 

Appellants. The issje io 

Service Tax under the cat;c- 

'Business Auxiliary Serica o 

6. I find that the 4€ '-is esL.: 

Development Act, 1962. fo 

organisation of industries in 

for estabLishing commercia 

organisation of such indust 

Act, 1962 prescribes u-ncio. 

under: 

"13. The functions of the Cco  

3. 2019 sibmitted bifurcation 

coiot/Recovery' along with 

the case. the impugned orders, 

oral submissions made by the 

r the Appeliant is liable to pay 

mmovahle Pmperty Service' and 

E-d unde the Gujarat Industrial 

:iuing orderly establishment and 

industrial estates in Gujarat and 

::J'n with the establishment and 

Gujarat ndustrfat Development 

by the 4ppeRant which reads as 

(i) generally to promote ar.ci ass. i: Lie ra'id nd orderly establishment, growth 
and development of indistrics in the .t of Gujarat.and 

(ii) in particular, and vvithoii. r'r:1ce to eerality of clause (i). to - 

(a) establish -and manac industrial ss at places selected by the State 
Government: 

(b) develop industrial selectc the State Government for the 
purpose and mak thorn avriao; for undertakings to establish 
tnemselves; 

(c) develop land on itn:vn a-ccount." far the State Government for the 
purpos of ft.il'tat ' c' ( idustries and commercial centres 
thefeon; 

(d) assist financially 
estates or areas; 

:ns iodutnos to move their factories into such 

(da) undertake schemes for providma ndustriai units and commercial 
establishments with such stmcturc and facilities as may be necessary 
for their orderly establish: uent, grovh and development; 

(e) promote, organise, soorisar or undertake schemes or works, either jointly 
with other corporate bodies or institutions, or with Government or local 
authorities, or on an auencv basis, in furtherance of the purposes for 
which the CoriDoratior is established and all matters connected 
therewith." 

7. I find that the tower adjudicating authority has confirmed Service Tax 

demand on the incomes booked by the Appellant under the Heads of Non 

Agriculture Conversion Charges, Transfer Fees and Infrastructure Upgradation 

Fund during the period October, 2011 to' March, 2016 under the category of 
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'Renting of Immovable Property Service'. i find that Section 65(90a) of the Act 

defines 'Renting of Immovable 2roprty' as ude: 

"(90a) "renting of immovable property" includes renting, letting, leasing, licensing 
or other similar• ai-rangements of immovable property for use in the course or 
furtherance of business or commerce but does not include 

(i) renting of immovable property by a religious body or to a religious body; or 

(ii) renting of immovable property to an educational body, imparting skill or 
knowledge or lessons on any subject or field, other than a commercial training 
or coaching centre." 

7.1 I find from records that detail descriptions of above mentioned income 

Heads are as under: 

(I) Non Agriculture Conversion charges: 

The Appellant acquires agricultural land from the State Government and 

converts into non agricultural purpose in order to develop industrial 

estate and makes payment of Non Agricultural cMrges to the State 

Revenue department and recovers the same from the plot allottees. 

(ii) Transfer fees: The Appellant has collected 'Transfer Fee' for the purpose 

of transfer of title in land / plot from one allottee to another allottee. 

(iii) Infrastructure Upgradation charges: 

The Appellant develops infrastructure like roads, water supply, drainage 

etc. within the industrial areas or estates in view of Section 37(1) of GID 

Act. For any estate developed under GID Act, 50% of the contribution is 

made by the State Government and balance 50% contribution is made in 

the ratio of 60:40 i.e. 60% is contributed by the Appellant and 40% is 

contributed by Industrial association which is termed as 'Infrastructure 

Upgradation Fund'. Post development of the estate, the Appellant 

recovers total fund contributed by them and Industrial. association from 

the plot allottees and transfers 40% of the fund to respective industrial 

association. The Appellant admittedly discharging service tax on their 60% 

contribution w.e.f. 01.07.2010 under service category of 'Renting of 

Immovable Property service' but contested service tax demand on 40% of 

contribution transferred to respective industrial association. 

7.2 I find that the Appellant has contested the confirmation of demand under 

the category of 'Renting of Immovable Property Service' on the grounds that the 

appellant, being a governmental authority, is eligible for exemption w.e.f. 

01.7.2012 pursuant to entry No. 39 of Mega Exemption Notification No. 25/2012-

ST dated 20.06.2012, which stipulates that any services provided by government 
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243W of the Cons; cio 

are covered by the ::e 

the notificatior spc 

State of Gujara o;d.: 

performs its 

the Rules made r. •nr 

entrusted to a mur cipat:: 

XII of the Constitution: th 

under entry 39 of th Mei. 

20.6.2012 and relied uon 

MIDC reported as 208 L 'O. 

8. I find that Notificati:;-cL5/2t' 

exempts certain services from r rent c 

notification reads as under: 

"2/5/SRI2Oi 

t cft ;unoaity under article 

ff c ..e\'ice tax; that they 

defei under clause 2(s) of 

che Legislature of 

eftpmra Act, 1962 and 

:ijns contained in the Act and 

'fnrmed by them are same as 

• .Tf the Constitution and Schedule 

' exemption from service tax 

fcatj'n No. 25/2012-ST dated 

:ay High Court passed in case of 

; VVV 

dated 20-06-2012, inter alia, 

.Vcp Tax and Sl.No39 of the said 

"39. SerVices by a (}on..: of any activity in relation 

to any function Cfl a IiTLi under article 243 W of the 

Constitution.' 

8.1 I find that the term 'vr: ment3. authority' has been defined under 

Notification No, 25/2012ST datecL 20-06-27' -vhich reads as under: 

"(s)"governmentai authoth 'aru' a bow:., or an authority or any other body 

established with 90% r :articipcbi.. by way of equity or control by 

Government and set up by u' .:i of Pabament or a State Legislature to carry 

out any function entruseo . rnun;cb:ality under article 243W of the 

Constitution;" 

8.2 Further, the definition -'ftna term 'cvernrnental aLithority" has been 

amended w.ef. 30-01 -2014, vid otificatio.: No. 02/2014-ST dated 30-01 -2014, 

which reads as under: 

"(s) "governmental arhor':' iaans au auburity or a board or any other 

body: 

(i) Set up by an At of i-arament cr a tate legialature; or 

(ii) Established by Go'iernment. 

with 90% or more participaior. by way of equity or control, to carry out any 
fimction entrusted to a inun iaihy under aricle 243W of the Constitution;" 

8.3 I find that the Appellan': is a corporation set up by an Act of State 

Legislature of Government of Gujarat. As oar various provisions of the Gujarat 

Industrial Development Act,'1962, the Government of Gujarat has full control 

over it. Therefore, there can"ot be any doubt that the Appellant is a 

governmental authority'. However, find that exemption under SI.No.39, under 

Notification No. 25/2012-ST dated 20-06-2012,is available only to the services 

provided by a governmental authority in re'ation to any function entrusted tO a 
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municipality under ArticLe 243W of the Constitution. The functions entrusted to 

a Municipality have been prescribed under icth Schedule under Article 243W 

of the Constitution, which reads as under: 

"TWELFTH SCHEDULE(Article 243W) 
1. Urban planning including town planning. 
2. Regulation of land-use and construction of buildings. 

3. Planning for economic and social development. 
4. Roads and bridges. 
5. Water supply for domestic, industrial and commercial purposes. 
6. Public health, sanitation conservancy and solid waste management. 

7. Fire services. 
8. Urban forestry, protection of the environment and promotion of ecological 

aspects. 
9. Safeguarding the interests of weaker sections of society, including the 

handicapped and mentally retarded. 
10. Slum improvement and upgradation. 
11. Urban poverty alleviation. 
12. Provision of urban amenities and facilities such as parks, gardens, 

playgrounds. 
13. Promotion of cultural, educational and aesthetic aspects. 
14. Burials and burial grounds; cremations, cremation grounds and electric 

crematoriums. 
15. Cattle pounds; prevention of cruelty to animals. 
16. Vital statistics including registration of births and deaths. 
17. Public amenities including street lighting, parking lots, bus stops and public 

conveniences. 
18. Regulation of slaughter houses and tanneries." 

8.4 I find from the above list of functions entrusted to a Municipality, that the 

services of 'Renting of immovable Property Service' is not covered under Twelfth 

Schedule under Article 243W of the Constitution whereas conversion of 

agriculture land into non-agriculture and transfer of land from one atlottee to 

another atlottee is being done by them on behalf of State performing statutory 

function as at Sr. No. 2 of 
12th 

 Schedule. I find that Infrastructure Upgradation 

Charge is collected for development of infrastructure within industrial 

area/estate which is also statutory function in terms of Section 13 of the Gujarat 

Industrial Development Act, 1962 and covered by Sr. No. 3 of 12th 
 Schedule and 

hence, the Appe'lant is eligible for exemption from payment of Service Tax on 

Non Agriculture Conversion Charges, Transfer Fees and Infrastructure 

Upgradation Charge w.e.f. 1.7.2012. The Appellant has voluntarily paid Service 

Tax at applicable rate on 60% contribution made by them w.e.f. 1.7.2010 and 

has contested Service Tax demand only on 40% of contribution transferred to 

respective Industrial Associations. They can get benefit only what has been 

challenged by them in these proceedings. I, therefore, set aside demand 

confirmed vide the impugned order on above charges for the period from 

1.7.2012 to March, 2016 and penalties imposed on the Appellants in this regard. 
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9. Regarding 

30.6.2012, the App o: 

as per G.I.D. Act,'2 .nd 1 

the Appellant from 

them to discharge rt:Y; 

Act,1962 and relied ::T:I 

the case of CCE Nasik \/'; Wf 

that appellant is not li:hLe 

by them. 

9.1 The Appellant het reL 

Court in the case of Comm-: 

Industrial Development Corp.T.:'n repo 

wherein the Hon'bie -ih Cu: do 

"12. We have already retbo. $ectic.: 

that the function of the MiC not 

establish and manae indust ie naes. 7 

establishing indnstra1 estat;s a!it. 

'o: V21518,'BVR12017 

prcd ftom October, 2011 to 

i nrFormi;g statutory functions 

nd various charges collected by 

ry levy which a collected by 

or 13 ci the G.LD. 

ombav High Court passed in 

G.ST.L.. 372 (Born.) and pleaded 

maintenance charges collected 

;eflt of the Hon'bie Bombay High 

Excise, Nashik Vs Maharashtra 

s 2018 (9) G.S.T.L. 372 (Born.), 

ut the MID Ac which provides 

develop industrial areas but to 

in of MIDC is not limited only to 

plots or buildings or factory 

sheds to industrial nde:takbn he fsn:i e:; and obligation of the MIDC is 

also to manage and mannno ,eict no.1:. :tne1 estates as provided in Section 

14. Therefore, it is the statuny obhgation t7e MIDC to provide amenities as 

defined in clause (a) of Seoi..i 2 of tie iD Act to the industrial estates 

established by it. Thus, it is .atu:tcry •.higation of MiDC to provide and 

maintain amenilies in its isLti esra.n; senr as roads. water supply, street 

lighting, drainage, etc. Thu:. 'n: i'nd the: activities for which the demand 

was made are part of the strJno' ftiuctn:ei of the MIDC under MID Act. As 

stated  earlier, the demand is in repct of service charees collected from plot 

holders for providinc them .'arious froilities including maintenance,  

management and repairs. 7oovided n Lh circular dated 18th December, 

2006, for providing amenities c the plot i:cftiers, the service fees or service 

charges collected by MIDC crc obvionci in the nature of compulsory levy 

which is used by MJDC in dsc.harging s:aew.ory obligations under Section 14. 

We find that even in the Oider-ir;:-0righa1., there is rio finding of fact recorded 
that the service rendered for khich Service i'cx was soueht to be levied was not 

in the nature of statutory cbiiaiice. 

13. Therefore, we find no event in the view taken by the Appellate Tribunal. No 

substantial question of law sev' 
(Emphass supplied) 

9.2 The Hon'ble CESTAT, Ahrrt?dabad vide Final Order No. A/12479/2018 

dated 30.10.2018 passed by the iv appeUant.s own case, wherein it has been 

held that, 

"4. We have carefully considered the submissions made by both the sides and 

perused the records, we find thct the issue is no longer res-integra as in the light 

of the judgment of Hon'hle Bombay High C curt in the case of Maharashtra 

Industrial Development Corporation (Supra), as well as Tribunal order reported 

at 2018 (2) TMI 1498 and 2O1 (2) TMT 489-CESTAT Mumbai respectively, 
and in the case of Chhattisgarh vate Industrial Development Cooperation Ltd 

2016 (6) TMI 367-CESTAT Nev Delhi. 10  view of the above judgments. there  

is no taxability on Maintenance Charges collected by State Industrial  

4-. 
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Development Corporation from the industrial plot owners. Accordingly, the 

impugned order is setaside. Appeal is allowed.' 

(Emphasis supplied) 

9.3 In view of above judgement of the Hon'ble High Court and Order of the 

CESTAT, I hold that the Appellant is not liable to pay Service Tax on Non 

Agriculture Conversion Charges and Transfer Fees during the period from 

October, 2011 to 30.6.2012. The demand confirmed for payment of Service Tax 

on 40% of Infrastructure Upgradation Charge is also not correct. I, therefore, set 

aside Service Tax demand confirmed on these charges for the period from 

October,2011 to 30.6.2012 also, which have been challenged by the Appellant. 

This Appellate Authority cannot decide on any issue which has not been 

challenged by the Appellant in these appeal proceedings including on the issue 

of service tax paid by the Appellant on 60% of Infrastructure Upgradation 

Charge. 

10. I find that the tower adjudicating authority has confirmed Service Tax 

demand under 'Business Auxiliary Service' on income booked under the Heads 

'Non Utilisation Penalty' and 'Misc. Receipt/Recovery'. I find it is pertinent to 

examine the definition of 'Business Auxiliary Service' under Section 65(19) of 

the Act during the period, which was as under: 

"(19) "business auxiliary service" means any service in relation to, — 

(i) promotion or marketing or sale of goods produced or provided by or 
belonging to the client; or 

(ii) promotion or marketing of service provided by the client; or 

(iii) any customer care service provided on behalf of the client; or 

(iv) procurement of goods or services, which are inputs for the client; or 

(v) production or processing of goods for, or on behalf of, the client;] 

(vi) provision of service on behalf of the client; or 

(vii) a service incidental or auxiliary to any activity specified in sub-
clauses (i) to (vi), such as billing, issue or collection or recovery of 
cheques. payments, maintenance of accounts and remittance, 
inventory management, evaluation or development of prospective 
customer or vendor, public relation services, management or 
supervision, 

and includes services as a commission agent, but does not include any 
activity that amounts to manufacture of excisable goods." 

10.1 I find from the records available that 'Non Utilisation Penalty' has been 

recovered by the Appellant from the plot atlottees, if work had not been started 

by the atlottees on the allotted plots within stipulated time. Thus, it is in form 

of penalty for not utilising the allotted plots by the allottees as per the terms 

and condition of the allotment of the plots and this is not for any statutory 

functions being performed or to be performed by the Appellant as per 12th 

Schedule under Article 243W of the Constitution as detailed in Para 8.3 of this 

Page 13 of 15 



V2/18/BVR/2O17 

order and henc€, C' 

High Court, The .: 

service' in terrn 

on this charge ccsc, 

is liable to pay ryico 

Penalty'. 

.e net of the Hon'ble 

e :iso ered under 'deemed 

ad hence, demand 

'fore, co that the appellant 

unc:'( ;-iad 'Non Utilisation 

10.2 Regarding 5ervict Th irme. .. .:e ncome• booked under the Head 

'Misc. Receipt/Recovery'. :iurnished bifurcation of income 

booked under the saki e •.;. •':. c•cion of each income. find that 

the Appellant booked inc itting xoperty, conversion of 

two plots into one p'ot, co •L:- .;nc..........to two p.ots, premium collected 

at the time of pot lt to............it, penalty for Late submission of 

plan for approval etc. under Heac. *reftre, find that these incomes 

were generated on account. o .'odered by the Appe.iant, which are 

not in the nature of statu: :ticn :ut covered within the definition of 

'Business Auxiliary Se'iic&. ::tfor, i.::1' trat the aopetlant is liable to pay 

Service Tax on the inccme bi nde Misc. Receipt/Recovery' as this 

is also not covered uode .i edu Article 243W of the Constitution 

and/or the above said d&em ....o the igh Court. 

10.3 In view of Para 10.1 ac iC 2. cc irmation of Service Tax demand of Rs. 

23,06,400/- is upheid. Since;. e:•;nd is :ale, the Appellant is required to 

pay this demand aton with esi. at te opplicabte rates, during the period, 

under Section 75 of the Act. 

11. I find that the ssue. :n:.ived in i: ease are interpretation of law and 

hence, no penalty is imposahe on tne ppelant under Section 78 of the Act as 

per the judgment of the Hoabke Supreme Court in the case of Shree Rajasthan 

Syntex Ltd. reported as 2015 ELT SC), wherein in it has been held 

that, 

"5. Insofar as the quest1 ci extendi re:iod of limitation is concerned, 

we have gone through the order of the Commissioner and are of the opinion 

that he has rightly held .hat fte extended period of limitation as per the 

proviso of Section ii A( I) of the Central Excise Act, 1944 would be 

applicable in the given circumstances. 

6. However, we are of the 0pinion that ic a case like the present one. where 

the legal position and interpretation of unamended Section 4 and the position 

after the amendment in. the said provision  with effect from 1-7-2000 was in a 

fluid state, it would not he apppriar.e to levy the penalty. 

7. In the aforesaid circumstances the pre:cnt appeals are allowed in part by 
sustaining the Commissionef s Order-ia-Original passed on 10-3-2003 
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insofar as T 

is set asd. s:,.. 
but the penalty 

(Emchasis supplied) 

11.1 I also r&y c Final Oie Passed y tht o'bt' CESTAT, New Delhi in 

the case of 1aa Consu1talcy erices Ltc epor.ed as 2018(18) GSTL 478 

(Tri.Del.) duty flrmed by the Hon'ble Supre Court reported at 2018(18) 

GSTL J127(SC), which hetd that penalty is not. nosabie when dispute relates to 

interpretation cf statute and when the issue ivctved s complicated and in the 

nature of the Legal interpretation of various definitions, 

11 .2 In view above. hold that the penaJts impcsed vide the impugned 

order are set aside.. 

12. 3i-cicii •4 :.rar,:i iIdI I 

12. The appea fied b rpeiiant is diposed;f s .cive.. 

c( \ 

R 

3kd (3i'-Ilc) 

To, 

Gujarat industriaL Coroorat 

GDC-1, DotaLpar, 

Opp. Post Office. Sakrbo, 

Junagadn. 

Copy  to: 

1) The Princial C. on .scer, GST t :rnedabad Zone 

Ahinedabad for hs kind r .rmatic 

2) The Conimisse, GST a Centrai Excise, iavr:agar Commissionerate, 

Bhavnegar for ::ecesary actior. 

3) The Joint Cornmisoner. GST E Central Exc:c. iav - agar Commissionerate, 

Bhavnaar for ncessary acio'. 

Guard Fia. 
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