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P,s.10,000/- s,ltorc amount of slul.y dernarsd/interest /penahy/t el ct cl ts ipSo  S ft":. Si Lar I") 'SC' '1 Ci5dt cc's 5f  Lac respectively in 

the form of crossed bank draft in favour of Cost. Registrar cf brnrlt of any isoiitiriai"ii lid ii' /4:1jC ca' ii cci the place where tho 

bench of ally noisei ited public sectcti bank of the place wfsr e I Is's send i of the Tofturtal is 'lii I 01' I /9 ipim:at oil macla for grant of 

etay shell bear.rompvnted b' a fee ci! Ifs. 500/-. 

a'!'t3'ta ousr'efTnm'ir 3: 7111/1 ir'It'c, 4/cr '2'Rri(c'r, 1994 'fi et't fl/I  i'  4: err17 Ness'." 4/"pivrii 5'71'I, 95 ('ITT 9(1) N vrgri 
(B)

(1st10 o Cl'T"S ,T,-5 if  "IT' IT! 111 '141 'si s-r-i"tl fl sea 'TI'S taft's 91755 ,-': cr14/i 'Ft o'aii a;:, 71117  sr' 'i's N 'tee 'FT (71971 t 

'i'rTThO'iT1T4ll4T,'tU5 

,Ii'O PTT'Pt'tlt'T,S slf'ic]'VTtT't'T 51'JSgIl'cf 5'c'flT9"71 sfxp9' con-T'sTr'Cc'ct'(".r's'b'rtCs'T"t 5' .c717'rt', y?/f,,'-"T'T5r'P7T 10,000/- 

oh's 97Ffl1i['sTT'sif 119. 5ff5çat .111 71'liTt"TiF'T'sF' rJ 'lTTi'l, Jl74/ict'f/'4/'555f!'.mi'71 'Cl 4/1 51711 T1s75r, r-',' N 

4(14, '.(r -n"l'ii-t't. 3714 3'T9T'TTI4/'"siF1TTTI 'IT'FC 5/711 p's '7011 "TfI"° I v71i i'a''T't:'TT 'come 975 'f37n psIt  4t-ti 

"Tug' 17/91 5517171 .4/4/59 'fT'lTI'l't.''il NT 'lt"st ("-IT I I "iTFt :.rto''t ('71 el-N': N ('lie ,uprstv'r'; 3: 'f'i fc:/. u- 

'("17 97711 'P'sTi flITS I / 

The appeal under sub sei;tes 11) of Section 515  of the Finance Act, .19114. to the App'liat. 'Ii ii'' m,'l 5' l' : . /5 sil mis c1uerlrupficale in 

Form S.T.5 as prescribed under TwIg 9(1) oldie Service is, Tiles, 19114, jun Shill us ,scc'.,tolr'.'. tori I'.,' a'''0 h's order appealed 

against (015's of v.'htrh shall he certified copy) a0c l euld be Sin 0's pU ecl icy a cc's ci Its I c,r.c;. ,.. ho, Ht , ' c0IC)ltiit of service tax IS 

interest cl'-,riianded 0, penalty levied of Ifs. S Lattlis or' tess, 'N. 50011/- shoe iv a r-'oi,t sb -' ',',':C is' 1. i/scot clensanded & 

penalty le"wc' is more than bee akhs bcit sot, exceeding Re. Fifty Likiss, tts.]fi,lmoff/_ "hr is 5, a,,o'Ol 1 ',','vise tax & interest 

'dmandec1 5, penalty levied is isiofe I lien fifty Laklts rcipees. lit fbi' lrrm of crn:s'd hail, droll i,' cs'o'"t 9 'is" As i';tant Registrar of 

the bench cii nc'mirtated Public Sector lank of the place whet'; ti'ti, hivis,h of Ii iijm,510i is ';i li/mi"idi, / ,'pi)Ci.'.t.'s 'name br grant of stay 

shall be.acccis'ipaoierb b', a icc' of /5.500/-. 

( 



(I) 
ro' (?,\'t '°ri'r rd di lilfi xpfTsr, )Tsnrrr IISI-INTdi, [1)1, '1 IS'S 9(2) Uf 

il 'II I I t IV flu H ( Tifi) SSr  

"fl , n'r'r"rlT Ii IF -1'1T''I ru  ii l'-I fiT "lTTT 1 I-! IV l"T/ 

rd rir 0! 4 'iTt oir'rdTr') rrq sf rdrt ,'4tyTTh / 
1il section 16 rIm Hn:iiice ftc! IS')'!, shall 1w lIed 1 For 51.7 as prescribed under 

'I'.'. i1le, do orl li,iIl u ioiroiiip:i,00d by a copy of order oi Commissioner (.enL!'iI Excise 
(on,' m'I 151:0_li shill lie i cei'tified copy) alit! CIIJI)' II! thU order passed by the 

ii i ii plus 1 11111 511 lI_I mu! (i_i [I II I si_i u'/ i '1 i to file the 

'hot aprir, ,'r'mr: 0o sd Arm, "ilfi . F si srdi ifiq irdt1fT'qTT FT sil 1S'cr 944 d( i't 

5 T orfi I i T ii nir ir o T r - r rri (it 

PTh4 fri F ii" 1 1 - ofl iii l's i o 5r1'sl'TITF riuiiiT lifr m oi n' 'si ri rrrrifd'sii 

'.iSIrdrdTsn'. 1rf [A' 1 ATT1 SFT•rd SiSr 'flA WI] fi[ATTWT's"IT rLfi0FSrI 

I F' lT FTP T i91Ti AlP ñ" TpT  1r rrr rift I 

IT' I : f'i 'tr 5i1'il 0 fl1 

ft] T)][Affi(f 

'Ti"i''T"I'l" 5:iorii. VY']'i S7T'0_FiT , . - 
- :15:5 "i '5 .....1 F )1T1')IHI :[AI "1' 4) 'iL[fi'[A 21)1 'I T3H5T F id ft.'li Strd rrLrr r er ft'st' ish 

:4 HH"IA APr AdA 
Loran ap,mc,:l 0: II,:) :' ml:' m.i:S'I'ftT idOl' OtiS ,4i,L of die Ceti-al Exrie An, 1044 which is iulsu miride pilicabie to 

Service 'los msiri,:i )'UUI,'I: Ho tme f".,i,mm),',' Tm, ld')1, Iii ,lppc':lt igaiiisi this or her shell lie Imbue the Tribmunal on payment of 

jQl5, of ii 4100 .:leii, mm',), sviu,5' if mit,' Or dii!" mild lisilalt)' ire in IhlapulIf 01' im'milty, s'i'bi€'m'e ii'iirilu' alone iS ii dispute, 

provirled mf:'ims':i:m: , iii ',m,mlI :oumlj Is' soh1era ti a rishliiu ol lie, 10 Cr,ires, 

,'",:iITrvire 'I' m""flmu'y !)r'm.m:illed" sh,:ll mcfiiuIe 

i)eueriii:nuil mo,) ,rf,:'cii,,o 1 t I); 

l'''m,,:m)IiIIm'l'i',mi,r',m''t''i,',',:')u,',ilui:,l.,'II' 

1,1,1:111. 'I ,. I -I,',, 1,i),' ).mIIV,it 1.115!'! Rimle,, 

pi'ui:'id,,J Hill,, if,- ", il,,s m,',:"H irs.- ' :: :r'i 14 Si,! m1iiI ei tile SlImy ,uoplication .111(1 :41110.115 pendiig before any 

ippe11,iivtmi 1,1,1.- ',.. :0510 Ss,''), 1,1,0,,''' 0015150' '0,0 mNo.a /'IIOI 4014. 

I I I A F 'sTri T F A - 11TPT 191)1 Ii TP m I r Tr T flF ii' ofts 
"I II'S ,':.I ,lri copifi')  'T'f' fro14,iT'-lT STarT, '1i'i TTT',FflT, 5l's TPT,SrftoriJlO0O1,TrftSrt 415! 

sf01 lii:: 0' :1:,' 1Vilt'i' )'1'Ci'"till4', I'm ito' (1oi','rniimmit of nIle, Revision Ap!i!ici',tRlll  VeiL Ministry ci' Finnnce, 
"10111', Ioom':',mm lr'm:p I:'Imil,lny, I-',irii:ieuen! 5ti'cI, New Di'lfii'l IOtA!], under Ar'cUoul lOIrE of the CEA 

Ills' lolm,'"'Oi5 0,mH, ,o,m'i'm':l ii)' Irs! il'1', :515 ri SIIll',Ci'tlI,(l (1) of ecti 1115t! hit): 

off r1Tfi)Sr  ']l"T T1i54o ''iTA5 ,FTT 'iSTfTT[Aff'ir1 hT S '[i"515 
5'.," ,,OF iiri.'ffTo:'AA', ST ku riP' if -1 's rFSrSr i[ Ffi F W"if F ATPr, FfiT '5S,'UlS 

: 11, 

::i'm,.lI. :-'I:S'rO Ilc less io liii:: 1,1 Im-amlmt fI'nuo :1 factory ton wam'chouuse or to another factory or from one 
lie' 001151 oh t 1I'I1'',':'0m1 ol 11w goiids in a ss'arc'housu' iii' iii noiseS 'vfi,'thi' iii 3 faCtory or iii a 

(ii) 111,5 snyp' )ip'I'l",:os'i:rs TI f'ifr ri°'I c' )'a)'s[Sm' 4 lOff. i 'F " rdi'.i sour " ori 4 oiod 4, 
'IT 'lTfi 1'I I I :0 I I I"]')) I I I 

In LiSt ob 11,11 I I I II I ii m uuiiIu III 1 umltnil 11015141 lndii ml uutlt I_I ililt mtem ml us&d in 
lie mni':ula,'iimr:, 'Ii I:, ):',,, I' 'simm )ll'Y:''' i 'I I:: 'I '' ' 11111'),' Sr tc'ri'i1II')' (liutSidt' India. 

(iii) oft iis pp  ri .f:riA i'".' -FIT 'AC Ar,'O,4fi, Ti!°m [A ml S 11lP '5W ArT RI / 
Iii cast' ol'i'ho4s 0'S:mOmsil ..,,'':irlm'l I'IIi,l Sf1115 10 'SOft)1 II l'lmlil:lul, 0,111,101) I3s'Iui:H1t  of  41(11'. 

(ii') 'd14p -s:'ra":. - •ar--  u---,, :'.'5.TITsr'I;t'T1Ts'5 4i )ln")IT')'' sf')'5t15'p1's'rI4y' 4fiifh'Srm'srsl'rdf 51; erpsrcn'o'i'ffrsr'/'d' sfrmfu'atu'der 
STrStrdepu,rrlI',Tir'nL,,r S'r-slSffcf mi' ?', Idol: 1) 'ril Iihd5TF', riri '4 Sr'-IST'A'slSrftl",tH"Srri4F4iI'i ft." 
SfmT Rb/ 

Credit °'' :11:1',' ,mi::,',- ,,' I,: is• ',li,,rl I,i\:'im,':lS I)':ouIiI ,ite,mms dli!)' mmli titul pi'od1i,ct cutler the pl'Iiv)arIns of this Act or the 
Isles OHm,),' 1)1,15. ::'I,i,":O, '1: ,0.1)1 1, 511-101 )' 115' l,',IlOmU',S incur (itbllil-:als) OIl or 111Cr, he d,mte ipprmil!1'll imiidcr Sec. 109 01 
the Fimanc:' (Ii:' I 

TP i.f)ff'fi 11 'lAir 'iA 'i'5I') l':l-)i A, Ft di T'-W'P'fllP "FT iT'(l ftrriT','4lJI!i, F i S '5111-I ftftft  , ri 
IPfl 1 F (I - id [A l' ml - I lmleflsfi rdT lPIfl!ft'TFrTITi4l IiftmrllPT 

'I I I I [ 1 Tfl]p 'I fl F FloSftTPF TriSTIP, ft Ii isu 'su  

IlidIrI / - - 

I Ime liii, 4 m ml I I mm, liii II I m I I 1111, I I I m ru hu& I ii,iihu,i RuIli_ liii) Lull 11 5 (s lIC Is) Puies 
2111)1 ml 1 L 11 I I 1 IU Iii Ii bi ii it ihisil 1 4u1151 I 111111 1111)0_uI ml lilt1 1ili be 
1110111)15 1 ) I ml,  I I II Ill pr ml Ii I mould it o b iLcoilipon i_d Ii I imps ol I o Flu dliii 
C5'IClSiiCimm' I),,551om) m:, :':":,OmS:-', I I:,' '.' .1.1:: '11: ,,m',,e, ':m':ii,:o tI-AL m,i tIe", 1044, inder M:ijmlr lead ,;tAccotint. 

(is)) rpyftsi'si' ,11'dn,');; '1I 'I 01 'Hi ''1 tAlE'S ' ' '': S i,[I'1'Thlrr m , sill if0l')f")TII  l5IT:r:Ii'l 0'Hl ':1 T'F'i'fi' : 1 ''ft 01 "iAFI ['FT 'il[I'fITf't'lfl'5'11'115 e'Iu','rrrF ,.uloi m"T'r'r '1.11 5 1  R'rs'r"-'-t'-i 
10(11)-i '1A"17m'11'-m irn.i'r',pl':Tl 

1'he revis)mII.4'I'lmc.ml  liiI",bI '.11 I',' ,',i'ism: s Ic,': IO nml(/' svhmel'm b'i" aililmulil invuubeeci in Rupei_'s tIne Lacomless and Rs. 
1000/- 1,4151', iii'- :m: :,:''-o I'; u,lor,':i,.im' b:i ic,, Ii',') 1,51, 

(0) sfftlP'5Fs[r:':'5'5'5m','i('fisr,r4,'xr4'41rifdF ri 'Sift"1 'r,'i:Trrsri,Sr 'rari  SrI'. rddftSrt'trTft,4I  lParar  
lit 1rir 1 I I I I [I ird 'Sr I 11 rH'  A In F I r p ' r ri )AAST IS! i/In rise if 
Ibm mid m I I II 1mm II il ICr fuui I Ii tIlt! biuuujlim Ii 1 rI Ill till Iboues'iIl ununneu (lot 
5'uth5lIiIidml:')lm:'l5.'i 111,11 mi::'O1l,''ihi'I'',mI  im' Ill:' ,1Llm'll;iu"l 'I i'h!Iuiilal Or thu, lilt) iI:pbIc:mf'(luli  lii lie [Alibi-Ill bluvt As the u'5ise may 
he, is Iihie,l 10,',': ml '..'m'i),mm,, '-':m LI m:':ibsomp, Is 5 I:dii fee ml 11,, 1011/- or tech. 

(C) FSTTIiu1'sm'rI riisflvm',e'I: .0 'If, looP 5,0 "r'ri'dus. rmp': fr To sii4"t op e'rsmr ski 'ft odd H' ftsnlr (,.5bI "i'f 'lOT -'li'(f'l'l
[l's. frl'r-a"ri: 'All '.fl)':'m:i ' . 

Ace cn'il)'  mum :i .Io,'I:.',', or.. m, ,,.-, ri.,::: sm m.:sy 1,.', n,) Ii,', mdci 'ml thu .l,hjulllrliliuly aol) iumrilv :11,111 lull Si nouu't lee Sillilip Of 
is. 6.5): ri:; pi'rc:';ii:si m:,,nf'. ,.':l,,',iimm,'-1 01 irrs:r i hr LoinS 'on i]ci,j')75, ris ;inieuiufech, 

415! F'-  OI)TreT,:p'ri'r-si- i,':, "FIIT'° H'i'F'n 'I Fm, im'sri"rr ('nd )'s'ft'r) hin'im"h, 1952 irrFfrtrd ritsrftnc'IIo1) dT'5ftn'ftrr 
4o's'5ui ITISrIt 'IT slim "0 HT'. 'mi':-hTt1[5flS[P-iT0_, 
Attentlulim IS rmlscm imi"d,:ml II: uii 'iuli's C0vcl'lllS (1)0:1:: 'i'd 'Ill ire bated mattel'S rouitaineoh in uhe Ciist,'rus, Excise anti Service 
Abibiellalu.' Tu'il:um',sil (I'm m'','Jm ':'i Tiuk',, 'Ill) 

(C) TI' ar°n'lk tiiom1'''o :I'hi'l'AFEFA 'O''''A..,'l [A' '., iTff', OIL" T1TF9P TIF'IiTSl' F ftlTr, d"ll"ITSff ft"si-'hi rSSl'TS 
svlvl's.cllee 40,  i'm 'fi'-')'if'5'5' -' 
I ii tot el I I I I I bum 1 i lb 1111)1 1 i tbi III Il I Iii iuurlimii i I lie ipprllmuli 11131 
'clvi tim tb :r II',, 1,11 ml',,',, 1 ' ': " ,'i'I" 

Ill ')r! Tf4':m't' If: 

Revis(oi'm v,p)im.fii 
fir S')Ia"m s-i H' I 

4 FAA' '7'-) "iS: 
oi1ArI / 
A Ieisioii .)ill)i:5m: 
tlepni'tniemit Ill lIe,' 
1944 ii ri_':I1Hc) 1,1 

STftTh1Hrd1 :1.1 

i'd'l'r cop 

1ff '4 5 
In CrISIS IA 

v,'arelnlmlr.: I 0:..), 

i','arehiiiisr 



Appea No: V21 550,551 ,566,5671BVR/2017 
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:: ORDER IN APPEAL::  

The b&ow mentioned appeals have been filed by the Appellants (hereinafter 

referred to as "Appellant No.1 to Appellant No.4) as detailed in the Table against 

Order-in-Original No. BHV-EXCUS-000-JC-33-2017-18 dated 28.11.2017 (hereinafter 

referred to as'the impugned order') passed by Joint Commissioner, CGST and Central 

Excise, Bhavnagar (hereinafter referred to as'the lower adjudicating authority') :- 

Sr. 

No, 

Appeai No. Appellant No. Name of the Appellant 

J. \12/550/BVR/2017 Appellant No. 1 M/s. Paras Steel Corporation, 13, SBS 

Colony, Kalanala, Bhavnagar, Gujarat. 

2 V2/551/BVR/2017 Appellant No. 2 Shri Jaysukhlal Mavjibhai Shah, Proprietor 

M/s. Paras Steel Corporation, 13, SBS 

Colony, Kalanala, Bhavnagar, Gujarat. 

3 V2/567/BVR/2017 Appellant No. 3 Shri Vinodbhai Amarshibhai Patel, Plot No. 

102, Iscon Mega City, Opposite Victoria Park 

/ Plot No. 20, Santosh Park Society, 

Subhashnagar, Bhavnagar. 

4 V2/565/BVR/2017 Appellant No. 4 Shri Kishore Amarsingh Patel, Proprietor of 

M/s. Shree Krishna Enterprise, 304, 

Shoppers Point, Parimal Chowk, Waghawadi 

Road, Bhavnagar — 364 001. 

2. The brief facts of the case are that Directorate General of Central Excise 

int&Ugence issued Show Cause Notice F.No. DGCEI/AZU/36-313/12-13 dated 

31.12.2012 to the Appellant No. 1 to Appellant No. 4 alleging clearances of MS 

Scrap/Plates etc. obtained from breaking of ships clandestinely without payment of 

CE duty to various customers and also under valuing the goods as under : — 

(a) Central Excise duty of Rs.10,87,099/- for clandestine manufacture and 

clearance of finished excisable goods and Central Excise duty of 

Rs.19,01747/- on account undervaluation of goods should not be 

demanded from Appellant No.1 under Section 11A(1) of the Central 

Excise Act,1944 (hereinafter referred to as !Ithe  Act; 

(b) Interest should not be recovered under Section 11AA of the Act; 

(c) Penalty should not be imposed upon Appellant No. 1 under Section 

11AC of the Act; 

(d) Penalty should not be imposed upon Appellant No. 1 under Rule 25 of 

the Central Excise Rules, 2002 (hereinafter referred to as the CER"). 

(e) Penalty should not be imposed upon Appellant No. 2 under Rule 26(1) 

of the CER. 
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(f) Penalty' under Rul€ 5) o CER should not be 

Appellant No. 3 and L'. 4, who concernec ne e'Ies 

selling of excisable g i de ;tine manner, which ney <:e. a:: 

had reason to believe that the ne were liable to co:fsca 

2.1. The above SCN was adjuucad vide the Thpugned orde:, 

demand of CE duty of Rs. 29,88,864J under Section HA of the ct, ao: 

interest under Section 11M and ao imposed penalty of Rs. 29$8,864i-

Appellant No. 1 under Section 11AC of the Actenc! gave option to pay 2 % 

if demand along with interest i oaid within 30 days of the receipt cf the 

order; also imposed penalty of Rs. 5 khs under Rule 26(1) of the C :: 

No. 2; imposed penalty of Rs. 1O,O5,433'- on 2ach of Appellant No. 3 and a:. 

No. 4 under Rule 26(1) of the CER. 

3. Being aggrieved with the impugned order, Appellant No.1 to A:pe. 

preferred appeals, inter-a/ia, on the various grounds as under 

Appellant No. 1 :- 

i) Appellant No. 1 stated that the impugned order is non speakç and no: 

reasoned as the lower adjudicating authority has not dealt with the pleas made 

them in their written submission and not dealt with judgments referred by tne 

the impugned order is issued against principle of natural justice as request to cross-

examine transporters were made but no findings have been recorded n the 

order and relied upon the case laws as under :- 

(a) Shalimar Agencies reported as 2000 (120) ELT 166(Tr) 

(b) L. Chandrasekar reported as 1990 (48) ELT 29 (TrL) 

(c) Takshila Spinners reported as 2001 (131) ELT 568 (Tft) 

(d) Sharma Chemicals reported as 2001(130) ELI 271 (Tn) 

(ii) The lower adjudicating authority has not adduced any evidence of candastf:e 

removal except statements of transporters & brokers; that no statement of ve:ce 

owner, buyers of the goods and financial cash flow has been established and t:e:efcn 

charges of clandestine removal of the goods have not been proved 

clandestine removal are required to be proved with tangible evidence ike ::oc:hc: 

of goods, buyers confirmation, etc. and therefore, the DGCEI and the :e: 

adjudicating authority has failed to discharge onus. 

(iii) The lower adjudicating authority has erred in confirming CE dut on the 

of private diaries recovered from Brokers and they relied upon the dçma:t cf 
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Hon!bie  CESTAT in the case of M/s. Tejwal Dyestuff industries reported as 2007 (216) 

ELT 310 (Tri-Ahmd) to submit that confessional statements are not sufficient to prove 

charge of clandestine removal; that the demand cannot be confirmed on the basis of 

third party evidences like diaries/notebooks recovered from Appellant No. 3 and 

Appellant No. 4; that apart from statements/registers of the transporters there is no 

other evidence to establish the charge of clandestine removal; that confirmation of 

demand on the basis of the trip / booking registers is wrong; that Angadias and 

transporters have not admitted clandestine removal of goods by Appellant No. 1; that 

they have not evaded CE duty as alleged in the Notice; that the Department has not 

discharged onus to proving the charge of clandestine removal with positive, tangible 

and affirmative evidences and has just deciphered large number of encoded entries 

an.d names appearing in the private diaries/notebooks, trip registers etc. 

(iii) Regarding confirmation of differential CE duty (Annexure UV-1 to the Show Cause 

Notice) in respect of under valuation of the gaods Appellant No. 1 submitted that rates 

quoted by M/s. Major and Minor as well as other agencies/person cannot be considered as 

actuai rates; that differentiating invoices on the basis of price mentioned in the goods is not 

proper; that the prices circulated by the market research agencies cannot be taken as 

acceptable transaction value under Section 4 of the Act for the goods sold by the appellant. 

(iv) Regarding imposition of penalty under Section 11AC of the Act the appellant 

submitted that the lower adjudicating authority has not mentioned any section or rule of 

the Central Exdse Law under which penalty is imposed and therefore, they could not defend 

this charge; that there is no mala fide involved and therefore, imposition of penalty under 

Section IlAC of the Act is illegal. 

Appellait No 2 :- 
3i. Regarding imposition of penalty of Rs. 5 lakhs under Rule 26(1) of the CER, 

Appellant No. 2 reiterated submissions made by Appellant No. 1; that Appellant No. 

I is a proprietary concern and Appellant No. 2 in proprietor; that proprietary concern 

and proprietor are one and same legal person and therefore, separate penalty cannot 

be imposed upon each of them; that he relied upon the following case-laws in this 

regard 

(I) Seven Seas Carpet 2006 (194) ELT 407 (Tn-Del); 

(ii) Radiant Synthetic Industries 2006(202)ELT 710 (Tn-Del) 

(iii) Vijay Metal Industries 2006(201) ELT 425 (Tn-Mum) 
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p•z ?o: v2;:O5'. 

Appellant No 3 & Appe: 

(I) Appellant No. 3 and Apan 4 stated refteran. the 

contention made in respect of Apeiiant R. :1 that the impuns. ce: 

is non speaking and non reasoned one •nasrnuch as the 

adjudicating authority has not deaft with :he pleas made hytnem 

their written submission as wU judgment:; referred by hern 

completely ignored; that the impugned order is issued against phncp 

of natural justice as during persona! hearing they requested 

relied upon documents to defend their case, which was not enteaineb 

by the adjudicating authority; that diary recovered from Appe 

3 during the search conducted by the officers of DGCEi were conta1n: 

rough details and relied upon dxuments have not been prchbeb to 

him; that he has not brokered the transaction under which the gcocs 

were cleared clandestinely; that Appellant No. 4 (Shri Kishore Pete) hab 

not stated that he had purchased goods cleared c!andestire: 

Appellant No. 1; that statements of transporters and brOkers 

relevant as deposition of purchaser of the goods have not 

recorded; that it cannot be said that ippeant No. 4 have 

removing the goods on which CE duty cf s. 10,35,596/- as cacuate 

in Annexure -VP-i to the Show Cause Notice; that penalty imosed 

proprietor of Appellant No. 1 is Rs. 5 lakhs, thereby meaning t7 % of 

total duty evaded of Rs. 29,88846/- and therefore, imposftior 

penalty of Rs. 10,05,433/- on him works out to 97 % of the duty evascn 

'and therefore, it is illogical and not reasonable; that AppeHant Nc. 3 

and Appellant No. 4 are not liable to penalty under Rule 26i: of the 

Rules. 

4. Submissions during Personal Hearing :- 

During course of personai hearing the Chartered Accoun:e:-

appearing for Appellant No. 1 to Appellant: No. 4 reiterated the gronds 

of appeals and submitted that their request to cross-axamne 

transporters has been denied and hence, principles of natura' justce 

denied; that investigation failed to prove any consideration received dy 

them for goods allegedly cleared clandestinely; that penalty has been 
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imposed on proprietorship concern as well as proprietor, which is not 

correct and legal as held by the Hon'ble Apex Court; that they will 

submit evidences of proprietorship concern in next 3 days; that their 

appeals should be allowed due to lack of evidence against them. 

4.1 In the written submissions filed during hearing he submitted that 

no inquiry has been conducted at buyers and to complete investigation; 

that no cross-examination has been provided by the lower adjudicating 

authority despite their making written request; that no cash recovered 

proving that there was no unaccounted cash; that he relied upon the 

following case laws :- 

(I) Shree Industries Ltd. 

(ii) K. Rajagopal 

(iii) Varun Dyes & Chem. 

(iv) D.P. Industries 

(v) Pole Star Industries 

(vi) Rama Shyama Papers  

2010(26 1)ELT8O3(Tri-Ahmd) 

2002(142)ELT12 (Tri-Ahmd) 

2007(218)ELT42O(Tri-Ahmd) 

2007(218)ELT242(Tri-Ahmd) 

2007(216)ELT257(Tri-Ahmd) 

2004(168)ELT494(Tri-Del) 

4.2 Appellant No. 1 to Appellant No. 4 filed applications for condonation 

of delay in filing of appeals by 13 days, 13, days, 21 days and 21 days 

respectively beyond normal appeal period of 60 days, but within further 

period of 30 days, I condone delay in filing of appeals by these four 

Appellants and proceed to decide on merits 

Findings :- 

5. 1 have carefully gone through the facts of the case, the impugned 

order and written as well as oral submissions made by the Appellants. The 

issue to be decided in these appeals are as under : - 

(a) Whether Appeflant No.1 has clandestinely manufactured and cleared 

finished excisable goods attracting CE duty of Rs. 29,88,846/- and 

whether it should be recovered from them along with interest ? 

(b) Whether penalty of Rs. 29,88,846/- should be imposed upon Appellant 

No. I under Section 11AC of the Act read with Rule 25 of the CER; 

(c) Whether penalty of Rs. 5 lakhs should be imposed upon Appellant No. 2 

under Rule 26(1) of the CER; 
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(d) Whether penalty of Rs. 1,44/' hld be imposed No. 

3 and Appeflant No. 4und' Ruie 2.of the CER. 

6. I find that the officers of GCEI cc cted coordinatec search end 

inquiry at office of appeHants1  various 13: ers, Proprietor, Tscrte-s 

Gujarat Maritime Board (GMB), Agadias, market research ag ces. etc.. 

from where incriminating documeits like Deries, Note b30ks, egstes, 

permits/trip registers, etc. were recovered and statements o concerned 

persons recorded under Section 14 of the Act. 

6.1 I find from the statements of AppeHant No. 2 (represented by hs 

Authorised Person-cum-brother, Shri Bhupatbhai M. Shah) and Appeant No. 

3 & Appellant No. 4 and the entries recorded in the Diaries/Note 

books/Registers/permits,. etc. recovered during search / inquiry that the 

manufacture and clearances of xcisable goods, namely, Plates, Scrap, etc. 

to buyers were made against unaccounted / cash transactions. AH AppeHants 

played dubious role in aiding and executing unaccounted transactions 

explained the details of these private records and the transactions recorded 

in their private records recovered during search. Appellant No. 2. Proprietor 

of Appellant No. 1 through statement dated 27.11.2012 of his Author sed 

person-cum-brother of Shri Bhupatbhai Mavjibhai Shah, has inter-alla, 

accepted clandestine removal of the excisable goods by AppeHant No. I as 

reproduced at Para 7.1.4 of the Show Cause Notice as under :- 
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Do you have any other group 
COfl%pUflY 

in the same business of ship brealcin1P 

Yes. We have two more companies engaged itt the 

buSineSS of shp breaking in the name of Mi's. Way Kurnar & 

Co)any, P'ot No. 1384  Shp Breaking Yard, Sosiyo, District 

Shcwnagar and another M/s 
Dczlkan ship Breaking Limited, Plot 

No, 24B (56), Ship Breaking Yard, Ala.ng District Bhcwnagar. 

Q6. Do you sell the Ship breaking scrap directly 

or through broker? 

fri mOSt of the cases, the goods obtained from breoicing 

'PS are sold hrjgh brokers. 

Q.7. What Is the procedure, of traitsportiitg the 

A. 7. After th deal to sell the goods is finalized, either we or 
or employee OT the broker, through whom the goods have been 

sold, contacts the transporter on phone to send the truck 

Q.S : When the truck is called only after the deal 
to sell the goods have been ftnaUze4 then what are the 
possibilities that a truck which has been called for 
loading of goods, may not load the goods from your plot 
and load the goods from other Ship breaker's Plot 

A,8. As already stated, the truck is called only after the deal 
For sole of goods has been finalized and therefore there are no 
chances for the truck to go to any other Mat to load tbe goo4s. 
Eoweuer, it may load the goods from our group companies i.e. 
MIs Vijay Kumar & company and Mi's Dalkan ship Breakers 
L&nited. 

Q.9. : Please give the na of the main 
transporters from whom you call the truck 

A.9. Usually the truck is called by the bn)key 
therefore, i do not know much about the transporters 

Q.1O. You are being shown the ?ripf800icjng gisters of 
following transporters, having their 
Theses trip registers are recove, .from the respecj 
transporters during the searches COftdct. by the officers of DGCEI, Ahmedabad during the year 200. 

R. K. Transport Company 
Bhatinda Rwnpura Carriers 
Bhumi TrUnsport 

Bllcaner Pursiab Haryanct Roudlt, 

The above tU7tSPorters  
Trip/Day/Booking registers i tiei,. f)%

Tflabttained 
and they write the date, 7ck 

flU7fl. 'M1thod 
said truck has been sent Jbr ' °t io wh.,. 

who had booked the truck, ' "qtp.rson 
Please go throug the dSti 9ood. a 

the said le 
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DGcE/A1Tj.'3..: 3x:c.: 

A.1O. Ihave gone
n the p/ register3 ana

that t &1CI registers cOniains t deta of
ber where the has beer sent for loaj9

the ncr; j- breaker Cr the broker in many cae, 
the q'i' OS 

destjnajon ha. also been mentioned hove observed thc 
there are man1 entries whe the trans crers have mentic-neo 
the Plot number 140, fM/s Paras Stl Coporatton C. of o 
company. 

Q.11. : you are ie1n shown the statements qf 
authorized persons / Proprietors qf. above mentfoneo 
traflsporers who M their respective statements has 
stated that the ship breakers or the brokers called thc 
truck only after the deal to sell the goods have ben- 
finalized and therefore itherever the truck has been sen.t 
to a Ship breakers Plot t has certczin.iy loaded the goocts 
and transported it to the destination. Do you agree Wit 

this? 

A. 11. I have gone through the statements - of the above 
ntentioned transporters. I have already stated in my earlier 

repZy that the trucks are called only after the deal to sell the 

goods have been finalized and acth-dingly I agree with the 

statements of the transporters. However, there are chances 

that the transporters may have mentioned the Plot number of 
our company and we ha diverted the truck to our gr0vp 

company i.e. Vjay Kum.ar & Company, Plot No. 138 which is 

situated nearby. 

Q. 12. You are being shown the statements of following 
brokers through whom scrap were sold from your above 
unit. They, in their statements, have confirmed that theg 

request for the truck only after the deal Is finalised ctn 
goods were loaded with the goods from the place for 
which truck was supplied 

(i) Shri Dharrnendra Scnghvi 

After going through the statements of the transporters; 

please give your comments. 

A.12. I have gone through the statements of the brokers. Z 

agree with their statement that trucks are indented only when 

the deal to sell purchase, the goods has been finalized and 

therefore are no reason for the truck to return from the plot 

without loading the goods or loading the goods from the Plot of 

other ship breaker except in the case of group companies. 

Q.13. :, You are now shown Annexure-TR.1, prepared 

on the basis of the entries where Plot No. 140 was found 

written against the Truck numbers in the respective Trio 

/ 
Booking Registers of above said Transporters. Please go 

through the said 16 entries in the said Annexure and 

also In the respective Registers of the Transporters and 

confirm. 

A. 13. 1 have gone through the 16 entries as shown. in 

AnrieXUTeTR 1 and also compare4 with the entries found in Trh 

/ 
Booking Registers of the Dransporters. After going through it, 

confirm that the 16 entries in. Annexu-e-TR. 1 have been macis 

- 
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in peJr Tr4' / 

.ii #p' 
,nhond 

pfot No. 140 

th

, siid truck has 

?' 744) t U/li pnn2. S14e1 

'0 S RO9 Yard 1Y 
Ø$fl ,q% I4ar for loeidU 

O r3ci were 

Q14 Aft the iitt$*i
4fl?I*U 

p,as 

tipi,rPtd wtt ffi ffirft*5 by yCU 

'r*tf*' and 4f wfth tMDt COØiPWM Plot 

pq I*I f.& WI
5h1 g,sakln Ltd., 

end ai.e wftl Wi Dai " 
- ding 

7qt 24-1 Whe?YTr the round j,,ud 
O4n the eae Trvck ?*tmb,r, has irtd the said 

by .- r r ffirve csipflt has been, .uniuL has 

4n n*siber. date and the nms of the CO 

boe mentioned aqat nit the paid entry and Wr' beefl 

ii'ivlce gp fr,j,i4 1npicE not f0un 

rtttei against the id entry. AU thesE entrieS 

th the details of fnicE ,aiad and 
jpoiCE flOt IU 

bre* tncoportad th t,gxurs TR2. Kindly 90 

through the paid Annurt DR-2 and cofllPa!S the fl1 

wWi the d*tafl. of fnwfc*s issd by your three g!OUP 

OfluiI and confirm the ,ntri 

A ' 1 haVe gone through all the 16 entries afAr nexure-7R.-2 

also with the details of invois issued by our three group 

oones VQJl(2bZ with DCiCEI as submitted by us in Compact 
dzc I 291 that in two .ses, no invoices were found from any 
of OUX thTe gtOti.p ccmpwues for the goods loaded in the truck 
rrnr mentioned against the said enEld and therefore mo 

tnto 1vd' has been mentioned again;t these two entries 
i A exure 7'R-2. 

15 in rity of the cases, th. details of 
trucks aippUad by the above transporters tallied wit t e 
ül Iwsed by you or from your group companies then 

why in some of the eaies no corresponding InvoIce was 
fa4 ja.u.d either from you or from two group 
comptvtes containing the details of said trucks. Please 
wandns and s 

A. 25. 1 agree thai in these two entries where Invoice 
jf metmort no itwoice was found 

tssued by p si Corpo-ai1on or by our two other group 
wtie$. Howee,, I Will have to check from Our reds at 

Bhatagor why no invoke was issued and also whether the 
janj the goods from our Plot or 

not. 

(j flflfl4 &r (OMI), hl4flg 
control aver the ng Issues daily permit 

to the 
1tratio with R7'O other 

tha also na1ntrffi ga entry 
gt of ship breaking yj 

j cont 

ra at 
date details regarding p*nn flU7pr ns the 

lc ejg the yard their tint, of ., w7*d to the 
breaking yord and titeir tint. f rynth, ship 

ld obtain SOflhi of auch rw 

GM Tha permit 'wlflb,r*, whsr., pet, 
register has bean 'n*ered in tton,d In the 

'exu,', ?R.2 

vageiiorLö 



2 

agoffiat the cor.$pondF ruk iiher and r 
dat. The entries ftrr. oonf.rm; t' trucks, 
numbers are msntton t• 

the Ship BreaM; ?r4rd an Left after Eoadn he 
goods The details of t7t any t.oks auppled to 
company by above tr prter, figures in the Gt 
Registers. Please go thrugh the permit nuare 
mentioned In the Annexur- TR-2 an ccrnflrm thhether the 
goods loaded in Truok ftr which no correapond 
taitc. was fOund, had Tøoded the; goods from your P 
No.140. 

A. 16. 1 hcwe seen the GMB permits number mentioned aga;'s 
many Thicks numbers in Annexure TR-2. I confirm that oem 
numbers are also written against those 7cks numbers he 
whose corresponding invoice was not found. It is correct hot 

pel7nit number has been mentioned against one truck number 
where liwoice was not found and in another case where bnhe 

was said to be sent by M/s Bhumi Transport, no permit nurrber 
has been mentioned. 

Q17 Do you agree that wherever no invoice issued' hs 
been mentioned againSt the truck numbers as showr n 
Annexure TR.2, you have not issued any invoice and the 

goods have been removed by you without payment of duty 

by you 

4.17 1 stat. that for each and every consignment, our 
company Issues the Central Excise invoices. However, why 
no corresponding invoices are available for these two 
entries mentioned ii Annexure TR2, I am uncbe . 

explain It as the matter ds more t$uvt lwo years old. 

6.2 The Statements of brokers, namely, Shri Sharad Modi on 23.8.2011. 

Tony Bhatiya on 23.8.2011, Shri Satish Gupta on 24.8.2011, Shri Pavan Ara.o: 

24.8.2011, Shri Dhiraj (Kittu) I. Bhatia on 25.8.2011, Shr MertaaI 

Shabhushiinghji @ Paras Jam and Shri Dharrnendra H. Sanghvi on 25.08.211 

recorded under Section 14 of the Act who were involved in the unaccc:1:ec 

clearances of the excisable goods of Appellant No. I wherein they have açrehe 

their respective statements recorded under Section 14 of the Act 

6.3 The statements of transporters, namely, Mis. R. K. Transpor Ccn:a: 

7.4.2011; M/S. Bhumi Transport on 4.10.2010, 6.4.2010, 15.6.2011 

Bikaner Punjab Haryana Roadlines on 6.4.2011, 15.6.2011 etc. were eccrtab: 

Section 14 of the Act and these statements revealed that Appellan: 

involved in clearances of unaccounted and non duty paid excisable goods 

transporters did not have their own trucks and they supplied trucks to ;:eIart 
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No, I on commission basis; that they noted down truck number, plot number of 

ship breaker, in their Booking / Trip / Day Registers along with the corresponding 

invoices, however, where no invoice was issued, nothing was mentioned in their 

registers. I find that the records recovered from transporters have been decoded, 

explained and corroborated in very elaborate manner by incorporating scanned 

images of documents/records from Page No. 4 to Page No. 52 of the Show Cause 

Notice. The investigation also gathered details from the register maintained at the 

gate by the officials of Gujarat Maritime Board and the lower adjudicating authority 

has recorded at Para 6.2 as under 

. 7.1 The investigation conducted with transporters and from the 

statements recorded of different transport operators revealed that 

whenever the entries were made in the registers of transport operators, 

the goods were certainly loaded from the shio breaking plot. The details 

are entered in the trio/booking register maintained by the transporters 

and trucks provided by them to the Shi, breaking units, scrap having 

weight from 24 MT to 28 MT were transported. The booking of truck and 

its entry in Alang shio breaking yard was further confirmed by the 
registers maintained by the GMB. Shri Jaysukhlal Mavjibhai Shah 
proprietor of M Is Paras gave statement before DGcEI, he was 
confronted With the entries found in the registers of the transporters 

where no corresponding invoices were found to-be issued by them or by 

their group of companies but he could not tender any tenable explanation 

and in turn stated that trucks were not loaded from units and such entries 

were cancelled. ShriJaysukhlal Ma vjibhai stated in his statement that the 

truck bookings were cancelled in few cases however, his reply regarding 

cancellation of trucks did not stand any firm ground and answers given 

during the recording of the statement were not sati'sfactoiy. 

3.7.2 As per the prevailing practice for transport of scrap from Alang, 

the drivers pay entry fees to GMB and bring their' trucks inside shio 

recycling yard only when they are sure of getting full truck load and 

agreed freight charges. Further from the statement of the transporters 

it is clear and undisputed fact that the indents for trucks were always 

placed after the sale deal was finall?ed so as to avoid any kind of 

unnecessary charged to be paid to the truck owners. Further, I find that 

there is no scope of any other truck to get the goods for loading directly 

in the event of cancellation by some shio breakers. Therefore, I find that 

once the deal is finalized between buyer and seller, then only the 

transporter operators are contacted and truck is booked for transport of 

goods from the intended shio recycling yard. The facts is further 

supported by the ently made in the GMB register and fees paid by the 

truck driver for entering in the shii recycling yard, Alang. The statements 

of transport operators are supported by the entries in the GMB registers 
and further corroborated by non satisfactory reply given by Shri 

Jaysukhklal Mavjibhai Shah in this regard. Further, Shri Jaysukhkla/ 
Mavjibhai Shah was not able to given any satisfactory proof regarding 

cancellation of trucks and deals with the buyers regarding entries that 
have not been correlated with the entries of GMB and entries in the 
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register of transport 40er5t015. 7us. T the annexure prcooreo on the 
basis of registers of transpa' regz1; of GMB arid has/s of 
average load carried by th.. tk f oremises of l/s Pares I 
that excisable goods as 'd out 7flfxr6 TC? L. tafred from 

shIo breaking yard was removed dttheii without issuance ofprc:er 

central Excise invoice and .rñtho t pa; eritafproper Centre! &;Lse 

37.3 It is note-worthy tv mention that the Trio/Baok!ng Registers are 
maintained by the transpoirs in their aroZ'7aiy course of bus/ness ar;d 

Truck Number and Name of the 5roke ri7entioned in the Tho Reg/ster 

are also tallied with the otai of the invoices issued by the ShiO 

Breakers. Thus, authenticity 21 Tho / &kfng Registers maintained by 

them cannot be ruled out in view-of its corroboration with the re'vra of 

GMB. I, therefore, find that in respect of those entries contained L'? 

Th/Booking Registers pertaining to lvi/s Peis where no corresponc/rig 

in voices are issued; goods have been c/eared dandestfrjej,v without 

payment of central Excise duty by H/s Pares. AccordIngly, allegation in 

the Show Cause Notice that 14/s Pars has c/eared the ship-breakg 

goods is proved. I, therefore, find that in respect of those entries 

contained in Th;o/Booking Registers pertaIrilng to M/. Pares where no 

corresponding in voices are issued, gooac have been c/eared clandestinef,v 
Without payment of Central Excise duty by H/s Pares. Therefore> from 

the outcome of the investigation with transporter and evidences obtained 

from GMB, I find that H/s. Pares has evaded central Excise Duty by 

clandestine removal of excisable goods. 

3.8 The DGCEI also conducted inquiry with Angadias, Transporters:, 

Brokers, GMB authorities, research agencies with regard to valuation of 
scrap and Noticee No. 1 etc. to unearth the illicit activities of clandestine 

removal of goods, supply of phony invoices, diversion of goods and 

undervaluation of goods, The perusal of statements ofAngac7a revealed 

that they were engaged in transfer of cash amount pertaining to Shio 

breaking unit and its related units. They have accepted that they were 

used to transfer amounts on behalf of ship breaking units, rolling rn/Li 

units, furnace units, dealers, traders and brokers. The Tri /Bookfr7g 

registers, maintained by the transporters mentions about deployment of 

vehicles for loading at various sh;o -breaking units. The register 

maintained by GMB atAlang is containing details of arrival of vehIdes at 

the respective plot as per the entries available in Thv/Booking Registers 

maintained by the Transporters and thereby supporting the entries 

maintained by transporters." 

6.4 Appellant No. 1 has contended that the lower adjudicating authority has not 

allowed cross-examination of the transporters .and therefore, the prindpies of 

natural justice have been violated. In this regard, I find that the iower adjudicating 

authority has held as under 

"3.11..! I further find that there is no provision in the Centrai' Excise 

Law for seeking cross-examination. Hon 'Ole Madras High Court in the 

case of K Ba/an v/s Govt. of In die reported in 1982 

ELT(010)386,Madras, had held that r,ht to cross examination Is riot 
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necessarily a part of reasonaole opportuniLy' and depends upon the 

facts and drcumstances Of each case. It largely depends upon the 

adjudicating authority, who is not guided by the rules of evidence as 

such who most offer such opportunity to the party concerned as would 

assure him proper opportunity to defend himself The case of K Ba/an 

V/s Govt of India reported in .1982 EL T(010)386 was distinguished by 

Hon 'ble Tribunal Ahmedabad in ARYA FIBRES PVT. LTD. Versus 

COMMISSIONER OF C. &, AHI'IEDABAD-II reported at 2014 (311) 

EL. T. 529 (Tri - Ahmd.) wherein it was held as under:- 

"33. In KBalan s case (supra,), the Hon 'ble Madras Hi'h Cou,t states 

that the necessity of cross examination depends upon the facts and 

circumstances of each case. The Adjudicating Authority has to give an 

opportunity to the party concerned as would assure him proper 

opportunity to defend himself Opportunity of cross examination is 

given wherever it is relevant, justified and genuine and is not for 

protracting the proceedings. The decision in GTC Industries case 

(supra) is again to the effect that cross examination cannot be granted 
as a matter of routine and is to depend upon the facts of each case. 

This Thbunal decisions, cited In the latter of 10-10-2008 are also to 

similar effect - that cross examination is not always a mandatory 

procedure to be adopted in all cases, The request should not be 

dismissed arbitrarily or without exercising its discretion in the facts of 

each case. The Adjudicating Authority may refuse cross examination 
for justifiable reasons... " 

3.11.2 Similarly, in the ca~è otAkankthaom Ply-N-Wood Pvt Ltd vs. 

Comm, of Cus. & C. Ex., Aurangabd reported at 2004 (177) EL T 1150 

(Tn. Mumbai), Hon 'b1e Tribunal, in their order, in para 6, has held as 

under: 

"6  Their contentions that principles of natural justice 

are violated inasmuch as cross-examination of persons, whose 
statements are relied upon, has to be we,hed In the /iht of the facts 

that all the statements relied upon were placed before them. They had 

all the opportunity to demolish these statements during the 

proceedings. Cross-examination cannot be daimed as a matter of r,'ht 
in departmental proceedings, 

3.11.3 Further, the Hon'ble Thbunal, in the case of MIs.  Beauty 
Dyers v. CCE, Chennal reported in 2001 (136) EL T 339 (Tn. -Chennai) 

has observed that Non-a vailablilty of witnesses for cross- examination 

not a fatal flaw when the findings are based on document about which 

there is no credible explanation and nothing on record to show 

statements not voluntary or effectively retracted within dose proximity 

of the time these were detained. 

3.11.4 In view of above facts; I find that request for cross-

examination Noticees does not merit consideration and hence cannot 
be acceded to." 

[Emphasis supplied] 
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6.4.1 I find that the request fc ossexn oJun of transporters v;es nzce 

letter dated 30.6.2017, scannec co' of wrh reproduced as under : 

OFFICE: 13. SBS Colony )(atanala. 

BIIAVNAGAR -384002. Ph.: 3001530 

VORKS : Plot No. 140. Sostya Ship Beakng 'd 

SOStYA- - (02842) 235440. 

To. 
The Joint CommiSson, 

Central ExciSe Bhavnagar 

Sub: Request for 
croSS eX

t1oTl in the matter of Sho 

No. DOCE
3o313i20l2. dated 31/12/2012. 

Ref.: Your letter . No. v/lSO8dj0CQ 

15/06/2017  

tu thiS regard we would like to examine the f
0110W1flg witnesses We co

the 

truthfUt1SS 

of the statements of the :ranspotters. Therefore, it is request :c o' the 

cross

of the foi1O'f witnesseS on whose statementS, the depa'

as 

rely and issued the above said sho' cause 
nOtiCC to us 

. Shri Vaibh Sharma, ProprietOr of M/s. 5jnar Pitn0 riyana 

Varte), Tat. & Dist.
° ' 

2. Shri
emat

Gohil, OCkB Clerk of 
MIs Bhutni TranSP- 

laflg 

Theref0
it is 

quested to 
3rr

.flge the preSe0 0the above perSOiS and a1'o 

OTOSS them. 

yours faithf10oration 

For ?ara Stee 

• 

6.4.2 I find that Appellant No. 2 (i.e. authorized person of Shri :hupathb I. 

Shah), Appellant No. 3 and Appellant No. 4 who tendered ther e.te 

statements under Section 14 of the Act during the investigation have admed 

being confronted with the incriminating Diaries/Notebooks etc.) that the 

showing transactions and not tallying with their statutory records are r&ateci to te 

goods cleared in clandestine manner without payment of CE duty. records 

recovered from Gujarat Maritime Board, capturing movement of trucks, eso 

corroborate the details of transactions for which no CE duty was paid. fhc that 

Appellant No. 1 is trying to blow hot and cold together, inasmuch as on one hand 
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they are admitting that they have cleared the impugned goods clandestinely and on 

the other hand they are contesting duty evasion without any evidence in their favour 

and merely on technical grounds. Therefore, I find that findings of the lower 

adjudicating authority are appropriate in this regard and cross — examination do 

not have any bearing on the outcome of the case, especially when there are 

overwhelming documentary and oral evidences against Appellant No. 1. I would like 

to rely upon judgment of the Hon'ble Madras High Court in the case of M/s. Lawn 

Texte Mills Pvt. L. reported as 2018-TIOL-1924-Honble CESTAT-MAD-CX wherein 

it has been held as under: 

3O. The above facts will clearly show that the allegation is one of 

clandestine removal. It may be true that the burden of proving such an 

allegation is on the Department. However, dandestine removal with an 

intention to evade payment of duty Is always done in a secrete manner 

and not as an open transaction for the Department to immediately detect 

the same. Therefore, in case of dandestine removal, where secrecies 

involved, there may be cases where direct documentary evidence will not 

be available. However, based on the seized records, if the Department is 

able to prima fade establish the case of dandestine removal and the 

assessee is not able to give any plausible explanation for the same, then 

the allegation of dandestine removal has to be held to be proved. In other 

words, the standard and degree of prooi which is required in such cases, 
may not be the same, as in other cases where there is no allegation of 

dandestine removaL" 

[Emphasis supplied] 

6,5 In the instant case the incriminating private records seized during 

investigation have been duly corroborated by Appellant No. 2 (represented by his 

Authorised Person-cum-brother Shri Bhupatbhai M. Shah), Appellant No. 3, Appellant 

No. 4 brokers, transporters, Angadia, records of Gujarat Maritime Board. I, therefore, 

uphold demand of Central Excise duty of Rs. 5 1,503/- as detailed in Annexure — TR.3 

of the Show Cause Notice. 

6.6 I find demand of CE duty of Rs. 10,35,596/- (Annexure — VP -ito the Show 

Cause Notice) has been arrived at on the basis of 2 entries found in Diary marked 

A/4 resumed from Shri Vinod Patel (i.e. Appellant No.3) and Shri Kishore Patel (i.e. 

AppeUant No. 4). The details contained in the said Diary mentions amongst other 

det&is, date of clearances, quantity, rate, address of plot number of Appellant No. 1 

as Plot No. "140" etc. from where the said transactions of clandestine removal were 

recorded. Authenticity and veracity of the diaries and private records have been 

mpiy established and corroborated in the instance case vide statements of Appellant 
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No. 3 dated 19.04.2010, dated 2%0i0, detd 20.12.2010,, deteo 3.i.20t 

Appellant No. 4 dated 20.4.2010, ot- d 17. 2.Jt.0 nd dated 1.12.2010 and 

to Question Nos. 18 to Questic No. 23 Statement f 

(represented by his Authorised or urn-brother Shri 3hupatbh 

27.11.2012 also lend credence to the authentcNy of the unaccounted trans:d:ns 

in this regard. The inescapable ference that can be drawn from the transacd::s 

recorded in the recovered Diary marKed as Ser No. A/I is that the diary 

and not imaginary or rough detaik as has been attempted to be made Cu: 

Appellants and therefore, importance of private diaries and confessiona: statemc:ts 

recorded in connection with thece diaries cannot be whittied cown 

submissions of the Appellant No. 1. The lower adjudicating authorftv devered 

findings on the basis of appreciation of the relevant pages of diary marked as sefa 

No. A/i containing details of clandestine removal at Para 9.1.1 to Pare 9.3.1.1 

Show Cause Notice. Statements of Appellant No. 3, broker have also beer. 

on 19.4.2010 and 20.4.2010 wherein nodus oprandi and decodinq of be 

Diaries has been explained at length. 

6.6.1 In view of above evidences and statements of Appeant No. 2 

(represented by his Authorised Person-cum-brother Shri Bhupatbha NI. 

Appellant No. 3 and Appellant No. 4 1 find that demand of CE du 

10,35,596/- in respect of 3 entries has been correctly confirmed by the 

adjudicating authority as detailed in Annexure — VP -1 to the Show Cause Notca. 

6.7 To sum up CE duty demand of Rs. 10,87,099/- on account of canastne 

removals vide Annexure TR-3 and Annexure VP-i, I find that the statemc:ts 

recorded during course of investigation are substantial piece of evdenccs 

corroborated which have not been retracted at any stage by the statement makers 

and therefore, as per the settled legal position sanctity of the same carrot 

undermined by bald arguments only. Ifurther find that the authenticity of the records 

seized from the premises of Appelant No. 1 and other premises have beer du 

corroborated and tallied with the records of Appellant No. 1 and C duty on the 

clandestine clearances of the goods non accounted for in the record of Appeart Nc. 

1 have been raised. The Hon'ble CESTAT in the case of Lawn Textte 

reported as 2018-TIOL-1924-HC-MAD-CX has held as under :- 

"30. The above facts will clearly show that the allegation is one of 
clandestine removal. It may be true that the burden of pro v/na such an 
allegation is on the Department. However, clandestine removal with an 
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intention to evade payment of duty is always done in a secrete manner 

and not as an open transaction for the Department to immediately detect 
the same. Therefore, in case of dandestine removal, where secrecies 

involved, there may be cases where direct documentaiy evidence will not 

be available. Ho we ver based on the seized records, if the Department is 

able to prima fade establish the case of dandestine removal and the 

assessee is not able to give any plausible explanation for the same, then 

the allegation of dandestine removal has to be held to be proved. In 
other words, the standard and degree ofproof, which is required in such 

cases, may not be the same, as in other cases where there is no 

allegation of clandestine removal.  

31. As noticed above, the assessee has not denied any of the allegations, 

which were put forth except for simple and flimsy retraction. If the 

assessee had sufficient records to establish their innocence, nothing 

pre vented the Managing Director to say so while making the retraction. 

There was no attempt made by the assessee to state their case by 

corn/na forward to give a statement and produdng records. The 

allegation of parallel invoicing has not been disproved in the manner 

known to law. Thus, we find that the Adjudicating Authority, the 

Appellate Authority as well as the Tribunal concurred on facts and each 

of them has given independent reasons for their conclusion. 

32. Thus, in the absence of any petversity in the finding, the Court cannot 

interfere with the factual finding recorded by the authorities as well as 

tne Tribunal, as the scope of the appeal before this Court under Section 

35G of the Central Excise Act is to decide of a substantial question of/aw. 

We find there is no question of law, much less a substantial question of 

law arising for consideration in the instant case. Thus, the appeal filed by 

the assessee is dismissed." 

[Emphasis supplied] 

6.8 AppeUant No. 1 has argued that demand of duty cannot be confirmed on the 

basis of private records and third party statements without support of other 

evidence like production, statement of buyers', transportation, etc. In this regard, 

I find that both the key persons of Appellant No. 1, transporter, brokers, Angadias, 

Accountants, Director, writer of private Diaries / Notebooks etc. have categorically 

admitted and identified the entries in the private incriminating records. Further, 

brokers and transporters have admitted to have sold I transported goods belonging 

to Appellant No. I without CE invoices and without payment of duty. I also find 

that the demand has been computed on the basis of Annexures prepared during 

investigation based on private incriminating records recovered during searches 

carried out at the premises of Appellant No. 1 and same have also been tallied with 

the statutory record of Appellant No. 1 and all vital links involved in the case have 

corroborated the evidences gathered during investigation and therefore, demand 
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cannot be said to confirmed wfth. cncr fnce and third party stateme. 

6.9 It is fact that no staterner teen retmted and hence, the statenents have 

sufficient evidentiary value. I find tt a e' nces in the case are v:ai ar 

evidences and are sufficiently provnq the case. ainst the appeUants. this reav:. i 

rely upon the decision of the n CESTAT in the case of Orn Frakash 

reported as 2017 (346) ELT 125 (Th-De) wherer; t has been held as under: 

"5. I note that in both die prr?ceecngs almost identical set of facts 

were involved The allegation was that based on evidences ccted 

from the suppilers'side, unaccounted recè4t and fuither maruf.acture 

of dutiable items by the apse/lent ws sought to be sutsared 

Admittedly, the case is not only based cii the màter,ai evidchce 

collected from the supplier's end and a/so as corroborated by the 

responsible persons of the suppller's end The rece4ot and use af die 
such unaccounted raw mateviais for further manufacture has apparendy 

been admitted by the appellants and due cfutysho,'t paid has aiso been 

discharged during the course ofIn vest1qat10n itself The appellants great 

emphasis on non-availabiZ'ly of die further corroboration by way of 

details of transport, money rceiot, et L7 the present case. die 

evidences collected from the supplier's site is categorical and cannot be 

disputed. The ørivate records of the süppllers have been corroborated 

and admitted for the correctness of their contents by the persons who 

were in-charge of the supplier's units. When such evidence was brought 

before the partner of the appellant's unit, he categorically adriitdec/ 

unaccounted clearance of dütiáble items. Howe frer, he did not name 

the buyers to whom such products were sold. In such situation, It Is 

strange that the appellant has taken a v/ca that the department has ;70i. 

established the details of buyers and transport of the finished aoabe to 

such buyers. It is seen that the records maintained by the supc/Iers  

which were affirmed by the versons in-charge cannot be brushed aside, 

It is not the case of the appellant that the suppilers maintained such 

records only to falsely implicate the appellant.  In fact, the soplyof 

unaccounted raw materials has been corroborated by the partner of the 

appellant's firm. In such situatIon, ft is not tenable for the appe/Isnt to, 

now in the appeal stage, raise the point by requirement of cross-

examination, etc. Admittedly, none of the private records or the 

statements given have been retracted or later contested for their 

authenticity. In the appeal before the Thbunal, the appellant 15 makiia 

a belated assertion that the statement by the partner of the apøe//ant-

flim is not voluntary. Various case laws relled upon by the appellants 

are not of any support in the present case. In the cases Involving 

unaccounted manufacture, the evidence of each case are to be 

appreciated for conclusion. As noted already, the third party's records 

at the supplier's side as affirmed by the person in-charge and further 

corroborated by the appellant cannot be discounted only on the around 

of further evidences like transportation and rece49t of money has not 

been Droved. In a clandestine manufacture and clearance, each stage 

of operatioh cannot be established with predsion. On careñ.I 
consideration of the grounds ofappeal and the findings in the impugned 
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order, I find no reason to inteifere with the findings recorded by the 

lower authority. Accordingly, the appeals are dismissed" 
[Emphasis supplied] 

6.10 It is settled law that in cases of clandestine removal, the Department is not 

required to prove duty evasion with mathematical precision. My this view is duly 

supported by judgments of the Hon'ble Supreme Court in the cases of Shri Shah 

Gumanmal reported as 1983 (13) ELT 1631 (SC) &Aaflot Textiles (I) P. Ltd. reported 

as 2009 (235) ELT 587 (SC). 

6.11 The statements, if not retracted, are legal and valid in the eyes of law and 

have to be considered as corroborative evidences as held in the cases of Naresh 

J. Sukhawani reported as 1996 (83) ELT 258 (SC) and Rakesh Kumar Garg reported 

as 2016 (331) ELT 321 HC-Delhi. I find that Statements admitting clearances of 

goods without payment of Central Excise duty and without issuing invoices are 

inculpatory and specific and not retracted and hence, admissible as held in the case 

of M/s. Hi Tech Abrasives Ltd. reported as 2017 (346) ELT 606 (Tri.-Del.) 

"14, On careful consideration of the facts and drcumstances as outlined 

above, I ffrid that the statement of Director is the basis for the demand. The 

statement is inculpatoiy and is specific. The Director dearly admitted that 

the documents/private records recovered by the officers contained details 

ofprocurement of raw materials as well as dearance of finished goods with 

and without payment of duty. This fact is further strengthened by the 

obseivation that many entries in the private documents are covered by the 

invoices issued by the assessee on which duty stands paid.  The Director has 

dearly admitted the truth of the charts as well as dandestine clearance of 
cioods Co vered by the entries in the private notebooks which are not covered 
by the invoices. Such statement is admissible as evidence as has been held 

by the Apex Court in the case of Systems & Components Pkt Ltd. (supra). 

The activities of dandestine nature is requfred to be proved by sufficient 

positWe evidence. However, the facts presented in each indMdua/ case are 

required to be scrutinL'ed and examined independently. The depaitnient in 

this case has relled uoon the confessional statement of the Director which 

is a/so supported by the mentioned entries in the private records. There is 

no averment that the statement has been taken under duress. 

15. In view of the foregoing, I find that the Commissioner (Appeals) 

has erred in taking the view that there is not enough evidence of dandestine 

removal of goods. Even though the statement of Shri Sanjay Kejriwal, who 

is said to be the author of the private records recovered has not been 

recorded, it stands admitted by Shri Tekriwal, Director about the truth of 

the contents of the private notebooks. Consequently, I find no reason to 
disallow this piece of evidence." 

-- [Emphasis supplied] 
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6.12 I also rely on the decc• li-f the c M/s, Haryana Steei & AUoys Ltd. 

reported s 201.7 (355) ELT 41 (-De) •'ern it has been hed that private 

records seized from the possessOT1 cf appe :t't. employee at the the of search 

showing entries for accounted as well as uccounted goods which haa bean 

explained in detail and disclosed by A of the factory tally with invoices / gate pass 

is trustworthy; that statement of employee running into several pages 

containing detailed knowledge to be. 00ps1den2J reliable. I also rely on the deciscn 

in the case of Mis.  Ramchandra Rexins P. Ltd. reported as 2014 (302) ELT 

(S.C.) wherein similar view has been taken by the Hon'ble Supreme Court. 

6.13 I am of the considered iew that the admitted facts need not be orcvad 

as has been held by the Hon'ble CESTAT in the cases of Alex Industries re orted as 

2008 (230) ELT 0073 (Tri-Mumba end M/s. DMne Solutions reported as 2006 

(206) E.L.T. 1005 (Tn. (Chennai). Hon'ble CESTAT in the case of M/s. Karori E:gg. 

Works reported as 2004 (166) E.L.T. 373 (Tn. Del.) has CISC hed that 

Admission/Confession is a substant piece of evidence, which can ce used age 

the maker. Therefore, the Appbent's reiance on various case laws are not 

applicable in light of the positive evidences available in this case as discussed above 

and in the impugned order. Hon'bie CESTAT in the case of M/s. N R Sponge P Ltd 

reported as 2015 (328) ELT 453 (Tn-Del) has also held that when preponderance 

of probability was against the AppeUant, pleading of no statements recorded f:-crn 

buyers, no excess electricity consumption found, no raw material purchase found 

unaccounted and no input-output ratio prescribed by law is of no use. 

6.14 In view of above, I find that the contentions raised by the appellant 

are of no help to them and the Department has adduced sufficient orai anc: 

documentary corroborative evidences to demonstrate that the Appellants were 

engaged in clandestine removal of the goods. I, therefore, find that the confirmation 

of demand of Rs. 51,503/- and Rs. 10,35,596/- (total Rs. 10,87,099/-) by the bwer 

adjudicating authority is correct, legal and proper. 

6.15 It is natural consequence that the confirmed demand of 10,87,099/- is 

required to be paid along with interest at applicable rate under Section 1IM of the 

Act. I, therefore, uphold order of recovery of interest under the impugned order. 
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6.16 I find that this is a case of clandestine clearances of the goods which has 

been established. The ingredient for invoking extended period of demand and 

imposing penalty under proviso to Section 11AC of the Act are also available in the 

case as held by the Hon'ble CESTAT in the case of Sun Microsystems India P. Ltd. 

reported as 2016 (339) E.L.T. 475 (Tn. - Bang.) and hence, the impugned order has 

correctly imposed equal penalty of Rs. 26,41,872/- under Section 11AC(1) of the 

Act on Appellant No. 1. The lower adjudicating authority has also correctly granted 

option of reduced penalty of 25 % on the conditions, as per Section 11AC of the Act 

to Appellant No. 1. 

7. Regarding confirmation of demand of duty of Rs. 19,01,747/- (Annexure - 

UV-i to the SCN) on the ground of under-valuation, Appellant No. 1 submitted that 

the said charge has been confirmed on the basis of the rates obtained by them from 

various market research agencies which were higher than rates declared by 

Appellant No. 1 in its Central Excise invoices; that as per Section 4 of the Act, price 

prevailing at the time and place of removal is relevant for the purpose of assessment 

of duty and the transaction value charged by Appellant to different customers for 

assessment purpose must be accepted; that the demand raised by the department 

by rejecting the transaction value on the basis of rates obtained from market 

research agencies is liable to be set aside. 

7.1 The lower adjudicating authority has confirmed the charge of under-valuation 

inter alia, giving findings as under :- 

3. 15 The Show Cause Notice alleged evasion of Central Excise duty 

by way of under- valuation of the goods obtained out of breaking up 

of ships. It is not in dispute that various Research Agencies circulate 

the price considering all the factors of demand and supply and there 

is no reason that prices circulated by such agencies are unrealistic one. 
It is in this backdrop that even Ship Breakers/ Brokers/Buyers also 

subscribe to such market research agencIes to have an idea of 

prevailing prices so as to enable them to sell their goods at maximum 

rate. It is also not in dispute that the re-rollable plates ranging from 

si~e 8mm (4 An,) to 25m (14An/) are emerged out of breaking up of 

sh,,os and the majority of re-rollable plates emerged of breaking of 
ships are of 12 mm sie. .Tn order to substantiate this allegations the 

DGCEI conducted inquiy with various marketing research agencies 

including MIs Major & Minor with. reference to pricing data of various 

which revealed that day to day price of 12mm sIze of plates is almost 
equivalent to the average price of all size within the ranae of 8mm to 

mrn.  
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3.16 On comparison of Ll p -ice he,.sed in the invokes of/ 
Paras v/s-a-v/s of the prices cl''ated by iWs Major & Minor, it wss 
a/so revealed that in many c• the t O7 value declred by ,the 
M/s Paras were far less ten ba actual prevailing in the n'erket 
during the respective period , Y7e sh,c-tkers have, by not dec -in  
the actual size / thickness of MS Plates c/eared by them, underued 

MS Re-rollable Plates so as to enable them to dec/are only oart of the 

value of such goods in die /n'oices and collect the differential value. 

over and above the deciard ivoice /uç  by way of unaccounted 
cash amounts.  

3.17 I, therefore, find the  substance  47  the allegation of v?der- 

valuation in the present show cause notice particularly when diaries 

sei'ed from Shri Sharat Man/iarbhái Sheth a/ready coatafniriq detalls 

of cash transactions with various Brokers ,'Shroffs /Angad.'as. Had the 

aforesaid allegation of under-valuation been not correct, there would 
not have been involvement of h-ansfer of huge amount of cash wtich 

includes part of the undervalued cost of ship break/na materiaLs 

3.18 In view of the above, I agree wIth the contention of the DGCEI 

that minor variation in price is obvious considering various factors like 

payment terms, Quantity & Quality of the ocds, relation with buyers, 

demand and supply situation, therefore, 2% difference in price is 

considerable one. As stated above, Brokers / Sho Breakers / Buyers 

take the reference of the price quoted by market research agencies 

like /4/s. Major and Minor. . therefore, find and hold that there Is no 
reason to doubt that price quoted by fills. Major and Minor is' actual 

one variation of '+/- 2%) i e. rates of Platesand Scrap 2% lesser than 

the rate of MIs. Major and Minor is considerable. i,, therefore, ñ'v 

agree with the view adopted by DGcEI that duty short paid on account 

of variation of price more than 2% is on account of undervaluedon of 
the goods and rightly recoverable from /4/s Paras. Further, I aiso find 

that a large number shio breaking units, dealers from Aiang and 

brokers were member of fvi/s Steel rates and were receiving dy to 

day updated on the daily price rates of shio breaking mater/ak 

thorough SMS alerts and emalls. It is also revealed that H/s Stee/rates 

were adopting the most scientific and appropriate analysis of the data 

gathered by them. The 5hio breakers were fully aware of the rates of 

the scrap generated form shio breaking and intentionally L'ndervalueo 

the goods with intent to evade payment of Central Excise duty. Further 
inquiry was conducted with Joint Plant Committee, Kolkatta and I find 
that in India, Joint Plant committee is the only institution which Is 
empowered by the Ministry of Steel for the purpose of form u'tin 
gil/defines for production, allocation, pricing and distribution of iron & 
steel materials in the country as well as to function as the official 
facilitator of the industry. JPC was constituted/n 1964 by the Government 
of India under the powers conferred by clause 17 of The Iran & Steel 
Control Order, 1956. JPC cons/st of members and representatives from 
the Ministry ofSteel, steelAuthority of India Ltd., Tate Steel Ltd., Rastriya 
Ispat Ni'am Ltd., etc. With its authority and vast experience, JPC has 
maintained a comprehensive database which is considered to be the most 
auth tic and reliablE information on: Indian steel industry. This database 
includes capacity, product/on and stock of all the major steel producers 
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of the countly, domestic market price of/ron & steel, FOB and CIF prices 

and landed cost of steel products, export-import data on fran & steel 

products, production and prices reseives for select materials for steel 

making, state-wise and categoly-wise details of dispatches of/ron & steel, 

etc. Apart from the regular use by researchers, academidans, 

marketing/business strategies of entrepreneurs, finandal analysis by the 

FIs and banks, some of the key uses of the JPC database includes duty 

formulation on customs, exdse, export, formulation of GOP, Industrial 
Production Index, understanding of price trends, defend trade cases, 

formulation of five Year Plans;' economic surveys and union budgets, 

State- wise flow of materials and logistics, etc. In short, the domestic 

price data on fran & steel products maintained by JPC is considered as 

the most authentic data of the type for the steelindustry. Thus M/s Pares 

and has undervalued thefr excisable goods with intent to evade payment 

of Central Excise duty & thus based on the cakulation done by DGCEI I 

find that M/s Pares have evaded Central Excise Duty of Rs. 19,01,747/-" 

[Emphasis suppiled] 

7.2 I find that demand of Rs. 19,01,747/- has been confirmed on the ground 

that the Appellant was fully aware of actual rates of the scrap generated from 

ship breaking and intentionally undervalued the goods with intent to evade 

payment of CE duty. The lower adjudicating authority has affirmed the valuation 

as per rates ascertained from the reputed market research agency. 

7.2.1 I also find that valuation of goods has been arrived at after scientific analysis 

of the data released by Joint Plan Committee, an institution empowered by Ministry 

of Steel, Govt. of India and market research agencies i.e. M/s. Major & Minor and 

M/s. Steelrate. Appellant has not disputed the said analysis, however, contested 

that no excess payment over and above invoiced prices was received by them. I 

find that Shri Bhupatbhai Mavjibhai Shah, Authorised Person — cum — Brother of 

Appellant No. 1 in his statement dated 27.11.2012 has admitted that they did not 

mention the thickness of the plates in the invoices. Relevant Q.28 and its answer 

read as under :- 

"Q:28 Do you mention the thickness of plates on the invoices? If yes, 

since when? 
A. 28 During the earlier period, we did not mention the thickness of the 
plates in the invoices. Since mid of 2010, we have started declaring the 

thickness of the plates in the invoices." 

7.2.2 The contention that transaction value declared in the invoices under 

Section 4 of the Act cannot be rejected does not have force, when Appellant 

No.1 is involved in clandestine clearances and they did not specify the 

grade/quality of the goods in the invoice and diaries seized from Shri Appellant 
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No. 3 (i.e. Vinod Patel) and )L ant No. (Le. Kishore Pate resc 

containing details of cash trarissctons with various Brokers I Transporters: 

Angadias. I, am, therefore of tie ew that opeant faded to esteosri the 

grade and quality of the goods cei:red to stiy:he lower prices SOoptec .YJ 

them and hence I find impugned oinr ega! a3 proper and therefore, uphold 

confirmation of CE duty of Rs. l,C1,747f aicng with interest and eqiai 

penalty under Section 1 IAC of the Act. 

7.3 In view of above, I do not find the impugned order improper and accodTI., 

uphold confirmation of CE duty of Rs. 19,01,747/- along with nterest the-eu:on 

and equivalent penalty under Section 1IAC of the Act. In this regard. I ra 

the case laws as under :- 

(I) ISMT Ltd. 2017(6) GSTL 298 (Th-ML 

'7. Hon 'ble High court of Madras had an occasion to decide the isSues 

whether discharge of duty before issuance of show cause notice shall ;rat 

immunity from penalty under Section 1IAC bf Central Excise Acr 194,!: 
the case of cCE, Madurai V. Metal Powder Co. Ltd., 2014 "3c3) EL. 7. 

('Mad.). It is held. that the Qena/ty is punIshment for an act of dellberede 

deception by an assessee with the intent to evade, duty adopting any of the 

means mentioned in Section 11AC of the Central Excise Act. 1944. The cts 

and circumstances of the case as well as the modus operand followed 7 

the appellants in the present case demonstrate that they had deh Crate 
intention to evade duty without inclusion of debit note amount in the 

assessable value of goods. This could not have been notloed io:-

investigation. Therefore, the appellant does not deserve any considerat,d.T 

of leniency. Accordingly, penalty imposed under Section ilACis con flrrrsd 

(ii) DXN Manufacturing P. L. 2017 (356) E.L.T, 36 (Ail) 

"15. Having found that the in vocation of extended period is justir7ea. 
the provisions of Section J1AC will statutorily require to be invoked arc 

hence penalty equal to the duty or differential duty determined wiY 

necessarily have to be imposed. In arriving at this conclusion, v dnev 

sustenance from the ratio laid down by the Hon'ble Apex Court In the 

landmark judgment of 1)01 v. Dharamendra Textile Processors - 2008 

(231) EL. T 3 ('S.c.) and the subsequent judgment in 1)01 v Rajasthar 

Spinning & Weaving Mills - 2009 (238) E. L. T 3 (S.C.). According, we 

hold that appellants M/s. VXN Herbal Manufacturing cannot escape the 

penalty of Rs. 2,03,04,544/- imposed on them under Section 1 lA C of the 

Central Excise Act, 1944 as ordered by the adjudicating authority. The 

said penalty is therefore upheld." 
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8. 1 find that Rule 26(1) of the Central Excise Rules, 2002 reads as follows 

"Rule 26. Penalty for certain offences. - 

(1) Any person who acquires possession of or is in any way concerned 
in transporting, removing1  depositing, keeping, concealing, selling or 
purchasing, or in any other manner deals with, any excisable goods 
which he knows or has reason to believe are ilable to confiscation under 
the Act or these rules, shall be ilable to a penalty not exceeding the 
duty on such goods or two thousand rupees, whichever is greater. 

F1 

8.1 Appellant No. 2 is proprietor of Appellant No.. 1 and has concerned himself 

in removing and selling the non-duty paid goods, which were liable to confiscation. 

However, as per settled legal position simultaneous penalty on proprietorship 

concern and also on proprietor cannot be imposed as both.are one and same legal 

person and therefore, penalty of Rs. 5 lakhs imposed on Appellant No. 2 has to be 

set aside and is set aside. 

9. Regarding imposition of penalty of Rs. 10,05,433/- on Appellant No. 3 (Shri 

Vinod Patel) and on Appellant No. 4 (Shri Kishore Patel) under Rule 26(1) of the 

CER, I find that Appellant No. 3 has admitted his involvement in duty evasion vide 

his statement dated 19.04.2010 and dated 20.4.2010; that Appellant No. 4 has also 

admitted that he aided and abetted Appellant No. 1 in CE duty evasion and his 

confessional statements dated 20.4.2010, dated 17.9.2010 and dated 1.12.2010 

bear ample testimony to this fact. I, therefore, find that Appellant No. 3 and 

Appellant No. 4 both have concerned themselves in removing and selling the non-

duty paid finished excisable goods, which were liable to confiscation and hence, I 

have no option but to hold that penalty is imposable on both of them under Rule 

26(1) of the CER. However, considering that CE duty evaded by way of clandestine 

clearances is Rs.10,05,433/-, imposition of penalty equal to duty under Rule 26(1) 

of the CER is on the higher side. I, therefore, in the interest of justice reduce 

penalty to Rs. 3 lakhs each on Appellant No. 3 (Shri Vinod Patel) and on Appellant 

No. 4 (Shri Kishore Patel) under Rule 26(1) of the CER. 

11. In view of my above findings, I reject appeals filed by Appellant No. 1 and 

uphold the impugned order for it, however, modify the impugned order for 

Appellant No. 3 & Appellant No. 4 by reducing penalty imposed on each of them to 

Rs. 3 lakhs, in the interest of justice and setting aside penalty imposed on Appellant 

No, 2 under Rule 26(1) of the CER. 
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12. idi iu &qci c1; fT-1T 

12. Appeals filed by the Appehants are dscea off r aove terms. 

 

By R.P.A.D.  

To, 

1. MIs.  Paras Steel Corporation, 

13, SBS Colony, Kalanaa, 

Bhavnagar, Gujarat. 

39 z 

2. Shri Jaysukhlal Mavjibhai Shah, Proprietor of 

M/s. Paras Steel Corporation, 

13, SBS Colony, Kalanala, 

Bhavnagar, Gujarat. 

3. Shri Vinodbhai Amarshibha Patei, 

Plot No. 102, Escon Mega Cfty, 

Opposite Victoria Park I  Plot No, 20, 

Santosh Park Society, Subhashnagar, 

Bhavnagar. 

4. Shri Kishore Amarshigh PateL Proprietor of 

M/s. Shree Krishna Enterprise., 304, Shoppers 

Point, Parimal Chowk, WaghavadI Road, 

Bhavnagar — 364 001. 

Copy to:- 

1) The Chief Commissioner, CGST & Central Excise, Ahrnedabaa Zc;ne medEa 

his kind information. 

2) The Commissioner, CGST & Central Excise, Bhavnagar Comrnissionert•8, Bhai:a;a 

information and necessary action. 

3) The Assistant Commissioner, CGST & Central Excise, DMsicnJI, Bhaaçar. 

Guard File. 
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