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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Raj)ot/Jamnagar/Gandhidham 

aihci & ti1  l ii -icii /Name & Address oftheAppellants & Respondent 

i./1s Eansal Ship Breakers Pvt Ltd, Plot No.25,Ship Recycling Yard, Alang P.O.Manar, Bhavnagar-

364002. 

2.Shni. ThibaI Kapoorchand Bansal (Director of Mis Bansal Ship Breakers Pvt Ltd), Plot No.25,Ship 

Recycling Yard, Alang P.O.Manar, Bhavnagar-364002 

-i -TI r i1 1cii / 
Any nm-ton aggrievec by this Order-in-Appeal may file.an appeal to the appropriate authority in the following way. 

(A) If 
etoo---n 1994 TBTT86 sITir( ff'eo iwri 

to Customs, 9xcise & Service Tax Appellate Tribuna°l under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
an annea les to:- 

(I) . — ltTsdt  41sii     rlm 'lie, 
tTT irii 1/ 

The snsc:2 bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
mattel-s relating to classification and valuation. 

(9) 

mt-'ssa 1(at 9Ttf TIZT i'f1 5TtTT 1IF 3l 4)41! °mO4 tt9Tir it ttir  i'ul4) 
(T)'T uefl 1/ 
To nsa West reelonal bench of Customs, Excise & Service Tax Appellate Tribunal CESTAT) at, 2nd  Floor, Bhaumali Bhawan, 
Asarica Ahnsedaoac-380016 in case or appeals other than as mentioned in para- 1(a) above 

TcTtT at'un s-rci ci4i 11g - -4)4 c'-ii ')'s (3 fin) fi4uc.fl, 2001, irW 6t 3ir5T?ft 

P°T t' :A-3 'r -en t'Ii 41!l! 'RTft I  t9fe ffPT, s54i sc'-n ij fs1,&1Ic 'tr sii 

5,000/- '-e TT al,000/- 3 'i t I t47Ici S)e T 11T, iir flefl tr 

'p 9iI "1l) i1t'e irt eoe gi Ii ii-n 'RTJt IFhI CI't T 

on 1! let 
cfle ati ITh l/ 

The aooeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise 

(Appeai Puss, 2101 and shaf be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 

Rs.1,O1O'/- tohete amount of duty demand/interest/penalty/refund is upto S Lac., S Lac to 50 Lc and above 50 Lac respectively in 

the fcrm of cccssed oank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the 

berth of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of 

stay snaIl be accompanied by a fee of Rs. 500/-. 

(B) ii)-me -eToTirc' caT aplit, 1Pr (l1k41, 1994 t 9TtT 86(1) e 3ttPiPf  llM41I4), 1994, IThPF 9(1) 

 se ST-on 

TO9T s-n e'- lf'e fiu t1Tt, r T,o'fl41 titaiTi. II TT1Wt, C4If 5 

o me c4IfT50 doe talai 50 elOj 1,000/- l, 5,000/- e't)r3rsTT1O,000/- 

POT tTOTnPOOT: P1 scc Rtt] fti:R erraj4IclH, Tir%T 3 , 'u1't'i teiiet 11fiI4t'e I-R 59T 

-mon ee 9J! T1eitd iri't I<I.1T "it'll -nO1If I TirI'te.T Id!n1, 11oei T9T 

-e--.'c''1I)':: / 

The eo:ee undet SOC section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in 

Fcmo 5.115 aspresclribed  under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied bye copy of the order appealed 

against one otwnico shall be certified copy) and should be accompanied by a feesof Ri. 1000/- where the amount of service ax & 

interest demanded penalty levied of Ri. 5 Lakhs or less, Rs:5000/- where the amount of service tax & interest demanded & 

cenaltv evied is tom-a than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amOunt of service tax & interest 

demaraed & penalty levied-is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of 

the bench of nominated Public Sector Bank of the place where the bench of Tribunal.is situated. / Application made for grant of stay 

shaf cc accompanied oya fee of Rs.500/-. 



(C) 

(1) 

(i) i 1994t tiw 86r 4-9i Ill fdA) 9 3ET, T 

irrftir ar tr .' rt eritm  
fl - -r 1 TT P 

The appeal under sub section (2) are (2't We ) P6 1 " Ct 199'. shah be filed ST - a ' c ahe 
Rule 9 (2) & 9(2A) of the Service Tax aisles, 199' aas}iaE us' e:rcmpanied by a copy of order Commjsstcuer .tra Excise 
or Commissioner, Central Excise (Appeals) (onu iist, which shall Ire a certified copy) and cov al tee treer passea ty the 
Commissioner authorizing the Assistant E nn15510'e: cr Depr1i Cor'missionar or Centra Exc:se/ Service 7r; to f.e the 
appeal before the Appellate Tribunal. 

(U) j) 9
, a 'I'T ..l1) per -   9L4 

35   194 j I T1I - - 

s 3 VT'- ( P /o) Tt T q i T - - - - 
ThT9 T 'a 9Tf T SWT i' iRT fl cr I a 'p - 

ei1ia 

(i). tllTtiit 

(ii)  
(iii)  
-Rt TPT T4 (RT' 2 STPT 2P14 5Vt'ST a n fl S . --e 

For an appeal to be filed before the CESTAT, _nde:' Section 3SF of the Central Excise Act, 1944 which is also made applicable to 
Service Tax under Section 83 of the Finance Ar:,:, 1934, en appeal against this order shall lie before the Tribuna cc Payment of 
10% of the duty demanded where duty or duty and penalty arc in dispute, or penalty, where penalty alone s ic dispute. 
provided the amount of pre-deposit payable wood he subject to a ceiling of Rs. 10 Crores, 

Under Central Excise arid Service Tax, Duty-Demanded" shail.irclude: 
i) amount determined undcr-  Section 11 0, 
ii) amount of erroneous Csovat-Credit taken: 
iii) amount payable under Ride 6 of the Canvat Credit Rules 

provided further that the p-ovisions ofth.x S"tirn she'l no anjl to the stay apniicti"c .-'c '-ne_ '--goe'- e , 
appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

dT: 
Revisi,,on applicaftion  to ovemiof India: 

9T t 1'T511'11T .0 l . 1.5 . • , . -.. ,1 -afttl a  1 oo rrr C - 

A revision application lies to the Under Secretary, to the Government of India, Revision Ap.piicatior Unit, Ministry 
Department of Revenue, 4th Floor. Jeevan Deep Buifling, Parliament Street, New Deihi-il000l, uncer Section 35cE 
1944 in respect of the following case, governed by first proviso to sun-section (1) of Section-3eB iid: 

WreaH 'a -oi .,, .,,, - 
ST5T k s  STW ° I -f '-) I '- T i ) T SRWT P a Si i .-'o - T  a ftd 

In case of any loss of goods, where the loss occurs in Iransit from a factory to a warehouse or to another factory or from otto 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a 'actory or it a 
warehouse 

C'.sdLa;asa  ,:, 

In case of rebate of duty of excise on goods exported to any country oi territory outside India of on excisaoie material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

'5 1" 'ot'S IC fiTiT fj,Li, I PTT '5I9&, P1 ST liT -1 'a fFICTiT fTST lIST I / 

In case of goods exported outside India export to Necal or Bhutan, without payment oduty. 

• 
pr0_ •. a- ., .. a-,-,-,e- •• --;•a, 

Credit ot any duty allowed to be utilized towards payment 0! excise duty On ma! products under tile orovisicrus Ot o1s Act or tile 
Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date Ripoicted cc der Sec. 109 of 
the Finance (No.2) Act, 1998. 

(v) ...u'I , rued.oa, ptAq ( lP.eaa$l 7111)1   Op.-,.- 

91 'pI'5 'ec-IIC ae' 1lt1I'1'4*i, J•,ee e'i Cit Co-cr, tc1 Iloilari a'i CI''Ii 9 a- n.- '-- a-n a' a"-  1'11 1" an 

ve application shall be made in duplicate in Form No. EA-8 as sperified under Rule, 9 of Central Excise (Aooeals) Rules, 
2001 within 3 months from the date on which the order sought to be appealed against is communicated'dad shah be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied ny a copy ci TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Read of Account. 

 r?ft 'a -fl r? I . - - - - 

'ilcl'5 'tao 'aos SToi'a lITSI 200/-T'iSSfl1tStlIr 'iILi, e9' S'ari'5 a's" °°9'ia H'-4 a '-uiI ST p 

1000-/rllIST'aILtI - 
The revision application shall be accompanied by a tee of Rs. 200!- where the amount involved in Rupees Ene Lac or less and Rs, 
1000/- where 'the amount involved is more than Rupees One Lac. 

'o4'ai1FlI a- ''-'I a"a 

1 RlIST1f"5°1I '-"j a- I / In case, f 
the order covers various numbers of order- in Original, fee for each 0.1.0. should be palo in toe aforesaid nra nuer, not 
withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Centra. Govt. As the case may 
be, is filled to avoid scriptoria work iT excising Rs. I iach fee of Rs. 100/- for each. 

-'ai'-ii'a's 1975, 3-I S9TI STSI af ISSlI S4IeT So 6.50 lIT -a.'i-i 
c4'5 I ) -i I 'rfthl / 

One copy of application or 0.1.0. as the case may be and the order of the adjudicating authority shall bear a Court fee stamp or 
Rs. 6.50 as prescribed under Schedule-I in terms of tse Court Fee Act,1975, as amended. 

 St lI'3c'SlC '-aIClf1'a,'I 
'p  '5l SfaI'. ttiii S5 i5T'aidl I / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

'i 9 ff1i ST1ISIT t SIW STfST 'p o'5IMP, f2fI17! SlIT i.i rIi SI'5til-i saTST aa a-s-i Ca 
www.cbec.gov.in ,'aS I / . - 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departamental website www.cbec.gov.mn  

9!!- ..............- - . .. - ............ 

.("---',-,.a.', -•, - , ',,, -,-,- , ., ', -.-.''' .,-, ., -' -.s-1, ., '- - ','--. ,-' -',,'.,, 
snttr 119,IWtj 0T s . -gTg, (I PP1, ".'P-'lff RTiT,STSP R .,IIftI i4 "-ie PTII -0 -etOQIL. a' a". 

lIi1 'sail', 's'CCiI',fl '5V'5 ziain '1 "10, "1 I 11"I. a1 1IOiI'1'i•1 e'l's 'ii' ,aI'-lu'1I •1' '.Ip. ,, IV  ",t   
atSlhlSTl (lI 2),1990tslRI 109t St'a'5'C '1' '5 '1  lIst'-i 1,ii 

:cance, 
ia CEA 

SISST ,LlI5TST,ISTlI 
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:: ORDER IN APPEAL::  

M/s. Bansal Ship Breakers P Ltd, Plot No.25, Ship Recycling Yard, Alang 

P.O., Manar, Bhavnagar 364002, (hereinafter referred to as "Appellant No.1) 

and Shri Rubal Kapoorchand Bansal, Director, M/s. Bansal Ship Brakers P Ltd, 

Plot No.25, Alang, Manar, Bhavnagar (hereinafter referred to as "Appellant 

No.2) filed present appeals against Order-in-Original No. BHV-EXCUS-000-JC-

45-2017-18 dated 2.1.2018 (hereinafter referred to as 'the impugned order') 

passed by Joint Commissioner, CGST and Central Excise, Bhavnagar 

(hereinafter referred to as 'the lower adjudicating authority'). 

2. The brief facts of the case are that Directorate General of Central Excise 

Intelligence (hereinafter referred to as DGCEI) issued Show Cause Notice 

F.No. DGCEI/AZU/36-299/12-13 dated 2.11.2012 to Appellant No.1 and 

Appellant No.2 for clandestine clearances of Plates I Waste & Scrap of Iron and 

Steel obtained from Ship Breaking, for undervaluation of goods cleared by them 

and also for passing on fraudulent Cenvat Credit to various customers alleging 

as under : — 

(a) Central Excise duty of Rs.35,85,541/- on clandestinely 

manufactured and clandestinely cleared excisable goods and 

Central Excise duty of Rs.48,45,835/- on account of 

undervaluation of goods should not be demanded from Appellant 

No.1 under Section 11A(1) of the Central Excise Act,1944 

(hereinafter referred to as "the Act") without payment of Central 

Excise duty. 

(b) Interest should not be recovered from Appellant No.1 under 

Section 1 1AA of the Act; 

(c) Penalty should not be imposed upon Appellant No. I under 

Section 1 IAC of the Act read with Rule 25 of the Central Excise 

Rules, 2002 (hereinafter referred to as "the CER"); 

(d) Penalty of Rs.1,97,146/- should not be imposed on Appellant No.1 

under Rule 26 (2) (I) of the CER; 

(e) Penalty should not be imposed upon Appellant No. 2 under Rule 

26 of the CER. 

2.1. The above SCN was adjudicated vide the impugned order confirming 

demand of CE duty of Rs.84,31 ,376/- under Section 1 1A(4) of the Act, interest 

under Section 11AA, penalty of Rs.84,31,3761- upon Appellant No.1 under 

Section 1 lAG of the Act with option to pay 25% penalty, under section 1 1AC, 

imposed penalty of Rs.1,97,146/- under Rule 26(2)(i) of the CER on Appellant 
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No.1; imposed penalty of Rs.8,5OUO/- urc Rule 26(1) of CER and penalty of 

Rs.l,97,1461- under Rule 26 (2) ( of CER o. Appellant No. 2. 

3. Being aggrieved with the mpugneci crde, Appellant No.1 and Appellant 

No. 2 preferred appeals, inter-&e, n the various rounds as under:- 

Appellant No. 1:- 

(I) The impugned order is non-speaking and non-reasoned in as much as 

the adjudicating authority has not at aU dealt with the pleas made in written reply 

by the appellant nor the judgments referred to and relied upon also been 

completely ignored; that the adjudicating authority had not recorded any finding 

on the arguments raised and has cursorily and mechanically dealt with the pleas 

of the appellant; that the adjudicating authority has shown judici indiscipline in 

not abiding by the various judici pronouncements relied upon by the appellant 

in support of their submissions; that appeiint reiterate the pleas made by them 

in their reply to SCN before the ower adiudicating authority. 

(ii) The order has been issued in violation of principal of natural justice in as 

much as they made a request for cross examination of all transporters and an 

accountant of Shri Bharat Sheth, Broker; that no penalty is proposed on all 

transporters in the show cause notice which indicates that statements were 

recorded under threat with negotiation in unfair manner; that they rely upon 

following case laws in support of their claim: 

o M/s. Shalimar Agencies 200(120)ELT 166 (Tn)] 

o M/s. L Chandrasekar [1990(48OELT 289 (tn)] 

o M/s. Takshila Spinners [2001 (131) ELT 568 (Tn-Del) 

o M/s. Shrama Chemicals [2001 (130' ELT 271 (tn- Kolkata)] 

(iii) The charges of clandestine removal are serious charges and cannot be 

established on the basis of some registers of unverified nature; that apart form 

the registers of the transporters there is no other evidence on record to 

establish clandestine activities of the appellant; that appellant refer to 

submissions made at Para 4 in reply to Show Cause Notice with regard to 

demand of Rs.26,17,9921- in Annexure TRI.2 to say that burden of proof lies 

upon the party who contents something; that average of weight per trip of truck 

which could have been loaded for delivery taken is a presumption; that 

quantification of central excise duty confirmed on the basis of Trip./booing 

registers is wrong and not on the basis of evidence; that director of the 
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appellant No.1 Shri Rubal K Bansal in his statement dated 9.10.2012 stated 

that sometimes booking of trucks also got cancelled; it is well-settled principle 

of law that charges of clandestine removal are serious  charges and cannot be 

established based on some diaries of unverified nature and they rely on the 

majority order of the Tribunal in the case of MIs. Tejwal Dyestuff Industries 

reported in 2007 (216)  E.L.T. 310 (Tri.-Ahmd.) which was stand confirmed by 

Hon'ble Gujarat High Court when the appeal filed by Revenue stand rejected as 

reported in 2009 (234)  E.L.T. 242 (Gui); that they refer to the submissions 

made in at para 4 of their reply to show cause notice; that the findings recorded 

at Para-3.7.1 to 3.7.2 of the impugned order are not tenable and no CE duty of 

Rs.26, 17,992/- as shown in Annexure TR 1.2 is payable by them. 

(iv) The diary seized from Shri Bharat Sheth during the search is third party 

evidence; that how can appellant explain or clarify on write up by Shri Bharat 

Sheth; that appellant was not provided the list of deciphered large number of 

encoded entries and names appearing the pocket diaries/ notebooks seized 

from the brokers; that brokers have not admitted the facts that the appellant 

was involved in clandestine removal of any such goods; that there had to be an 

evidence regarding illicit purchase of such goods by the buyers; that appellant 

did not received the amount indicated in private diaries as paid in cash; that 

there is no corroborative evidence of receipt of cash by the appellant; that 

deposition made by different person in their statements are not relevant; none 

of the buyers has confessed the purchase of such goods; that appellant relied 

upon the Hon'ble Supreme Court's decision in the case of Amba Lal reported as 

1983 ELT 1321 (SC) to say that one of proof is on investigation and section 106 

of the Evidence Act does not shift the burden of proof from DGCEI to the 

appellant; that as regards demand on the basis of investigation in respect of 

Shri Vnod Patel & Shri Kishor Patel, they reiterate the grounds at para 6.2 to 

6.5 of the reply submitted before the adjudicating authority. 

(v) They were not indulged in undervaluation of the excisable goods as 

mentioned in Annexure-UV.1 to the SCN; that they reiterated the submissions 

at Para 6.2 to 6.7 of their reply to SCN made before the adjudicating authority; 

that if the quotations of M/s.Major and Mnor and other agencies are to believed 

to be actual, then it should be applied to all invoices issued by the appellant; 

that appellant has sold goods higher than the rate circulated by the market 

research agencies. 
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(vi) The deliverj of duty oad S given at the faotcrt gate to the 

brokers representing the bu 'ec o :he M .::.:r and the payment of the price 

of such MS Scrap is received ftor.tre buire by cheque or RTGS; that there is 

no evidence to show that the pp&lant'di. no. receive the payments of sale of 

goods in respect of which a etor of ping of fraudulent Cenvat credit is 

made; that there is no evidence n record to show that the aopeilant was 

connived with the purchaser through Shri Bherat Sheth by issuing duty paying 

documents only; that they refer th&r submission made vide Fare 7.2 to 7.4 of 

their reply to the SCN made before the adji.dicating authority. 

(iv) The penalty imposed under Section 1 IAC of the Act is illegal in as much 

as intentions about commisson of any offence are to be proved which are 

absent in the present, case and i absence of any evidence that excisable 

goods manufactured by the epp&lant had n fact been cleared without proper 

invoices by them; that no evidence was adduced in the show cause notice to 

establish that they had committed the alleged acts or omissions deliberately or 

contumaciously or in flagrant volation of provisions of law or with intention to 

evade duty; that no penalty was impos.able when there was no male fide 

intention to evade payment of duty and thus they are is not liable for penalty 

under Section 1 1AC (1) (c) of the Act. 

Appellant No. 2:  

Appellant No. 2 stated that the impugned order is non speaking and non 

reasoned one in as much as the adjudicating authority has not dealt with the 

pleas made by them in their written subrrission as well judgments referred by 

them were completely ignored; that he reiterate the various pleas made by him 

in his reply to SCN before the adjudicating authority; that appellant is a director 

of the company and not acted for personal motive or benefit and thereby the 

question of any personal penalty upon him is not proper; that there is no 

evidence on record to show the involvement of the appellant in the evasion of 

the duty or was one of the beneficiaries; that he relied upon the Hon'ble 

CESTAT's decision in the case of Keshav Kumar Tharad reported as 20003 

(156) ELT 211 (Tri-Kolkata); that appellant was involved in clearance of MS 

Plates without cover of invoices and hence no penalty is imposable under Rule 

26 (1); that penalty of Rs.1,97,146/- under Rule 26 (2) is also not imposable 

upon him as appellant had not made clearances mentioned in Annexure BS-1.3 

to the show cause notice; that appellant relied upon his submissions made in 

reply to the SCN before the adjudicating authority. 
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5. Personal Hearing in the matter was attended by Shri Madhav N. 

Vadodariya, Chartered Accountant on behalf of both Appellants and he 

reiterated the grounds of appeals and made written PH submissions stating as 

under:- 

5.1 Appellant No.1 in written PH submissions stated that they reiterate the 

pleas made in their reply to SCN; that case laws relied upon by the adjudicating 

authority are not applicable in this, case; that they rely upon following judgments 

in support of their contention:- 

Shree Industries Ltd. - 2010 (261) E.L. T. 803 (Tri.-Ahmd.) 
K. Rajagopal - 2002 (142) E.L. T. 128 (Tn. -Chennai) 
Varun Dyes & Chemicals Pvt. Ltd. - 2007 (218) E.L.T. 420 (Tri.-Ahmd.) 

D.P. md. - 2007 (218) E.L. T. 242 (Tri.-DeL) 
Pole Star Industries Ltd. - 2007 (216) E.L. T. 257 (Tri.-Ahmd.) 
T.G.L. Poshak Corp. -2002 (140) E.L.T. 187 (Tri.-Chennai) 
Rama Shyama Papers Ltd. - 2004 (168) E. L. T. 494 (Tn. -Del.) 
Motabhai Iron & Steel Industries- 2015 (316) E.L. T. 374 (Guj.) 

5.2 Appellant No. 2 in written PH submissions stated that they reiterate the 

pleas made by them in their reply to SCN; that there is no evidence on record to 

show that the Director did anything with mens rea against the revenue or he 

had personal belief that the goods were liable for confiscation; that number of 

case laws were cited before the lower adjudicating authority; that in the 

absence of any confiscation of the goods in the impugned order, no penalty 

under Rule 26 can be imposed. 

FINDINGS 

6. I find that both Appellants have filed appeal after 27 days beyond normal 

appeal period of 60 days but within further period of 30 days stating that his 

consultant was busy attending statutory Audit works of the Banks and reply work 

of notices issued by the Income tax department. Since both appeals have been 

filed within further period of 30 days, I condone delay in filing of appeals by the 

Appellants and proceed to decide both appeals on merits. 

7.1 I have carefully gone through the facts of the case, the impugned order 

and written as well as oral submissions made by the Appellants. The issues to be 

decided in these appeals are as under :- 

(a) Whether Appellant No.1 has clandestinely manufactured and cleared 

finished excisable goods attracting CE duty of Rs.84,31,376/- and whether it 

should be recovered from them along with interest or not; 
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(b) Whether penalty of Rs.84,31 ; 376I .'rdec Section 1 1AC of the Act read 

with Rule 25 of the CER ano pen:ft of Rs:L971461- under Rule 262) (I) of the 

CER should be imposed on Appehat No. I no::; 

(c) Whether penalty of R.,O00/- c Rule 26(1) of the CER and 

penalty of Rs.1,97,1461- under 26 ) Of the CER should be imposed 

upon Appellant No. 2 o not. 

8. I find that during coordinated searches at different offices1 residence of 

various broker, transporters etc.. DGCE reovered incriminaUng documents like 

diaries, notebooks, files, loose papers etc. i find from statements of brokers i.e. 

Shri Bharat Sheth, •and Shri Vinod K Pat& and the entries recorded in the 

notebooks/ diaries, etc. recovered during seaTh that the manufacture and 

clearances of excisable goods, namely, Plates, and Scraps, etc. to buyers were 

made against cash transactions. Bothe these brokers, explained the codes used 

in these private records and the transactions recorded in the recovered 

notebooks, diaries, etc. The Director of Appellant No.1 (i.e. Appellant No.2) in 

his statements dated 9.10.2012 and dated 2.11.2012 accepted that all trucks 

came in their factory premises and the detas of which were found to be noted in 

the private records of brokers were in respect of sales of the excisable goods 

manufactured and cleared by Appellant No.1. Shri Bharat Sheth, and ShriVinod 

K Patel and accountant of Shri Bharat Sheth in their respective statements 

deciphered the codes and also explained cryptic details of sales pertaining to 

Appellant No.1; that Diaries I notebooks recovered during search contained 

details indicating quantity, address. date, commission, etc. and the same have 

been decoded during the course of investgation and detailed in the impugned 

Show Cause Notice. Statements of transpOrters and records of Gujarat Maritime 

Board which tracked movement of trucks were also corroborated. 

8.1. Appellant No. 1, inter a/ia, contended that the charge of clandestine 

removal of goods involving CE duty of Rs.26,17,992/- (71 entries) could not be 

confirmed on the basis of records recovered from third parties without carrying 

out investigation at buyers' end, cross-examination transporters, brokers, 

accountants. I find that the lower adjudicating authority has from Para 3.7.2 to 

Para 3.10.6 & Para 3.12 to Para 3.13 of the impugned order has recorded 

findings in this regard. The abstract of Para 3.12. and 3.13 is reproduced as 

under :- 

"3.12 It is also wotth notinq that no persons with whom DGCEI have carried out 
investiqation have retracted their statements. Therefore, the testimony of the entries 
in the private records of Shri Vinod Pate! cannot be doubted and the truth deposed 
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by witnesses during the course of investigation is valid and reliable for the 
proceedings before me in as much as the statements of various persons recorded 
by DGCEI corroborate the transactidns contained in private records seized from Shri 

Vinod Pate!. 

3. 13 Accordingly, I am compelled to believe that the illicit transactions relating to 
sales of excisable goods by MIs. BSPL reflected in diaries seized from Shri Bharat 
Sheth, Shri Vinod Pate! and Shri Kishor Patel are proved sufficiently. I, therefore, find 

and hold that those transactions pertaininq to MIs BSPL recorded in seized diaries 
and are not tallied with their sales data on account of clandestine clearance in as 
much as authenticity of seized diaries have been proved beyond doubt by 
confessional statements as well as corroborative evidences / records and 

statements of various persons.  

8.2 In the instant case the incriminating records seized during investigation 

have been duly corroborated by the brokers, the transporters, angadias, 

accountant of Shri Bharat Sheth, Broker and the records of Gujarat Maritime 

Board. I also find that the records seized during investigation are not related to 

only one manufacturer but many manufacturers involving specific persons 

associated in dealings of such illicit activities and hence, such evidence can not 

be brushed aside treating them as third party evidences whereas these are 

common records involving more than one manufacturer and preserved by 

brokers, transporters etc. It is relevant to Note that Gujarat Maritime Board is a 

state government body and records are maintained by them for all purposes and 

such records are irrefutable. It is also relevant to note that the records have been 

perused by the Director of Appellant No.1 (i.e. Appellant No.2) and veracity of 

transactions recorded in those records have been confirmed by him in his 

statement dated 2.11.2012 in as much as 440 entries of transactions were on 

record, out of total 511 entries recorded, leaving 71 clearances without payment 

of duty. 

8.3 I find that clandestine clearances of the excisable goods in respect of 71 

entries are established. Appellant No.1 sought cross-examination of transporters, 

accountants and others without specifying as to how such cross—examination will 

help them to arrive at different conclusion. I would like to rely upon judgment of 

the Hon'ble Madras High Court in the case of M/s. Lawn Textile Mills Pvt. Ltd. 

reported as 201 8-TIOL-1 924-Honbie CESTAT-MAD-CX wherein it has been held 

as under :- 

"30. The above facts will clearly show that the allegation is one of clandestine 
removal. It may be true that the burden of provinq such an alleqation is on the 
Department. However, clandestine removal with an intention to evade payment of 
duty is always done in a secrete manner and not as an open transaction for the  
Department to immediately detect the same. Therefore, in case of clandestine 
removal, where secrecies involved, there may be cases where direct documentani 
evidence will not be available. However, based on the seized records, if the 
Department is able to prima facie establish the case of clandestine removal and 
the assessee is not able to qive any plausible explanation for the same, then the 
alleqation of clandestine removal has to be held to be proved. In other words, the 
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standard and degree of proof. whch is uirad in such cases, may not be the 

same, as in other cases where tre is no a!etion of clandestine removal." 
(Emphasis supplied) 

8.3.1 I, therefore, have no opon :4uttouod demand of Central Excise duty 

of 26,17,992/- to be pd byAppar No.1 

8.4 I find demand of CE duty of Rs.6,82,519/- (33 MT) has been arrived at on 

the basis of entries found in Drj No. A'4 :rss med from the resdence of Shri 

Vinod Patel on 3.0.03.2010. The details contained in the said Diary mentions, 

amongst other details, dates of clearances; quantity, rate, plot number of 

Appellant No. I as Plot No. "2.5" from whers the said clandestine removals were 

made. 

8.4.1. I find that explanation. given by the Director of the Appellant No.1 in his 

statement dated 2.11.2012 is negated by the counter fact narrated at Para 8.2.4.5 

of the SCN which reads as under:- 

"8.2.4.5. The deposition by Shri Rubal Bansal, that the clearance as appeared 
in the diary .4/4 of Shri Vinod Pate! is for proposed sell of 33 MT of propeller, 
for which invoice No.1099. dated 29.12.2009 for 16.880 MT and invoice No. 
1148 dated 11.01.2010 for 20.020 MT, issued by MIs. Gupta Steel, does not 
appear to be correct in as much as the clearance shown in the said diary was 
made on 21.12.2009 through Shri Vinod Patel, however in the above two 
invoices, goods were actually cleared on 29. 12.2009 and 11.01.2010 directly. 
Direct means that sale ,1s not made through any broker. When the goods were 
cleared directly by BSPL. how the details of the same cold have been reflected 
in the diary of Shri Vinod Pate!. The further explanation of Shri Rubal Bansal 
dated 2.11.2012 is also not tenable any transaction of non ferrous scrap 
through the broker involves huge commission, payable to the broker and any 
mistake about not mentioning his name in the invoice can result into big 
financial loss to the broker which could not be acceptable to him. Therefore it 
irrefutable appears that Shri uba/ Bansal has not deposed truth and that it 
appears that 33 MT of 53 Scrap was cleared by BSPL illicitly through Shri 
Vinod Pate!." 

8.4.2 I find that appellant has not contested above counter facts at any point of 

time. Hence, authenticity and veracity of the diaries and private records have 

been established and corroborated in the instance case. Statements of Director 

of Appellant No.1(i.e. Appellant No.2) and statements of transporters, brokers, 

angadias have established authenticity of the unaccounted transactions. The 

inescapable inference that can be drawn from the transactions recorded with 

party-wise details in the recovered Diary is that the diary is genuine and not 

imaginary or rough details or Estimates, as has been attempted to be made out 

by Appellant No.1. 

8.5 Regarding duty of Rs.2,85,030!- (192.39 MT) on the charge of 

clandestine removal on the basis of diary no. A/13, Appellant No.1, inter a/ia, 
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contended that the charge of clandestine removal could not be confirmed on the 

basis of records recovered from the third parties without carrying out investigation 

at buyers end, without recording statements of drives or vehicle owners. I find 

that Appellant No.2, in reply to Question No.18 to Question 23 in his statement 

dated 9.010.2012 has stated as under :- 

"Q-18. You are being shown the Panchnama dated 30.3.2010 drawn in the 
residential cum business premises of Shri Bharat Sheth and three diaries listed at 
Sr NO. 7,8, and 13 of the Annexure A tO the said Panchnama. In the said diaries, 
certain transaction made by or through Shri Bharat Sheths, are mentioned in 
ciphered manner which were decoded and explained 'by Shri Manish Patel an 
employee of Shri Bharat Sheth during the investigation by DGCEI. Such details 
include transactions made by our company thgouh Shri Bharat Sheth You are 
being shown one page no. 162 (which refers to 2.3.3009) of diary no. N13. The 
entry appears in there reads as under: 

255-10 18000.R (77) 10.140 
Decoding of the above entiy reads as 25 is plot number of Alang i.e. your 
company, 5-10 is variety (size of scrap plates, 18000 is rate per MT, R refers to 
Ragatia Steel Rolling Mills, 10.140 is the weight of goods cleared. Do you agree 
with the above explanation given by Shri Manish Patel who has written the above 

details in the said diary? 

A-18. / have gone through the above said diaries and above entry. I have gone 
through the explanation given by Manish Pate! and I agree that goods appear tobe 

cleared from my unit as stated by Manish Pate!. 

Q. 19. When the details of above entry compared to the invoices issued by your 
company during the respective period, no invoice is found issued for the goods 
cleared as per above entry. What is your explanation? 

A-19. I have compared the above entry with the invoice data of my unit available 
with your office and! state that no ivncoie appears to be issued for the above said 
clearance. 

Q. 20 You are being show3n once page Nno. 158 (which refers to date 
9.3.2009) of diary no. A/13. The entry appears in there reads as under:- 

3909/10(25) 

Decoding of the above entry reads as 3909/10, the amount written by two decimal 
points actually reads as Rs.3,90,910/- is paid to plot number 25 of alng i.e. your 
company. Do you agree with the above explanation given by Shri manish Patel 
who has written the above details in the said diary? 

A-20 Since the matter pertains to very old period, / do not remember. It is possible 
that said amount could have been paid to me. 

Q.21 You are being shown one page no.23 (which refers to date 4.12.2009) of 
diary no. A113. The entry appears in there reads as under:- 

25 3/8" 16400 Giririraj. SRJ GJW 7700 16.860 

Decoding of the above entry reads as 25 is plot number of Alang i.e. your 
company, 3/8 is variety (size of scrap plates, 16400 is rates per MT, Giririraj refers 
to Girirraj Steel Pvt Ltd, Jalna, SRJ refers to SRJ Peety Steel p Ltd,, 16.860 is the 
weight of goods cleared. I has been explained by Shri Manish Pate! that such entry 
refers to the transactions in which 16.860 MT of 3/8" plates were cleared to Girirraj 
Steel P LTd in the name of SRJ Peety Steel P Ltd. Invoice No. 835 dated4. 12.2009 
is issued by your company to SRJ Peety Steel P Ltd for 16.860 M Tons. Do you 
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agree with the above 'explanation 41vsn Shri Manish Paid who has wrhlen the 

above details in the said din;? 

A-21. Sir, in respect of above entry, I e that whene'ie any aesis finalized 

through broker, we prepare his invoice in The name of buyer as given by the 

broker. It is responsibility of hrokr to gel the payment from said byer. We do not 
have knowledge whether the ghods re cJaiivered to the buyer mentIoned in our 

invoice or to some other buyer. 

Q-22 Like wise all the transactions written inabove three diaries refer to either the 
goods cleared by your cc'r1?pany or payment received by your company or 
diversion of goods i.e. goods were delli'erad to one party and invoices were issued 
to another party bycuor company. Annexure BSI. 1, Anriexure BS1.2, and 
Annexure BSI. 3 are prepared on the basis of the detaisi of such transactions in 
above three diaries and as explained! decoded by Shri B ha rat Sheth and his 

employee. Please go through the same and explain. 

A.22. I have seen all the above ennexures. I agree that as per the entries available 
in the diaries recovered from ,3harat Sheth and the explanations given by Manish 
Pate! and Bharat Sheth, the details mentioned in the above annexures are correct. 

Q.23. The entries referring to fc3arance olgoods as mentioned in Annexure BS-1. 1 
were compared with the sales invoices issued by your company or your group 
company but no invoices could he found issued for the clearances mentioned in 

the above diaries. Please explain. 
A-23 I do not have any explanation. 

8.6 I also find that Shri Manishbhai Hmrnaflal Patel Accountant of Appellant 

No.3, Shri Bharat Sheth in.hs Statement dated 27.7.2010 has stated as under :- 

"Que.4:- Who has written the details mentioned in record A/7, A!8 and A/13 of the 

Panchnama dated 30.3.2010? 
Ans:- The majority of the details mentioned in record 4/7, A/8, A/13 of the 
Panchnama dated 30.3.2010 have been written by me in my own handwriting as 

per the instructions of Shri Sharat Sheth. 

Que.5  
Ans::  

Que. 6 Regarding the recoai at .k'3 & A113 of the Parichnama dated 
30.03.2010 please explain details mentioned therein? 

Ans 6. 
/ further state that the dia,y mentioned at Sr. No. 4/13 contains the 

details of the transaction carried out by Shri Bharat Sheth in respect of supply of 
Ship Breaking Scrap to the various Rolling Mill units, providing of Central Excise 
invoices to the Induction Furnace units for the period from 01.01.2009 to 

31.12.2009. 
The said Diary also contains the details of cash money received from  

various Rolling Mill units / person of the Rolling Mills / anqadias on account of 
supply of Ship Breaking scrap clandestinely without cover of Central Excise  

invoices delivered through Shri Bharat Sheth. 
Further, both the aforesaid diaries also contain the details of cash 

money given to the various ship breaking unit of Alang / Sosiya / persons of the 
concerned ship breaking units from whom the materials was delivered 
clandestinely without Central Excise Invoices to the various Rolling Mill units of 
Gujarat and Maharashtra. Sometime, cash money was also given to the Induction 
Furnace units I persons of the induction Furnace units for supply of Central Excise 
Invoices only on behalf of the concerned ship breaking unit after deducting the 
amount of Taxes (Central Excise + VAT) and our commission. 
Moreover, both the said diaries also contains the details of various expenditure 
incurred by Shri Bharat Sheth and his family members viz, payment of mobile bills, 
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electricity bills, petrol expenses, household expenditures etc. Both the said diaries 
also contain the details of monthly salaty given to me. 

I also state that both the said diaries contain the details of commission 
received in cash from the Rollinq Mill unit for supply of ship breakinq scraps and 
from Induction Furnace units for supply of invoices only, etc. / further state that 
majority of the entries pertain to the ililcit removal of scrap by the ship breakers 
throuqh Bharatbhai Sheth." 

[Emphasis supplied] 

8.7 I further find that the details of diary are explained at Page No. 54 to 56 

of the impugned show cause notice with the aid of scanned copy of pages of 

diary at "All 3". Copy of page no. 71 of the diary available at page 54 of the SCN 

is reproduced below:- - 

8.7.1. Transaction explained and discussed at page no. 55 of the SCN reads as 

under:- 
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(a) The transactions n ntiore c. above page are in ciphered form, which 

'e deciphered by the accountant ci Shri 1harat Sireth as discussed in the later 

part of this notice. The upper side c'f t'ie above uage contains details of different 

sizes of plates/scrap cleared by diffbrant ship-bceakers to various Roiiing Mills, 

through Shri Bharat Sheth. There are total 05 entries on the said page. The top right 

side is the continued part of the transactios made by Shri Bharat Sheth on 

02.03.2009. In first column, the. 3rd. entry "25 540 18000 R (ND) 10.140" dnotes 

plot no. 2 of Alansosyo which represents the particular ship- breaking unit i.e. 

BSPL. 5-10 mentioned therein denotes sizes of M S plates/scrap. Next to it 

"18,000" is mentioned whco denotes rate of the scrap per metric ton t which the 

respective recipient unit required to make payment to the said broker. Next to it, 

"R" is mentioned which refers to Mis. Ragatia Ste& Rolling Mills, to whom goods 

were sold. Further, next to R, ND 
h bracket refers to payment terms, i.e. Next 

Day. Next to it "10.140" mentior:ed which rethrs to the quantity of the goods sold 

in metric ton. The entire transaction as mentioned in above explains that BSPL, 

Plot No. 25, Alang, havflngar sold 10.140 MT of scrap of size 5-10 @ Rs. 

18,000/- per MT to Mis. Ragatia Steel Roiling Mils, on O2,O3.2009°
Shri 

Bharat Sheth, The payment in res.pe of the sai.d transaction was to be made on the 

next day by the recipient Roliflg Mill unit. Other entries mentioned in the above 

scanned page are explained in the similar manner. Further on the lower right side 

of the said page, the entry marked \ith arrow i.e. 
"5000/00 (WL)" refers to the 

payment of Rs.5,OO,0
r
eceived by Shri Bhrrat Sheth from Ragatia Steel 

Rolling Mills and Lad IndUStrie5 
(Rpiliflg 

Mills). On the lower 1e side the entry 

marked with arroW j.C. 
'1985/90 (25)" retrS to payment of 

RS.198590/C made b:. 

Shri Bharat Sheth to BSPL 
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8.7.2 I find that details of Diary mentioned at Sr. No. A/13 to the Panchanama 

dated 30.03.2010 have been explained in exhaustive manner in answer to 

question No. 4 by Shri Manishbhai Himmatlal Patel, Accountant of Sh. Bharat 

Sheth (show cause notice page 63) in his statement dated 12.04.2010. 

8.8 I also find that in his statement dated 4.8.2011, Shri Manishbhai 

Himmatlal Patel, Accountant of Appellant No.3, has explained as under :- 

"Que. 15 Please peruse Annexure — BS-A/13 (Part-I to Part — 1/) prepared on the 
basis of details available in seized diary marked as "A/13". Please go through the 

- 
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same along with the relevant details available in the said seized diary and offer your 
comments. Also put your dated signature on the said annexure. 

Ans-15 / have perused Arinexure — BS-4/13 (Part-I to Part — V) prepared on the 
basis of details available in seized diary marked as "4/13" and put my dated signature 
on the said annexures. I have compared the details mentioned in the said annexures 
with the details mentioned in the said seized diary A/13" and / found the same are 
true and correct.  " 

(Emphasis Supplied) 

8.9 I find that Shri Bharatbhai Manharbhai Seth,Broker, in his statement 

dated 4.8.2011 has confirmed that Shri Manish Patel was his paid 

employee/Accountant, who has maintained the diaries. Relevant portion of the 

statement reads as under:- 

"Que5:-Please state that under whose instructions Shri Manish Pate!, 
Accountant has maintained the seized diaries showing the details of business 
transactions carried out by you? 

Ans.5: I state that I am working as broker and dealing with scrap obtained from 
breaking of ships by the ship- breaking units situated at Alan g/ Sosiya. Shri Manish  
Pate! has maintained the diaries under my instructions on/v as he is my paid 
employee. He has maintained the said seized diaries as per my directions & 
instructions on/v.  

(Emphasis supplied) 

8.10 I find that creator and owner of the records have explained the 

clandestine clearances, payment transactions and all other relevant details. On 

going through their explanation regarding the seized private records 

(diaries/notebooks) offered by Appellant No.2, I find that the clandestine 

clearances of the excisable goods stand established in respect of 192.39 MT 

(Annexure - BS.1.1) to the Show Cause Notice) and confession by creator and 

owner of the records remain unchallenged. I also find that investigation with 

regard to cash flow was also extended to Angadias and the same is discussed 

at pages 100 to 115 of the Show Cause Notice. I find that Para 8.1.22.2 (page 

100) shows summary of payment received through "K.Ratan" which includes 

various entry in the Diary of A/13. Also, partners of various angadias in their 

respective statements admitted the transfer of cash from various re-rolling mills 

to Sh Bhart Sheth and to various ship breakers. Contention of Appellant No.1 

that the investigation has not inquired with the buyers of the goods , non-

granting of cross-examination etc. are nothing but desperate attempt to find fault 

only with a view cover up in clandestine clearances of the excisable goods. I, 

therefore, uphold demand of Central Excise duty of Rs.2,85,030 I-. 

9. Appellant No.1 has argued that demand of duty cannot be confirmed on 

the basis of diaries and records recovered from the third parties and hence, 

demand confirmed on the basis of third party documents is not sustainable. In 
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this regard, I find that the diarie ia air€ "i e brokers recorded licit. as well 

as illicit transactions of AppeUant ':G. ar thai: many transactions recorded in 

the private records talked Mth ivoicz uaiy issued by Appeliant No.1. 

Thus, truthfulness of diaries/ntxks an cer private records recovered from 

the premises of brokers durg t:;acoh eariy established. Further, both 

brokers have admitted to h2v sod goods bonging to Appellant No. 1 without 

CE invoices. I also find that e demand has been computed on the basis of 

Annexures prepared during invertiation based. on private incrrrinating records 

recovered during searches carred ouat he rirernises of two brokers and all vital 

links involved in the case, Le. brokers, Director, angadias.and transporters etc. 

have corroborated the evidences gathered during investiation and therefore, 

demand cannot be said to be based on third party evidences only. I further find 

that multiplicity of party and corroboration of evidences itself negate the concept 

of third party and the evidences of clandestine removal in this case have been 

gathered by the investigating officers frorr many places and therefore, it cannot 

be called third party evidences but sufficient corroborative and supporting 

evidences against Appellants. !, therefore, hold that allegation of clandestine 

manufacture and clearances of the excisable goods involving CE duty of 

Rs.35,85,5411- (Rs.26,17,9921-+ Rr 6,82,5 9/- +Rs.2,85,030/-) as computed in 

Annexure Tr.1, Annexure-VK.i and Annexure BS-1.1 to the Show Cause Notice 

sustained against Appellant No 1 who eared goods without Central Excise 

invoices and without payment of Central Excise duty. The detaiis are worked out 

on the basis of incriminating documents seized during searches at the premises 

of brokers, transporters, angadias, etc. and as per respective statements which 

have deciphered and explained in details the modus operandi. Both the brokers 

knew these facts and entries were made accordingly in their private records, 

which have also been corroboreied by transporters, accountant, GMB records 

etc. 

9.1 I find that the statements recorded during course of investigation are 

substantial piece of evidences, duly corroborated, which have not been 

retracted at any stage by the statement makers and therefore, as per the settled 

legal position sanctity of the same cannot be undermined by bald arguments 

only. I further find that the authenticity of the records seized from the premises 

of Appellant No. 1 and both brokers have been duly corroborated and tallied with 

the records of Appellant No.1. The Hon'ble CESTAT in the case of Lawn Textile 

Mills Pvt. Ltd. reported as 2018-T1OL-1924-HC-MAD-CX has held as under :- 

"30. The above facts will clearly show that the allegation is one of clandestThe 

removal. It may be true that the burden of ,orovinq such an a/fe qation is on the 
Department. However, clandestine removal with an intention to evade payment of 
duty is always done in a secrete manner and not as an open transaction for the 
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Department to immediate/v detect the same. Therefore, in case of clandestine 
removal, where secrecies involved, there may be cases where direct documentary 
evidence will not be available. However, based on the seized records, if the 
Department is able to prima facie establish the case of clandestine removal and 
the assessee is not able to qive any plausible explanation for the same, then the 
alleqation of clandestine removal has to be held to be proved. In other words, the 
standard and deqree of proof, which is required in such cases, may not be the 
same, as in other cases where there is no alleqation of clandestine removal.  

31. As noticed above, the assessee has not denied any of the allegations, which 
were put forth except for simple and flimsy retraction. If the assessee had sufficient 
records to establish their innocence, nothing prevented the Managinq Director to say 
so while makinq the retraction. There was no attempt made by the assessee to state 
their case by coming fo,warcJ to give a statement and producinq records. The 
allegation of parallel invoicing has not been disproved in the manner known to law. 
Thus, we find that. the Adjudicating Authority, the Appellate Authority as well as the 
Tribunal concurred on facts and each of them has given independent reasons for 
their conclusion. 

32. Thus, in the absence of any perversity in the finding, the Court cannot interfere 
with the factual finding recorded by the authorities as well as the Tribunal, as the 
scope of the appeal before this Court under Section 35 G of the Central Excise Act 

is to decide of a substantial question of law. We find there is no question of law, 
much less a substantial question of law arising for consideration in the instant case. 
Thus, the appeal filed by the assessee is dismissed." 

[Emphasis supplied] 

9.2 Shri Rubal Bansal, Director of Appellant No. 1 has in his statements 

dated 9.10.2012 and dated 2.11.2012 on being confronted with documentary 

and other corroborating evidences admiffed that diaries of brokers were 

showing transactions of Appellant No.1.The statements of Director of Appellant 

No. 1 have not been retracted at any stage and hence, have sufficient 

evidentiary value. The combined effect of all such oral and documentary 

corroborative evidences establishes that Central Excise duty evasion has 

indeed taken place. I find that all these are vital and hard evidences and are 

sufficient to prove the case against the appellants. In this regard, I rely upon the 

decision of the Hon'ble CESTAT in the case of Om Prakash Agarwal reported 

as 2017 (346) ELT 125 (Tn-Del) wherein it has been held as under :- 

"5. I note that in both the proceedings almost identical set of facts were 
involved. The allegation was that based on evidences collected from the 
suppliers' side, unaccounted receipt and further manufacture of dutiable items by 
the appellant was sought to be sustained. Admittedly, the case is not on/v based 
on the material evidence collected from the supplier's end and also as 
corroborated by the responsible persons of the supplier's end. The receipt and 
use of the such unaccounted raw materials for further manufacture has 
apparently been admitted by the appellants and due duty short paid has also 
been discharged during the course of investigation itself. The appellants great 
emphasis on non-availability of the further corroboration by way of details of 
transport, money receipt, etc. In the present case, the evidences collected from 
the supplier's site is categorical and cannot be disputed. The private records of 
the suppliers have been corroborated and admitted for the correctness of their 
contents by the persons who were in-charge of the supplier's units. When such 
evidence was brought before the partner of the appellant's unit, he categorically 
admitted unaccounted clearance of dutiable items. However, he did not name the 
buyers to whom such products were sold. In such situation, it is stranqe that the  
appellant has taken a plea that the department has not established the details of 
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buyers and transport  of the .hsd gc'ia to SUCh  buyers. it is seen that the  

records maintained  by the o..;:1iers. .:;;P: were affirmed b1' the  persons in-

charge cannotbe brushed.  acide: it a not the case of the aqpeilant that the 

suppliers maintainedsuch  ranords only to aLsaly  implicate thepoel!ant. in fact, 

the supply of unaccounted n" materials has been coeroboraid by the partner of 

the appellant's firm. ifl such nit edcn, h !S not tenable for the appellant to, now in 

the appeal stage raise c tnr i.'y' crnent or cro.s-exarr'natci etc 

Admittedly, none or inc pouste recorca  or the statements qiven have been 

retracted or later contested  for their uthenticitv. In the apoea! before the  

Tribunal, the appellant is j-nakinq a belated assertion that the statement by the  

partner of the appellant-fitm.  is not voluntary..  Various case laws relied upon by 

the appellants are not of any support in the present • case. in the cases involving 
unaccounted manufacture, the evidence of each case are to be appreciated for 

conclusion. As noted alrea.  the third partys records at the supplier's side as 

affirmed by the person in-charge and further corroborated by the appellant 

cannot be discounted on/von  the  qround Of further evidences like transportation  

and receipt of money has .not been proved. In a clandestine manufacture and 

clearance, each stage  of operation cannot he established with precision.  On 

careful consideration f the grounds of appeal and the findings in the impugned 
order, I find no reason to interfere with the findings recorded by the lower 
authority. Accordingly, the acpe.is are dismissed." 

{Ernphasis supplied] 

9.3 It is settled law that in cases of clandestine removal, the Department is 

not required to prove duty evasn with mathematical precision. My this view is 

duly supported by judgments of the Hon'be Supreme Court in the cases of Shri 

Shah Gumanmal reported as 1983 (13) ELT 1631 (SC) & Aafiot Textiles (I) P. 

Ltd. reported as 2009 (235) EL1 7 (SC). 

9.4 The statements, if not retracted, are legal nd valid evidences in the 

eyes of law and have to be considered as corroborative evidences as held by 

the Hon'ble Supreme Court in the case of Naresh J. Sukhawani reported as 

1996 (83) ELT 258 (SC) and the Hon'ble D€fni High Court in the case of Rakesh 

Kumar Garg reported as 2016 331) ELT 321 HC-Delhi. I find that Statements 

admitting clearances of goodswithout payment of Central Excise duty and 

without issuing invoices are inculpatory and specific and not retracted and 

hence, admissible as held in the cise of M/s. Hi Tech Abrasives Ltd. reported as 

2017 (346) ELT 606 (Tri.-Del.). Relevant portion of the order reads as under:- 

"14. On careful consideration of the facts and circumstances as outlined 

above, / find that the statement of Director is the basis for the demand. The 

statement is inculpatory and is specific. The Director clearly admitted that the 

documents/private records recovered by the officers contained details of 

procurement of raw materials as well as clearance of finished goods with and 

without payment of duty. This fact is further strengthened by the observation 

that many entries in the private documents are covered by the in voices issued 

by the assessee on which duty stands paid. The Director has clearly admitted 

the truth of the charts as well as clandestine clearance of goods covered by the  
entries in the private notebooks which are not covered by the invoices. Such  

statement is admissible as evidence as has been held by the Apex Court in the  

case of Systems & Components Pvt. Ltd. (supra).  The activities of clandestine 
nature is required to be proved by sufficient positive evidence. However, the 
facts presented in each individual case are required to be scrutinized and 
examined independently. The department in this case has relied upon the  
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confessional statement of the Director which is also supported by the  
mentioned entries in the private records: There is no averment that the 
statement has been taken under duress. 
15. In view of the foregoing, I find that the Commissioner (Appeals) has 
erred in taking the view that there is not enough evidence of clandestine 
removal of goods. Even though the statement of Shri Sanjay Kejriwal, who is 
said to be the author of the private records recovered has not been recorded, it 
stands admitted by Shri Tekriwal, Director about the truth of the contents of the 
private notebooks. Consequently, / find no reason to disallow this piece of 
evidence" 

[Emphasis supplied] 

9.5 I also rely on the decision in the case of M/s. Haryana Steel & Alloys 

Ltd. reported as 2017 (355) ELT 451 (Tri.-Del.) wherein it has been held that 

private notebooks (diaries) seized from the possession of appellant's employee 

at the time of search showing entries for accounted as well as unaccounted 

goods which have been explained in detail and disclosed by GM of the factory 

tally with invoices / gate pass is trustworthy; that statement of employee running 

into several pages and containing detailed knowledge to be considered reliable. I 

also rely on the decision in the case of M/s. Ramchandra Réxins Pvt. Ltd. 

reported as 2014 (302) ELT A61 (S.C.) wherein similar view has been taken by 

the Hon'ble Supreme Court. 

9.6 I am of the considered view that the admitted facts need not be proved 

as has been held by the Hon'ble CESTAT in the cases of Alex Industries 

reported as 2008 (230) ELT 0073 (Tri-Mumbai) and M/s. Divine Solutions 

reported as 2006 (206) E.L.T. 1005 (Tn. (Chennai). Hon'ble CESTAT in the case 

of M/s. Karori Engg. Works reported as 2004 (166) E.L.T. 373 (Tn. Del.) has also 

held that Admission/Confession is a substantial piece of evidence, which can be 

used against the maker. Therefore, the Appellant's reliance on various case 

laws are not applicable in light of the positive evidences available in this case as 

discussed above and in the impugned order. Hon'ble CESTAT in the case of 

M/s. N R Sponge P Ltd reported as 2015 (328) ELT 453 (Tn-Del) has also held 

that when preponderance of probability was against the Appellant, pleading of no 

statements recorded from buyers, no excess electricity consumption found, no 

raw material purchase found unaccounted and no input-output ratio prescribed 

by law is of no use. 

9.7 In view of above, I find that the contentions raised by the appellant No. 1 

are of no help to them and the Department has adduced sufficient oral and 

documentary corroborative evidences to demonstrate that the Appellants were 

engaged in clandestine removal of the goods. I, therefore, find that the 
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confirmation of demand ci Cnt;: e..*.. s.35,85,54i/- (Rs.2617,9921- 

+ Rs.6,82,5191- +Rs.2,5,O3O!"' .; .: of cndestire rsmova' of the 

goods, by the lower adjudcang and po:e. 

9.8 It is natural consequence :ir tIe ciThmed demand of Rs. 35,85,541/- 

is required to be paid along with e cable rate under Section 1 1AA 

of the Act. I, therefore, uphod th pugnec cde ,  to this extent. 

9.9 I find that this is a case c andst'.e earances of the 000ds which 

has been established. Ingredient of invok: extended period of demand and 

imposing penalty under proviso to 3scton I AO of the Act are same as held by 

the Hon'ble CESTATIn the cas c;f Mis. Sun vUcrosystems India P. Ltd. reported 

as 2016 (339) E.L.T. 475 (Tn. - E.sng.) end hence, the impugned order has 

correctly imposed penalty equal tç duty of Rs.35,85,5411- evaded on account of 

clandestine removal, under Section 1 1AC(y of the Act on AppeUant No. 1. The 

lower adjudicating authority tas granted option of reduced penalty ©25 % 

of duty evaded as per law, however, the same has not been availed by Appellant 

No.1 within 30 days of receipts by the impugned order and hence, penalty can't 

be reduced now. 

10. Regarding confirmation of demand of duty of Rs.4845,8351- on the 

ground of under-valuation, Appent No.1 submitted that as per Section 4 of the 

Act, price prevailing at the time and place of removal is relevant for the purpose 

of assessment of duty and the transaction value charged by Appellant to 

different customers for assessment purpose must be accepted unless price is 

not the sole consideration or where buyers ar.d ellers are related to each other; 

that the rate of the scrap and pates obtained by the breaking up of the ship 

varies from ship to ship depending upon the making alit; that there is no 

evidence with regard to realization in excess of invoice prices; that prices 

circulated by the market research agendies are not acceptable as transaction 

value for the sale effected by them. 

10.1 The lower adjudicating aLthority has confirmed the charge of under- 

valuation inter alia, giving findings as under:- 

"3.15 The Show Cause Notice alleged evasion of Central Excise duty by way 
of under-valuation of the goods obtained out of breaking up of ships. It is not in 
dispute that various Research Agencies circulate the price considering all the 
factors of demand and supply and there is no reason that prices circulated by 
such agencies are unrealistic one. It is in this backdrop that even Ship Breakers/ 
Brokers/Buyers also subscribe to such market research agencies to have an idea 
of prevailing prices so as to enable them to sell their goods at maximum rate. It/s 
also not in dispute that the re-rollable plates ranqinq from size 8mm (4 Ani) to 
25m (14Ani) are emerged out of breaking up of ships and the ma/ority of re-
rollable plates emerged of breaking of ships are of 12 mm size. In order to 

Page 20 of 26 



Appeal No: V2/45 46 /BVR/2018-19 

21 

substantiate this alleqation, the DGCEI conducted inquiry with various marketing 
research aqencjes includinq MIs Major & Minor with reference to pricing data of 
various which revealed that day to day price of 12mm size of plates is almost 
equivalent to the average price of all size within the range of 8mm to 25mm.  

3.16 On comparison of the price mentioned in the invoices of MIs BSPL vis- 
à-vis of the prices circulated by MIs. Major & Minor, it was also revealed that in 
many cases the transaction value declared by the MIs BSPL were far less than 

the actual value prevailing in the market during the respective period. The ship-
breakers have, by not declarinq the actual size / thickness of MS Plates cleared 
by them, undervalued MS. Re-rollable Plates so as to enable them to declare only 
part of the valUe of such goods in the invoices and collect the differential value,  
over and above the declared invoice value, by way of unaccounted cash 
amounts.  

3.17 In view of the above, / agree with the contention of the DGCEI that minor 
variation in price is obvious considering various factors like payment terms, 
Quantity & Quality of the goods, relation with buyers, demand and supply 
situation, therefore, 2% difference in price is considerable one. As stated above, 
Brokers / Ship Breakers / Buyers take the reference of the price quoted by market 
research agencies like MIs. Major and Minor. I, therefore, find and hold that there 
is no reason to doubt that price quoted by MIs. Major and Minor is actual one 
variation of (+7- 2%) i.e. rates of Plates and Scrap 2% lesser than the rate of MIs.  
Major and Minor is considerable. I, therefore, fully agree with the view adopted by 
DGCEI that duty short paid on account of variation of price more than 2% is on 
account of undervaluation of the goods and rightly recoverable from MIs BSPL. 
Further. I also find that a large number ship breaking units, dealers from Alang 
and brokers were member of MIs Steel rates and were receiving day to day 
updated on the daily price rates of ship breaking materials thorough SMS alerts 
and emalls. It is also revealed that MIs Steelrates were adopting the most 
scientific and appropriate analysis of the data gathered by them. The Ship 
breakers were fully aware of the rates of the scrap generated form ship breaking 
and intentionally undervalued the goods with intent to evade payment of Central 
Excise duty. Thus MIs. BSPL has undervalued their excisable goods with intent 
to evade payment of Central Excise duty and thus based on the calculation done 
by DGCEI, I find that MIs. BSPL have evaded Central Excise duty of 
Rs. 48,45,835/-. 

10.2 I find that the demand of Rs.48,45,835/- has been confirmed on the 

ground that the Appellant has shown description of the excisable goods in 

relevant invoices as 'Waste and Scrap of Iron and Steel" or" Iron & Steel" etc. 

and the impugned order has affirmed the valuation as per rates ascertained from 

the reputed agency for valuation of such goods during investigation. I also find 

that valuation of goods has been arrived at after scientific analysis of the data 

released by Joint Plan Committee, an institution empowered by Ministry of Steel, 

Govt. of India and market research agencies i.e. M/s.Major & Minor and M/s. 

Steelrate. Appellant has not disputed the said analysis, however, contested that 

no excess payment over and above invoiced prices was received by them. I find 

that Director of(ha')Appellant No.1 Shri Rubal Bansal, (Appellant No.2) in his 

statement dated 9.10.2012 has admitted that they did not mention the thickness 

of the plates in the invoices. Relevant Q.30 and its answer read as under: 
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A.3Q During the eair w cI :ot meition the thickness of the 

plates in the invoices. Jid 23 , we Iave started decerThg the 

thickness of the pate :. 

10.2.1 The cc'ntenton th tr:oon ceclared n the invoices under 

Section 4 of the Act cnrot ba 'ccted not have force, when Appellant 

No.1 is involved in clandestine ciaaranc.s and they did not specify the 

grade/quaHty of the goods the. rvoce diaries seized from Shri Bharat 

Manharbhai Sheth already centaing dot of cash transactions wTh various 

Brokers / Shroffs I Angadias. L therefors: of the 'iew that appellant failed to 

establish the grade and quatity o the goç,ds cared to justify the lower prices 

adopted by them and henc I ind impr.d order legal and proper and 

therefore, I uphold confirmation o CE dL of Rs.48,.5,835I- aong with interest 

and equal penalty under SecUon I 1AC of tre Aot. 

10.3 Regarding imposition of penalty epual to Cenvat Credit of Rs.1,97,146!- 

under Rule 26(2)(i) of CER on Appellant N.i for wrongly passing on Cenvat 

credit of Rs.197,146/-, Appellant No.1 contended that sale of MS scrap was 

made by them ex-actory gate an delivery thereof was given at factory gate to 

the broker •representing buyer. Appellant No.1 also submitted that if a 

consignment of the goods is subsequently diverted, it is not their responsibility 

as they had handed over de.livery of the goods to buyers at factory gate. 

10.4 Para 3.14.1 of the irnpgr order has held as under:- 

"1. 14.7 From the information 'ailable in seized diaries no.7, 8 and 13 to the 
Annexure A to the panchnama dated 30.3.201 drawn in the business premises of 
Shri Bharat Sheth, Annexure BS 1.3 was prepared showing the clearances made 
by BSPL to rolling mills throug Shri Bharat Sheth and issued sales invoices for 
the corresponding clearances in the name of furnace units and passed on 
fraudulent Cenvat Credit without actually delivering the goods. As per Annexure 
BS 1.3, / find that in 10 cases, M/s.BSPL has cleared the goods to rolling mills and 
issued Central Excise invoices to furnace units and thereby passed on fraudulent 
Cenvat Credit amount to Rs. 1,97,146/- to said furnace units as detailed in the said 
Annexure." 

10.5 I find that at Para 8.1.2 (h) at Page 55/56 of the Show cause Notice, 

illustrative transaction has been explained with the help of Scanned image of 

page no. 21 of diary "A/13" showing transaction dated 9.12.2009. The said 

transaction as decoded during the investigation reveals that invoice has been 

raised in the name of a buyer to whom physical delivery of the goods had not 

been made. Relevant portion of the Show Cause Notice is reproduced as under 
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The second examDle of cinhered transafjnn rnPnt  

10.6 Details of above entry in the diary are reflected at Sr. No. 6 of Annexure 

BS.1.3 to SON and are explained in the SCN as below:- 
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upper left side of the above oa: hz some dieen. explanation. The entry marked 

with arrow i.e. "2 Vi" 176UO/.793 'aici u;1m) 10.290" is explained in the 

manner that 25 refers to plot nun:.bcr of shin- breaking unit i.e. BSPL, Alang; 'Y 

refers to size of scrap; l7iC ar. l7950 are. he rates and it is exniained that the 

broker Shri Bharat Sheth 'ii .ake raymen/: the goods at Rs.i79i per MT but 

he will pass on the peyment BSPL tn Rs.17600 per MT. I3eslde that 

"Panch(Krushna)" which cccróni to the c:pI.anaion given by hi Manish Patel 

and Shri Bharat Sheth refers th 2enchratne. S:eei Rolling Mills and Mi's. Krushna 

Steel Industries (Rolling \ l
'- that the quantity 0e

0 290' \'tT 
i.e. the actual goods were cearedtu M/s, Panhtpa 

steel Roiling Mills. Melisana 
and however the cales 3roLL 

'ion, was ss L}Ie name of 
M/sl Krushna Steel Industries fRofl Inc :- 

s IS a case of clIversiOl- 01 oods 
to one unit and passing of wro:; CCnyat eredic to another unit. 

8.1.3. The records seized hm - iC
of S 

the voluminous informatio0 . . ,. . in naraI Sneth containeo 
LI OL 

v Lth thc Venous ship I \ C ii i:' Out h ilIfl 
- L. 

dui in the pcnod from r0( 7
C diLd f

)-')t C 
ILi 20 ii ' 

\Veie \'jflp in short/code 
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10.6.1 The disclosures made during the investigation are not in dispute and 

Appellant No.1 is only contesting this appeal Only on the ground that he was not 

responsible for ensuring delivery of the goods to the persons in the name of 

whom, CE invoice made. I find that the appellant has not produced any evidence 

to show that delivery of the goods was made to the buyer at the time of 

clearance and hence, this contention raised by appellant is devoid of merit 

10.7 In view of above, I find that the department has sufficiently discharged 

onus of proving that Cenvat credit of Rs.1,97,146/- has been passed on without 

accompanying goods. I, therefore, uphold imposition of penalty of Rs.1 ,97.1461-

under Rule 26(2) of the CER on Appellant No. 1. 

11. I find that Shri Rubal Bansal, Appei!ant No.2, in his statement dated 

2.11.2012 in answer to question No.2 has stated/admiffed as under:- 

"Q. 2 Do you confirm that indent for truck to load the scrap from your unit, is placed 

with transporter only after the sale deal is finalized? 

A.2 Normally, we indent trucks for out consignment sale to Mandi•-Govindgarh. For 
that I indent two to three trucks per day exclusively for goods to be transported to 
Mandi-Govindgarh. In case of sale through broker, it/s broker who indents for the 
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truck and I agree that he would indent for truck only after the deal is finalized. ." 

11.1 I find that Shri Rubal Bnsal, Appellant No.2 in his statement dated 

9.10.2012 in answer to question 21 has also stated that he did not ensure 

delivery of the goods to the person as shown in invoice. Relevant portion of the 

statement is reproduced below:- 

Q21 You are being shown one page no.23 (which refers to date 4.12.2009) of 

diaty no. A113. The entiy appears in there reads as under :- 

25 3/8" 16400 Giririraj.SRJ GJW 7700 16.860 

Decoding of the above entry reads as 25 is plot number of Alang i.e. your 
company, 3/8 is variety (size of scrap plates, 16400 is rates per MT, Giririraj refers 
to Girirraj Steel Pvt Ltd, Jalna, SRJ refers to .RJ Peety Steel p Ltd,, 16.860 is the 
weight of goods cleared. / has been explained by Shri Manish Pate! that such entry 
refers to the transactions in which 16.860 MT of 3/8" plates were cleared to Girirraj 
Steel P LTd in the name of SRJ Peety Steel P Ltd. Invoice No. 835 dated4. 12.2009 
is issued by your company to SRJ Peety Steel P Ltd for 16.860 M Tons. Do you 
agree with the above explanation given by Shri Manish Patel who has written the 
above details in the said diary? 

A-21. Sir, in respect of above entry, I state that whenever any deals finalized 
through broker, we prepare the invoice in the name of buyer as given by the 
broker. It/s responsibility of broker to get the payment from said byer. We do not 
have knowledge whether the goods are delivered to the buyer mentioned in our 
invoice or to some other buyer. 

11.2 I find that Rule 26(1) & 26 (2) of the CER reads as under 

"Rule 26. Penalty for certain offences. - 

(1) (1) Any person who acquires possession of, or is in any way concerned in 
transporting, removing, depositing, keeping, concealing, selling or purchasing, 
or in any other manner deals with, any excisable goods which he knows or has 
reason to believe are liable to confiscation under the Act or these rules, shall be 
liable to a penalty not exceeding the duty on such goods or two thousand 
rupees, whichever is greater. 

(2) Any person, who issues - 

(I) an excise duty invoice without delivery of the qoods specified therein or abets 
in making such invoice; or 

(ii) any other document or abets in makinq such document, on the basis of 
which the user of said in voice or document is likely to take or has taken any 
ineligible benefit under the Act or the rules made there under like claiming of 
CENVA T credit under the CENVA T Credit Rules, 2004 or refund, shall be liable 
to a penalty not exceeding the amount of such benefit or five thousand rupees, 
whichever is greater." 

[Emphasis supplied] 

11.3 The details of various private records and statements of transporters, brokers, 

accountant, etc. and corroborating records resumed have been duly affirmed by him in 

his statement dated 9.10.2012 and dated 2.11.2012 and Para 3.30 and Para 3.31 of 

the impugned order specifically detail them. He is the person concerned, who dealt 
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with such excisable goods easc ee'e that Th cocIs were liable to 

confiscation. The facts of the. cao. d rec ,veabe esabk a: A:siant No.2 

was actively involved in cde; r cf the ocds o aiso 'sssing of 

ineligible Cenvat Credit enc iiennc, ne .5 a.be o enat' unc.sr rcfle b of the 

CER. I, therefore, hold that im.ion of ;:.a:y of Rs.8.5O.00- under Pue 26(1) 

and penalty of RS.i,9'7,146/- 'je 2E. 2) or Appeiia;: c.2 is correct and 

proper. 

12. In view of my above fnc: pass nefoIcwirc oder 

CFDE 

(i) I uphold confirmation of drnand of Rs.84,31,376/- under Section iA along 

with interest under Section 1'A of the Ac and also uphold impositbn of penalty of 

Rs. 84,31,376/- under Section ifC ot the Act and penalty of Rs.i,97,146/- under 

Rule 26(2)(i) of the CER on Apent No. 1 

(ii) I uphold iniposition cf eflaitJ of Rs.8,50,000I- under Rule 26(1) of the CER 

and penalty of Rs.1 ,97143/- under Rule 2.(2)(i) f the CER on Appellant No. 2 

0 

 

(c- o-jl. .d'ic' i 

 

     

By R.P.A.D. 

M/s. Bansal Ship Breakers F Ld 

Plot No.25, Ship recycling Yani. 

Alang, P.O. Manar 

Dist:- Bhavanagar 

r t1 4çj frT 

3, fi 

d-' 

friT - 

Shri Rubal Kapporchand Barisal 

Director 

M/s. Bansal Ship Breakers P Ltd, 

Plot No.25, Ship Reccycling Yard, 

Alang. P.O. Manar 

Dist :- Bhavnagar. 

'e 'l{z4, -Jc.'1 

Hc1 fitr 

Ce f fItr 

~ 

,3fT - tfr:?; d-C- k 

Copy to :- 

1) The Pr. Chief Commissioner, CGST & Central Excise, Ahmedabed Zone, Ahmedabad 

for his kind information. 

2) The Commissioner, CGST & Central Excise, Bhavnsgar Commissionerate, Bhavnagar 

for information and necessary action. 

3) The Asst. Commissioner. CGST & Central Excise. Division-Il, Bhavnagar for further 
ecessary action. 

4) Guard File 
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