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1
: DROER IN AFPEEAL i

Shri Hatal Nawnisrai Shah, 234 Satya Flate, Maar Blogd Fank, Mehila
octage Circle, Bhevrnagar -ereinafe: referrad o as "[as .Il'i.'m:-s.-llarrt"] againsl
Crder-ir-Ceiginel - Mo, C2IASIBVRE-EEVRIMCZCT-18 eated  A8.1.201E
i1eveinafter reerrad b0 oz ‘the ipucned ordar'h paseed b the Ass smnt
Sommissicner, Cantrsl BST Cwvigon. Whawiacar-Z. Bhavnaga: (Mersinafter
-g'ered to as ‘the ower adludicai g authary’

3 Tae brigt facts of the case are @t nwestigeton cenducted by toe
OFicers of A-ti-Evasian Wing, Bhavnagar in vigw cf infarmation shared oy the
|mpeme Tax (lrvestgalion. Abmedabaa, who oronded copy of docurments
suized By tham foom bY's. KBM frpq & Steal Trading Pt Lid.. Brawnogal
(Fereinsefe: refemed ta &5 “the ship breaking unt), ravazlec tna: lhe ship
braaking Lnit had eared ewciszhle gocds obteices from oreaking of ships
withous payrani of Cantral Excise duty and without oreoaratior of Ceniral
Exzes invoices during the financiai yesr Z200-10 and 2C1C-11 Statamets of
a tyars and brokers of the appsllant ware reccrded under Secticn 14 of the
Centz Exviss Aot 1224 (herainaftar refamad to es 'ihe AC™ confimmed thas
ikay parchasadibnckerse tne goods frem te sppellant withoat pavment of
Cantrzl Excise cuby anc W ticul Cenbial Zxc 2a inve.oas and thet the paymsrts
wiene made in cash. Ghew Causc Notoe F.Mo. WME-TADeriAG201£-15
dated 5. 122014 (nersinafter refeired ‘o as "tw mpuegned SCHY was iasted
& P& Eip arcaking anit and ozher & nat cees ind ading Lhe appellant propesing
EnmvEy 0 Uenitral Sxc'ea d oty of Rs 12 3014090 vnder Sect.on 11404 of 11
Canrel Fucise Mgk 844 (hareineiter referred to &8 “tie Ael) alon witk . mansst
anear Zecticr 11845 of the Act fram the skip Bega<ag unit and to impose
aeralky weler SeSion 1140 of the Act and urde- ule 25 of Gentral Exciss
Aules. 2007 {nersirafte) referred to as ‘the Rulsa’ | upan the aaip breaking anin
anc &= to mocse perally under Ruls 26[1) of the Ruies cpea the appalant
2ne athc: noticeas. Tae SCM wias acjucicatod by tha lowar adjudicating
aulhonty vide the impugaed order, whicks Imaosed panalty of Rs. 316,57 8-
Lpon the sppelant urde: Fula 28 1) of the Rules, 12 berg iner wad in sellirg
of clandest nely cleared =xcisabsa goods.
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" 3. Beirg aporieved witn che imougned ordér, the appelanl bae poalemed
preaent appael, arar-alra, on the Falloweing grcanes -

q1  Theimaugned crder pasaed by the Iouser adjudicating astnorly 1= a3 in
law, ureust ard ilegal a1d 4 nct manteinebz in tha eyee o° law. "nE
Jmpogned order is oased only on privata recards saized Ev the incony: Tax
detarimeat fram the ship bBresking urt witnool :I|EIE-iI;|:E| the corrabongbivi
enidennea Ststernant of -he gope lert was recoded wr 16 2015 where, n the
apoelant -gc epecficzlly statec  that  aadingisedt.ng of he gaccs
marufactured by ta ship brezkang uat was made through "Choantyeala
denleyed by the bEuyels, Hawsver, in tha present tas=, na euch evideroas
hava .bu-r.n Jlaced o record regarding rame of buyers or no statemsnte of tha
=3id Crhaatavals 2opears to vave Been recorded to susta n tha llicic rameszl
o! the exc sabie jJoads clesred by the akip breasing wnit ard no moray |ow
back nas been taken or racc-d. Fartther, no wvicences vave been placed on
recar; wh <h ectabliabad thai tha goods aneer dispute dao acwally 22en
loacad from the se'd sk'p oreaking unid ard AzLally ~=meoved fram the fectory
gate of :he said ship aicakng unt Therece, it iz establsec tet ine
i—ougned amar has been sassed on assumpton and presumption bsz < and

an the basis af Led paty evicenos wiltou: comoborativa svicenoe.

$ii Tha wawer adjudicatiryg auhonty has vialated tra principles of nabura
‘ustica massach as thewga she appellant had requestec te supaly the Fac
copas of [Tebed Upon Cocuments, patoalasly, sopes of 17 weighmen: s ipe.
The lpwer adjadicstng actrarty kas % lee to establisn the means of
trarsooration. n';-:-nlan_.I flow back 211 names o tha buyars atc. The lowed
adjudiceting au:horty has alza lalled to =steb’=h thet tha eppellart vwas n
knowledge that the d.sauted gaads were liable to coofscation and nd orde” o
ceofscaton of geods has beer pazaed. Thus. il is eswalshed chat the
appalla-t was rat &l all congerned inary ilicit acivizies vindéer Kule 25011 of the

Fules.

ity The hredirgs ar Para 2 o the impugrad onzer are givien withoor ve-ifyiag

=
a1

prevadarea being followae undor Seellen 53 of the Aol ard “hersfors. ars
et praper ard legel Theraiooe, tha impegned cede: is nat self-contsined c-der
urder Sechic 33 al e At as no KLDs were supgicd o che appel-anl Lhgugh
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" Lhe Arneaors-Hoib has Been mertioned c nave been enclossc I is

sLibimittas that only reading aut 1 weignment slipa st the time of recorcing of

stateani i3 ot affrmasive o prave the charge as alleged ntne SCN.

a1 Matetnstanding ke abaws subtissona noig suboaited thaz the lowar
adiadiatng  avloriy was efersed  Final  Qrder Wo, 1P FIRNAL
ORDEKCEXYHPZ0TY  dated 2652007 pased by ke Setiement
Cammissien Ir apa2als Flec, by the £ip broaking anland gthes 3 ce-noiicess.
The Setlemsar Cammissien Fas pagsed e acder ¢ the bagia of accestance
A% iy Canility by ke g breaan] ghd on respect of 119 entriea made i
Anneuure-ll. orewarad oy the departrmen: out of which § entnas balong to the
gipellart. It ‘2 fourd 1bat where no deszription of goooa has Been mentanad.
tne deta |= ware pertaining to clearer.-ss af non-exseable goaods Futhar, in
respot af ane entry eetauning to ba appalians. 0 haes baon 2ocespled thal ro
truc had eapacity 27 Tanspoating e geadz bavng weeght of 100 MT and
acoardiagy tha Sattlerment Comumission hag held tat the duty detennired by
considerirg remaval ¢ 103 KT ol goeds is not trua and eomes.  Lhs
cascripion af gacds has nal Bear mestanad by the capatmant w0 13- as the
imformaton given aasirst 2 eqtries aera nirg th che appeilant and as« o ae
li-mad a5 non-eacissble goods. Therafora, tr2 lowar adjudicatirg sdtnorityr
ba= imposad penalty of B 3,128,518~ Cpen ke apoellant wiaout any cogent
AreJnes,. The appsllamt -alisd ar following decisione in eupport of teair
cenfertion

o O A anriuen Pt L, = 20°£ (31 ELT 354 1Tri. —AkTd.]

o Orcar Moo ASTIRE2-110340%07 5 dated 17,7 2019 passad by GESTAT,

Ahe-edzbad in Lhe caza of Bajrang Castings Puk, Lid,
+ JEL 'ncustries Ltd — 1939 M0 B T ME (Tri.
+« Kazgdia Dyei-y. Bleaching & Sinishirsgy Werks — 2000 (124 ELT 82°
AL

= Parshuram Cemen: Led. — 2002 0750 ELT 213 (Tr. — Delhi;

« Essvee 2alymers |FI Lt — 2004 (165 EL T 251 (11, — Chennai]

Sanoeriesmear India Py L — 2003 1153, =L T P05 (T, Dezlhi)

< Porscaal hearing in tne meter wizes attendad by SvShri M FL Maro and L.

H wreshi Songotants on aelkalf of te appesart ard reitergted the gravinds

-:-. )
Cwrbbal oo- g
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" of appeas ard made wnlker PEL subesoons and subsited hal the sase

Fas been boaked o dhe basis of Ireoms Tax rece-ds shared by oome Tax
aulherity  that che anpe lart 15 bickes arkye that trey wweark onlv too aulow
porchagars and secers ta mest 2ack otaze; that they sre rat invcived 0 oany
clancast ne actvitizs; that pena iy mpo2ed an thent may be set 2side i view

of na evidences agairz ty2 aope lart

Findings: -

=3 | hawe carafyly qeae gk tne fzos of the case, the inppugred arcer
&no wrthen a5 wall = ore aubmiseicne r-ade by tha sope lart. The ==z to Be
dacicad in iFa prasett apoeal is winather the irnpagrad arear. in the facks ano
ci~sumstances of this ca=a. impasing panahty urdsr Ruls 2501 of tha Rales =

comact or otharsiss.

6. Tha apoallant Fas centsndad that the impJygred orcar hag oesn passsc
an assampetion and prasumotion basis ard o iha basis of thirg parly cvicones:
wtiout comoborativa avidenca. Howevar, | 13 that th2 faos of 18 cose
evealcd] al lhe chage of clardexlire cearance ¢ ke exaaable goods Fas
besn fra~ed on the Eass of irfermaion shared by the Income Tax autany
together with = :ncrimiaatirg cocumente récovarsd by them mom zhe shp
breaking urit. The gate passes and waichment slios -eocaverad froc— Lhe shop
Ereakirg urit evider ==d thai tne shio breaking nit had dancastinely clearsed
the excissble goocde without payment of Centren —xcss duy and wikaui
propaalion ol Sentrzn EXcise nvoces wth intent ta evade payment o Central
Excize dusw The Qivectar of the ship oresking urt under hiz statermnert
rezordad by ks Centm Excise clicars an 27.71.2012 ad—#+ed clandestne
clesrances of she exciseble goods erd caposad Shat thay sed the gcods Lo
purchasars 1P".r|:||.:gh prossrs on ural orders. The apoelant cnder Fis slatemort
ratac 16,7 .20° 3 recanded beders Central Excise offiosr kas alsa admitted that
Fa acwed 3z a broker "0 finalizing the e of pdichase and sals ot M5, Plaes
anc M S sorap; that he J2rdssd 11 weeigiment siias on which Fis aatne Bad
baea written and he nanfirmed that be had bro<erad e dealg ir espes; o7 the
said wesighment slips: trat he ©'d not kesp ary records ralating ta Erokarags
ok urdetaken by P oqod Fe owak kot in &3 onositicon 0 stae pemss b

buyers af the geads thal tag skip areaking Al beed seki shess gaeds in cash

ﬁ:\.l'"-l"‘—".l_"_:;_ —_—
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wetaoLt i3s1ing any inwoics whoren he was brokar. The statements of tha

ouyers af tae gacos ano same alhor bioke's weare alen resomad which
conar~ed that the slip hreaking urt had clandesinely claaren £a axtisabla
goods without paymen: of duby and receread she sale praceeds in cagh. |
further ard tnec in zome caaes, where detailz marlianed in Gate passes and
Weighment slims renavergd f=am e sh.p breaking uit ard detai £ mestioned
in Ceriral Excize nunices a2 lound talisd. Therelare, auttcriciy of the
docamenta cannagt ae oo btad, Hence, the cnminallrg desumetts thared by
tne ‘ncca Tax awthenty carrebc-aled with the depostiors maide by the
Director ¢ the sqip bregking urit anc ta statement of the appallant himgalf
ara wital ev'dences, which arcve that the aspellaat 9as corcelrad himsel i
et angd pu-cnases of the dandest nenw cleared goada wiaich P& knew that the
e werz liasle o confscatien. Hence, . do ne: find any merit in the
AsLheEnl made oy tne appallamt erd hold that eralty under Riale 25017 of the
FLl2s s imposabe wpen the aopellert for cha rasecnz stated in below
Paragraprs,

£ s hne at ing stataments recordec during souege of investioaticn aneg
v bslardal picee of ewdenoas, culy comoborated, whicon rave ot been
ehased o, any stages by the sisterrani makars and chersfore, a2 oer 1he
seted Ispal pesiion sanctity of kA =a—2 canrat be cndamiinss by ba:d
arguments any. The Hor Ble High Caut of Madras in the casa ot Lawn Texlia
Mills Pyt il repartaed 22 211 8-TIOL-1524 RS -MAL CX haz held az under, -

IO, ThE SDove fels Wl Sieany ahowe Mal- e ancganan s ooneg of
pigrcaskie ramoval I mawy bes trus thatl e ourmen of proving souh
a0 aneastan 2 o iie Depoinact Hawegvar, condoziing mmoval
Withi an arhendion v evades tawmgn) of G s aipays dane oA
socale mannoer amd not oy an oo ranEiciion ior the Daoaanasent fa
nlianeeiely Jdeiect N8 ssmg. Thareforw, 0o cosa ol Slocicslins
ISR WNRIA setrsves wworagd fhare msy e cagss rihora direct
ccinmoniay evdence Wil Hel DR ;ealiahie Howevarn hesed on tha
serad recorcs, F tee Decartmest iz abie o animg facg csiofnsn e
GEEs Of clandesine mmowval snd fhe shin oresirrig oo @5 oot bk 190
Aa SR mlagsihie arolanglinn far tha same rhan e alleogadion or
SRS IOV Nes fa e beld fa be oncwied, I offer worda, the
stasiarn oo ddarer & proul vt g cagred 6 such 0aRes. MAEY
net hs tha game. as i olliar cases whees NSre i 0o aiogahion of
e ve [T N F AL 1]

al AR noficad abave the shin breaking vnd hays mof deioed any of
e anegatonz, whink ers pul Torin excepl for 2imoda aca Mirnsy
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revieashiars, WA sfae Srcsinn Lmid Rad sl AUCoeils oo csralish
FRair inmnnance. tninT cavared s Mandging Direcdor b =3y 20
phie miakig e redrachon. Theme was o attamef mada by the 2hin
Dicaring Unt o shite Ay Sgse by ooumingg fonwand o give B
statemont amd arcoducimg rasocds, The saflogadion OF Qer@I gecesing
has ral heen disprgeey it the mannes knowse o law. Thos, we find
Heat e Adivdhcadng Auinery, e Apoelace Aoiants 535 wean a3 e
Trtema) fonconed an @2 and aack af them has givan indepenuen
FRIGHSCINTS G VB COWILNES A,

JZ Thuz, in the adsenee orf eny parvarsdy i e inding. e Court
CARRIE Dirafera vatn e facival finding recordsd by vha auvtharities az=
woi @ e Tmbuna! G5 the aoope of Bra appas!’ havae e Covn
undar Saolion 35 G of N Candrad Dxoese Aot Js i decide oF &
sARAANS quasiing af law. e find thara = oo quesshion ol v ol
legs § SUGSRERNAN quRRNO OF My anaimg e considaretian n i
mstard! cuse, Yhas, MNeooacpasl fled Dy Mhe shin Oreaking unf i3
iEMiESeT.
[ETIRARIEREE Soran ol
7. 7ne gopelart has also cottandsd Lhal narme af buayers wearg rat placed
ar recc-d ta suetein t0s i licit rerfowal ©F the 2% asbe gonda cleared by the
ship breaking unl’ &nd ne oy dess back mae baen teken &n recarc; that no
svidonoes have bee placed on record whicn astab ishsd that ke gooaes Lader
dizraule hac actua by been loaded fom the eaic ship bréaking ot ard 2enally
iemayad from the facicmy gete of the said shep brsakeng unt i dnd that b=
argu-ants of tne aopellant da nat aole any fisid in wlew of f221 that rane af the
parstns inclusdirg Dlkectar of e shio Braskirg uqit, woose slalemsrts wes
racoradad 9ave denied that the excizable geoads were qeither Icaded fram the
=hip broakiag urt par denied that fa goods were Ao remowed froe the fasooy
e of e shio braakirg u-it. The aapedart cnperusal of 11 weighmari =lias
haz in fast canfessed in his gtatevent Jated 1681203 thal the caczable
qoods detei ad ‘Farein wess abtaired from brea<ing of ald ships ang sald fram
the ship breakng unit, whick Fae rat basa relracted a) any stage. Tre
aopclarl 0l nei name tae boyers in hiz stat2imest o whom the sxcisgk 3
pongs w500, aay ng that ba dic not remamber har rames b e admitted
tc haie got scld to many af tham. [ is strange +at the appellant haa now 2a4en
ploz that the departrmert Pae not astablisweed the dedais of bayars. | find that
the raccrds mainfined by B2 sop Braakng unit, which were afirned By tho
Di-actor of the ship bresakirg .oil carne: be orushed eside sand it is not g

aaze of = appellant tha: -ka sh p break.ng Ut martained suea recorce ey
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" ta false y imaolicaze the appellant.

IO & wediled lawr that n casexs of clandeslira reroval the dapartmenl =
nal seluired 1o prove duty esasion wity mathomatcal oesisan, My view 1z
suaponed by Ldgmerts af the Hea'be Supreme Gourt ity the cases of Shr
Zhah Gumanma. repeted as 1985 (131 ZLT 1631 (500 % Aaflet Texiles 3 P.
fld. reportad as 2009 :235 ELT 587 (35,

7.2  The statements 7 not ratracted, are lega’ ard valic in she evea of ‘ew
and Fava o ke conaideran as cormehoestve evdenes .f-:s'._helu:l in e gaees of
harezh o Sukhawani repantad 55 1996 752 ELT 258 (50 and makesl Ko-~ar
aerg repared 25 2016 (31 ELT 221 PE-Dalqi. | am of the conaiderad weaw
tne: the admited facte need not be prowed as has bean.beld by e Hon'bla
CESTAT intna cases of Alex Irdusrias recaresd as 2008 230 ELT Covd Th-
Murapail and W's. Divine Salumions reportad a8 2006 [204] E.LLT. 1006 (T
rotErng )L Hen'hls GESTAT ir the case of Mes, Reaoon Engg. WMWarks meparte
2 2004 (3B ELT. 373 Ni. Dl Fag alse 12le thal AdasigsanConl 2ssion 13
& sdbstardal aece of evkddence which cac a8 Leed agairs’ the ma<er.,

&, Tho appsllant Fas suomitted tat copy of relied svoen dozuments waro
G0t pravides] ta Fern |OFird at Para 14 of S0 datec, 258122004 cledily
airten that -2 dosuments «elizd vpo Brs isted ir AnqexureS o S0MN and e
rapy of RUGE cav He mads ayaiab.e for inspacfion 24 gemand | da noe Frd
Ay rBCLIESSS |p aced by the appellant that the sppel’an: kad ~ada any request
to inspact the ralied upon cocuments and ke ~2ausar was not consdsrad by
tne capartrert. Futhar, cocowes cf waighmet sips ware peiused by the
anpeilant at -ha tirme of ~=cordirg af his statement deted 16.1.20102 anc
thersfare. it cannat be said -now that tne Hdods "ainly contaidirg these
we ghmen’ slips wers not provided to the appellart.

LT I view of aouve, | find tna: the contenton: ramed by the appel'ant are
ol ne hep e it ard the departmeni has adoucec suficiert orel and
ol anasy carckbaratve evidences o demargirate that the appeidert has
concernsd imeelt in sale and purchaze of tne clandestinaly clesrad goocs

which ha knew that the cawds wers [Fable Ton confiscakicn,
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*20 L durnes fine Lhadl L2 oimpagrad SON o propeos g recvery of Ceatrai
Tracec guty ot A5 (230 74k glenc wtt izreat and impoetior o7 panalty
wnasr Centra: Excise Aol ano Rules frarad fareunder wae iseusd 1o the s--liﬁ'-
bimaking: uht DIrecios af fa2 shia cresking arit anc otner b co-roticses. the
skap breakirg anit, Directar of the sniv I:-:L;:ahir:g urit and 2 -cticess p-aferad
applicaticns fefure e Selleisees o s3ian which vice argler catad
@8 52017 eofymied Centra Eweise coby o7 Be 917,41 1E!- along with interast
ang i~poasd oanelty of Re. 50,000 cpen ‘ha =kp breaking onis ard ooralty
of Rs. < 2,000 cn easa o bwo Co-noiicses. Leoking to tha quantum of cenakty
‘mposad By ta Setlerran: Sommissicn apon ship Braaking urit 27d Direci:
of k2 ship breaking anis. | find iFat oosalky oF Rs, 215,513 :mposed unon Hhe
aposhar: is crcssswe, | lhorsiore, ieduce he penalty 16 1530 50 COD- (o ~est
wi £ P2 ands of justes.

1. Ir wview of above, | modiy e mpugnesd order a0 rede 28 penaldly o Be
oL 0L - upon the appellznt anesr Ry e 2807 0 1 [Fees,
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12. Tns aapeals flze by the Appallants stard disposad olf in akbovs termx
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i Skri Hatal Mawvritrei Shah, | = e Adrleres. 1z,
20d Satya Flats, | 52w, TR v, :
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Cepy for informabion and pnecessary action to:-

1; Tha Prncipal Chief Commissions:, GST & Centm Exciss, Ahmacakbad
Zonse  AkRradabad for his kind nfarmation.
2% Tlha Commniggioner, GST & Ceqtral Excize, Baavynagar Cammissicaerats
Ehzswnagar.
21 Tha Assistent Co-~'ssaner. S ST Oivisicn-'|, Bhavnagar.
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