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Passed, by Shri Kumar Santosh, Principal Commissioner (Appeals), Rajkot 

1 RaT/ ti/ 'ituI 1ct lc4tut, 

i'ai'ik/ ii ti,I ii)ii.i 'ii{l / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central 

Excise/ST / GST, Bhavnagar 

W f11'Pclt & fnii 1T9T IName & Address of the Appellants & Respondent :- 

1. MIs Bansal Infracon P. Ltd. Plot No. 2137, Near Golden Ar,, District-Ataabhai Chowk, Bhavnagar 364 001. 

2. MIs V. K. Bansal Director of Bansal Infracon P. Ltd. Plot No. 2137, Near Golden Ar,, District-Ataabhai Chowk, Bhavnagar 

364001. . . - 

M/s Shri Vinodbhai Amarshibhai Patel, Proprietor of Shri Krishna Enterprise, 304, Shoppers Point, Parimal 

Chowk, Waghawadi Road, Bhavnagar-364001. 

4	 Shri Kishore Bhai Amarsiugh Patel, Proprietor of Shri Krishna Enterprise, 304, Shoppers Point, Parimal 

Chowk, Waghawadi Road, Bhavnagar-364001. 

Ifn il tiifliO I tiiR'e°l WtT 3Tfiti's Riwl,c1l I/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A) *fl#ii tj ij t 5T'fi -4ii1.e V 3t'ft9    1j srflrfrirsr 1944 8TtT 35B Tattt t(* 
 1994 Tii 86  

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 I Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) 4Ie'ti iq'i +is1  tiFt  sfli ir ct'c ai'fl4l -llt , 2, a'° sr, 9 
TiTfTZl/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RJ< Puram, New Delhi in all 

matters relating to classification and valuation. 

'is 4P."/ut 1(a) , ii aiiiai 4li  qi('i c'in inie,  ai'fl41i -qiiiI'ti (m) *'trfsrsftsr 
'fifT, , nii4l jitiei os r'ni11 rrtll/ - 
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2d Floor, Bhaumali Bhawan, 

Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in pam- 1(a) above 

'I11 Tai4 iTtF'tt fLf t(ai4is) fii1l, 200i, fii 6 fa1P,n 
lll,

uc'1i TTTt 1FnI iiii T'tT1ThiT 5 ii uii 

rsr, 5 'iia v'r 50 'iia araii 50 TRr& *tlr: 1,000/- 5,000/-  T10,000/-  iflai1l).o RTj95 

iiu i fttiifttr 'jr .,j.icii.i, *iIlle ai4l  eiiifi'ei 41 tniai i  9W *41 41 sill's  tTW SRI  
II'c1 *ifl gir rm fi t'i 'ilt 4Ilo i'ee 911 S.(I1Hi 91 41 T91 iii l'ii '9Tf rtiq1e aiN1q iflqr41 trrurr fic1 I 

I'I Tt (t3iff) 411 fW9T915O0/. 'I 91FfBir1 9jut'9rei mTi/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and 
shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/., Rs.10,000/- where amount of duty 

demand/interest/penalty/refund' is upto S Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 

Registrar of branch of any nominated public sector bank of the place where the bench of any nominated public sector bank of the place where the 

bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

-lIliItl'r.-.'i 9T414lni,1ltIli, 1994416T1r86(1) uci7n  fi i4L 1994,1 9(1) r9iflsiif.n 991S.T:-5 

rinftt .  nflrueesi 1e.g 414Il 41ui41T TiA fl.4) i)t)  

41i i91919141sl191 wiii 41Tr3fri ii T9Tfl11Wr S iia 9T-si4) 901 591T901T50 iiia 'i91 ai 50 

9e'1sts4r9rnrtr: 1,000/- , 5,000/-  aiii 10,000/- 4l lvI1s1 tjc4191s4 tjrr inii, tifw- 

ui4lsl)i iiqiI917'UT 41 9ITT eq  sS2iwj 1119191 Oft 41 411$1.sl, Ow 4'w ei.i 41i/) ait11'e fl91gi't Sllrf11'411 411'li '9T?t I 

rr 'iiii, 41 -w iiai i.ii 'si1&  arr In kq sninfO9sTsr 41 siiiai Rain I -snn aiisi (41 .siit) f11 aiinn-'r91 11s 
91f4i1Zni atTq,sni fllil 1 . ' ' 

N-. 
'-,'The\appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as 

\pes!ibed under Rule 9)1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against (one of which shall be 

è,r0fied copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demandd & penalty levied of Rs. 5 

or less Rs 5000/ where the amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs Fifty 

Lakt'ls/Rs.lO,OOO/- where the:amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank 

/d/zft.'in favour of the Assistnt Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated. / 
'plication made for grant of stay shall be accompanied by a fee of Rs.SOO/-. 

(B)  



(v)  

(vi)  

(0) 

fi  1994 Rt 86 -T' (2) (2A) *I'. 1994, 1i 9(2) * 9(2A)  

:-j (I) t.n-VS.T.7 

('it 11I1l t1)  5TU "1filH ii 1TT • 1 I int i'fl1k  

The appeal urder sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied' by. a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) 4lii   i1'i (i) rdRlPk.i 1944 u354r,t 

rffli 1994 taiu83
WFT 

c10 
  1Z'II  

(i) aTtr11 

(fl) 
(iii) rfliii'fl   6 

-  W5Ri fi'l'i (tr" 2) 2014   *i.ii 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Taunder Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of thèduty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 
Under Central Excise and Service Tax, "Duty Demanded shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 
- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement Of the Finance (No.2) Act, 2014. 

(C) 
Revision application to Government of India: 

1lIn  , tt Pii, 1994 *lSRI 35EE cc.ii iq IRI, ici 1'.'i'I., 

ftr4iiiq,  fl  trir, rwr, t-110O0i, ! 
A revision application !ies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section35B ibid: 

4 wf41 ii.i  wr1fl 'iiai i"i.i'i cli'i rffl T'iaii rft 
rw'ui, rf'*fl   jfl q,iajl rrfl'4l 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of -processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

(ii) i f11   1I r i f1i1 ,1RI 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

c'i +,.ini'i ffii rrrr     rr (trfii rri / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. - 

11  t*   t'ii 
 Ii i1rr (92), 1998si-ri 109 ii - - 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

w fqç EA-8 , (3Pft) I), 2001, cPi  9i'1iI,w 3l11 i 
3 1Ici 'ii.fi i1j I 'ip u'1) rti  
1944 r35-EEii1iRn tii4l arry n1twTR-6 I - 
The above application shall b'e made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise- (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is-  communicated and shall be 
accompanied by two copies.each of the 010 and Order-In-Appeal. It should also be accompariiedby a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. - 

Drr iii.i m 1lIi flaffci  iiIl t ii4l 
200/-   000 -! - fiaTrI - 

The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

frr il'.il i4lk wrn(itanr rr s fiTT ifPi atrw fi'-'ii '"iirii I / In case, if the order covers various 
numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, not withstanding the -fact that the - 
one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid 
scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. - 

.-iiiii 1975,crt-1 ii! wr*ii 6.50 "i ariiiin ftlrn / 

One copy of application or 0.1.0. as the case may be, and the order-of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribedunder Schedule-I in terms of the Court Fee Act,1975, as amended. 

r* flfli -iit1.o i11, 1982   iii 'i' il lf  4l tqii wli 'iiii I - - - - 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service - 
Appellate Tribunal (Procedure) Rules, 1982. - - - - 

i'Al tsr r dl'fir i1.r ' fi rntRrrr qi"4'i,, wjtr . l'in.i iiii rfrtirff 1 -+ii.fli www.cbec.gov.in r  - 

For -the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in - - 

(1) 
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:: ORDER IN APPEAL::  

The below mentioned appeals have been filed by the Appellants (hereinafter 

referred to as "Appellant No.1 to Appellant No.4 as detailed in the Table) against 

Orderin-Original No. BHV-EXCUS-000-JC-43-2017- 18 dated 22.12.2017 (hereinafter 

referred to as'the impugned order') passed by Joint Commissioner, CGST and Central 

Excise, Bhavnagar (hereinafter referred to as'the lower adjudicating authority') :- 

Sr. 
No. 

Appeal No. AppeI1nt No.:. Name ofthe.:Appitarit.. s. 

1 V2/538/BVR/2017 Appellant Np. 1 M/s. Bansal Infracon (P) Ltd. Plot No. 154, 

Sosiyo Ship Breaking Yard, Sosiyo/Alang, 

Bhavnagar. 

Office Plot No. 2137, Near Golden Arc 

Attabhai Chowk, Bhavnagar. 

2 V2/539/BVR/2017 Appellant No. 2 Shri Vijay K. Bansal, Director, M/s. Bansal 

Infracon (P) Ltd. Plot No. 154, Sosiyo Ship 

Breaking Yard, Sosiyo/Alang, Bhavnagar. 
Office : Plot No. 2137, Near Golden Arc 

Attabhai Chowk, Bhavnagar.. 

3 V2/33/BVR/2018-19 Appellant No. 3 Shri Vinodbhai Amarshibhai Patel, Plot No. 

102, Escon Mega City, Opposite Victoria 
Park, Bhavnagar. 

4 V2/27/BVR/2018-19 Appellant No. 4 Shri Kishore Amarsingh Patel, Proprietor of 

MIs. Shree Krishna Enterprise, 304, 

Shoppers Point, Parimal Chowk, Waghawadi 
Road, Bhavnagar — 364 001. 

2. The brief facts of the case are that Directorate General of Central Excise 

Intelligence issued Show Cause Notice F.No. DGCEI/AZU/36-52/13-14 dated 

3.6.2013 to the Appellant No. 1 to Appellant No. 4 alleging clearances of MS 

Scrap/Plates etc. obtained from breaking of ships clandestinely without payment of 

CE duty to various customers and also under valuing the goods as under : — 

(a) Appellant No.1 clandestinely manufactured and cleared finished 

excisable goods attracting Central Excise duty of Rs. 90,23,902/-

under Section 11A(1) of the Central Excise Act, 1944 (hereinafter 

referred to as "the Act") without payment of Central Excise duty. 

(b) Interest should not be recovered under Section 11AA of the Act; 

(c) Penalty should not be imposed upon Appellant No. 1 under Section 

11AC of the Act read with Rule 25 of the Central Excise Rules, 2002 

(hereinafter referred to as "the CER"); 

(d) Penalty of Rs. 16,34,038/- should not be imposed under Rule 26(2) (1) 

of the CER for passing on fraudulent Cenvat credit by issuing excisable 

Page 3 of 32 
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invoices without tiaUy deiverng the goods. 

(e) Penalty shouid not be imposed upon Appellant No. 2 under Rule 26(1) 

& (2) of the CER. 

(f Penalty under Rule 26(1)&(2) of the CER should not be imposed upon 

Appellant No. 3 and Appellan: No. 4, who concerned themselves in 

selling of excisable goods in clandestine manner, which they knew and 

had reason to believe that the same were liable to confiscation. 

2.1. The above SCN was adjudicated vide the impugned order as under 

(i) confirmed demand of CE duty of Rs. 90,23,902/- under Section hA of the Act, 

along with interest under Section 11AA and imposed penalty of Rs. 90,23,90/- upon 

Appellant No. 1 under Section 11AC of the Act and gave option to pay 25 % penalty, 

if demand along with interest is paid within 30 days of the receipt of the impugned 

order; 

(ii) imposed penalty of Rs. 16,34,038/- under Rule 26(2)(i) of the CER on Appellant 

No.1; 

(iii) imposed penalty of Rs. 9 lakhs under Rule 26(1) of the CER and Rs. 16,34,035/-

under Rule (2)(i) of CER on Appellant No. 2; 

(iv) imposed penalty of Rs. 21,644/- on Appellant No. 3 and Appellant No. 4 each 

under Rule 26(1) of the CER; 

(v) imposed penalty of Rs. 16,34,038/- under Rule 26(2)(i) of the CER on each 

Appellant No. 3 and Appellant No. 4. 

3. Being aggrieved with the impugned order, Appellant No.1 to Appellant No. 4 

preferred appeals, inter-a/ia, on the various grounds as under :- 

Appellant No. 1 :- 

i) Appellant No. 1 stated that the impugned order has been passed only 

on the basis of the third party's evidence; that the lower adjudicating authority 

has not given specific findings while passing the impugned order and relied 

upon the pocket books, diaries, etc. seized under Panchnama dated 30.3.2010 

from the office-cum-residence premises of Shri Vinod Patel and Shri Kishore 

Patel; that statements of vehicle owner / transport agencies cannot be relied 

upon without any corroborative evidence; that they relied upon the case-laws 

as under :- 

Page 4 of 32 
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(I) Mahalaxmi Dyeing Mill reported as 2016(343) ELT 453 (Tri-Ahd) 

(ii) Alliance Alloys Pvt. Ltd. reported as 2016 (338) ELT 749 (Tri-Che) 

(iii) Jindal Drugs Pvt. Ltd. reported as 2016 (340) ELT 67 (P&H) 

ii) The lower adjudicating authority has erred in recording findings that 

the seized private records have been corroborated on the basis of statements 

of brokers, transporters, etc. as these are nothing but the third party 

evidences; that without adducing evidence of 'loaders' and 'cutters' the 

statement of director of the Appellant is not sustainable; that private 

records/diaries, trip registers, records and register of Gujarat Maritime Board, 

statements of brokers are not direct material evidence; that the charge of 

clandestine removal is required to be established along with data of the 

production and raw material from which the final product has been 

manufactured; that permission to cross-examine the witness had not been 

granted and thus the impugned order has been passed only on the basis of 

presumption and assumption. 

iii) The excisable goods are sold at the factory gate and transportation of 

the sold goods used to be managed by the buyer of the goods or by the 

brokers and the freight charges were also paid by the buyers and after passing 

of the trucks loaded with goods from the factory gate there was no control of 

Appellant No. 1; that it is the fact that Appellant No. 1 had received sales 

proceeds of the goods from the concerned buyers either through cheques or 

through RTGS; that they relied upon the order of Commissioner, Central 

Excise, Vapi who had in similar issue of passing of the fraudulent Cenvat credit 

dropped penalty proposed under Rule 26(2) of the CER; that penalty of Rs. 

90,23,902/- under Section 11AC of the Act imposed on Appellant No. 1 is also 

required to be set aside 

(.iv) Regarding confirmation of differential CE duty (Annexure UV-1 to the 

Show Cause Notice) in respect of under valuation of the goods Appellant No. 

1 submitted that rates quoted by M/s. Major and Minor as well as other 

agencies/person cannot be considered as actual rates; that differentiating 

invoices on the basis of price mentioned in the goods is not proper; that the 

prices circulated by the market research agencies cannot be taken as 

Page 5of 32 
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acceptable transaction value under Section 4 of the Act for the goods sold by 

the appellant; that the lower adudcating authority has not established that 

Appellant No. 1 has received rnory over and above the amount shown in the 

respective consignments and :herefore, tha impugned order confirming 

differential amount of CE duty c the charge of under-valuation is not correct. 

(v) Regarding imposition of penalty of Rs. 90,23,902/- under Section 11AC 

of the Act the appellant submitted that the lower adjudicating authority has 

not mentioned any section orrue of the Central Excise Law under which 

penalty is imposed and therefore, they could not defend this charge; that there 

is no mala flde involved and therefore, imposition of penalty under Section 

11AC of the Act is illegal; that 

Appellant No! 2 :- 

3.1 Appellant No. 2 reiterated submissions raised by Appeliat No. 1 

against imposition of penalty of Rs. 9 Lakhs under Rule 26(1) of the CER and 

imposition of penalty of Rs. 16,34,038/- under Rule 26(2)(i) of the CER, 

Appellant No. 2 reiterated submissions raised in respect of Appellant No. 1. 

Written submissions filed by Appellant No. 1 & Appellant No. 2 :- 

Appellant No. 1 and Appellant No. 2 filed written submissions on 

31.12.2018 wherein they, inter-alia, submitted that names of the customers 

to whom Appellant No. 1 had sold goods in clandestine manner have not been 

disclosed; that the names of the customers from whom cash amount has been 

received has also not been disclosed; that the 3 party evidences and 

statements cannot be relied upon for confirming demand; that the Show Cause 

Notice is time barred as private records have been seized on 30.3.2010 

whereas Show Cause Notice has been issued on 29.03.2011 for the period 

from 2008-09 to 2010-11 (upto 01.06.2010); that the charge of under 

valuation cannot be confirmed without challenging assessment of monthly 

returns and only on the basis of market inquiry; that they relied upon the 

decision of the Hon'ble CESTAT in the case of Om Aluminium Pvt. Ltd. reported 

as 014 (311) ELT 354 (Tri-Ahmd) and Bajrang Casting — Order No. A/11033-

1103/2015; that demand, interest and penalty confirmed vide the impugned 

order are required to be set aside. 

Page 6 of 32 
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Appellant No. 3 & Appellant No. 4 :- 

Appellant No. 3 and Appellant No. 4 submitted similar grounds which 

are as under :- 

(i) that they made request for cross — examination of Shri Mahendrabhai 

A. Rana, Partner of MIs.  Maruti Metal Industries, Bhavnagar, however, the 

request has not been considered by the lower adjudicating authority and 

therefore, the impugned order is not tenable; that the lower adjudicating 

authority has not recorded any findings regarding request made for cross-

examination of Shri Mahendrabhai A. Rana; that no penalty has been 

proposed upon Shri Mahendrabhai Rana; that it appears that the officers of 

Directorate General of Central Excise Intelligence might have promised Shri 

Mahendrabhai Rana that if he gave favourable statement he would not be 

penalized; that in this regard Appellant relied upon the case laws as under :- 

(a) Shalimar Agencies reported as 2000 (120) ELT 166(Tri) 

(b) L. Chandrasekar reported as 1990 (48) ELI 29 (Tn.) 

(C) Takshila Spinners reported as 2001 (131) ELI 568 (In.) 

(d) Sharma Chemicals reported as 2001(130) ELI 271 (In) 

(ii) that the impugned order is non speaking and non - reasoned one 

inasmuch as the lower adjudicating authority has not dealt with the pleas made 

by them in their written submission; that judgments referred by them have 

not been discussed; that the impugned order is issued against the principle of 

natural justice as relied upon documents have not been supplied to defend 

their case; that diary recovered from Appellant No. 3 during the search 

conducted by the officers of DGCEI were containing details of Estimates and 

not bills; that no transporters or buyers of goods or Angadia have admitted 

that goods have been cleared in the clandestine manner. 

(iii) that it has not been proved that the appellant was involved in evasion 

of duty of Rs. 21,644/- as shown in Annexure — VK.1 and Annexure -VK.2 to 

the Show Cause Notice; that there is no documentary proof regarding 

transport of goods cleared by the ship breaker to Appellant No. 1 customers 

premises; 
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(iv) that there is no evidenCe regardirg transaction of amount of Rs. 

1,98,30,568/- for purchase of scrap withoct ceipt of the goods. 

(v) that they have not de&t wfth the exdsabie goods as required under 

Rule 26 of the CER so as to impose penalty and in support of their contention, 

they relied upon the decisions of the Hon'bEe CESTAT in the case of Godrej 

Boyce & Mfg. Co. reported as 2002 (148) ELT 61 (T); A.M. Kulkarni reported 

as 2003 (56) RLT 563 Tri-Mum) and Ram Naih Singh reported as 2003 (151) 

ELT 451 (Tn-Del); that the lovier adjudicating authority has not discussed in 

as to which manner Appellants abetted the ship breakers in raising such 

documents on the basis of which M/s. Shree Krishna Enterprise or other buyers 

have wrongly availed Cenvat credit of R.s. 16,34,038/- without delivery the 

corresponding goods mentioned in the said duty-paid  documents and 

therefore, imposition of penalty under Rule 26(2) of the CER is not proper; 

that there has to be some evidence regarding transactions of Rs. 1,98,30,568/-

for purchase of SS scrap without receipt of the goods, however, no such 

evidence has been discussed in the impugned order. 

(vi) Penalty imposed on the DirectOr of the Appellant No. 1 is Rs. 9,00,000/-

for the alleged duty evasion of Rs. 90,23,902/- which approximately 10 % of 

the duty evaded and therefore, penalty of Rs. 21,644/- for alleged duty evasion 

of Rs. 21,444/- means 100 % penalty which is not correct and therefore, 

penalty equal to duty involved imposed upon Appellant No. 3 and Appellant 

No. 4 is not proper. 

4. Personal Hearing :- 

Personal hearing in respect of Appellant No. 1 and Appellant No. 2 was 

fixed on 22.11.2018, 30.11.2018 and 19.12.2018, however, on all three 

occasions they failed to avail opportunity of personal hearing. During course 

of personal hearing the Chartered Accountant, appearing for Appellant No. 3 

& Appellant No. 4, reiterated the grounds of appeals. 

Despite personal hearing notices sent to the Commissionerate, no reply / 

response has been received and also no one appeared for personal hearing. 

Hence, I proceed to decide the appeals on the basis of available facts and 
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evidences 

4.1 Appellant No. 1 to Appellant No. 4 filed applications for condonation 

of delay in filing of appeals by 4 days, 3, days, 25 days and 26 days beyond 

normal appeal period of 60 days, but within further period of 30 days, I 

condone delay in.fil•ing of appeals by these four Appellants and proceed to 

decide on merits. 

Findings :- 

5. I have carefully gone through the facts of the case, the impugned order 

and written as well as oral submissions made by the Appellants. The issue to 

be decided in these appeals are as under : - 

(a) Whether Appellant No.1 has clandestinely manufactured and cleared finished 

excisable goods attracting CE duty of Ps. 90,23,902/- and whether it should be 

recovered from them along with interest or not; 

(b) Whether penalty of Ps. 90,23,902/- should be imposed on Appellant No. 1 

under Section 11AC of the Act read with Rule 25 of the CER and also Ps. 16,34,038/-

under Rule 26 (2) (I) of the CER or not; 

(c) Whether penalty of Ps. 16,34,038/- is imposable on Appellant No. 1 under Rule 

26(2) or not; 

(d) Whether penalty of Ps. 9 lakhs and Ps. 16,34,038/- should be imposed upon 

Appellant No. 2 under Rule 26(1) and also under Rule 26(2) of the CER respectively or 

not , 

(e) Whether penalty of Ps. 21,644/- under Rule 26(1) and also penalty of Rs. 16,34,038/-

under Rule 26(2) of the CER should be imposed on Appellant No. 3 or not; 

(f) Whether penalty of Ps. 21,644/- under Rule 26(1) and also penalty of Rs. 

16,34,038/- under Rule 26(2) of the CER should be imposed on Appellant No. 4 or not. 

6. I find that the officers of Directorate General of Central Excise Intelligence 

condLicted coordinated search and inquiry at office of Appellants, various brokers, 

Director, transporters, Gujarat Maritime Board (GMB) market research agencies, 

etc., from where incriminating docUments like Diaries/Note books/Registers/trip 

registers, etc. were recovered and statements of concerned persons recorded under 

Section 14 of the Act. 

6.1 I find from the statements of Appellant No. 2 to Appellant No. 4 and the 

entries recorded in the Diaries/Note books/Registers/GMB records, etc. recovered 
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during search and investigalion ti'it the manufacWre and clearances of exdsable goods, 

namely, Plates, Scrap, etc. to buye were m&ie against unaccounted / cah transactions. 

IJI appellants, transporters, etc. px dubious coe in aiding and execuling unaccounted 

transactions explained the details o priwte ;cords and the transactions recorded in 

the private records recovered &;1iq search. Ppellant No. 2 in his statement dated 

25.2.2013, has friter-oIia, categorica{y accepted dendestine removal of the exdsable goods 

by Appellant as under 

- 8:
D oL c-ow Sh4-j Vjid Pctei and Shri Kis1zor Pate! of BJu2vn09ar who -r eRqczged in

ness of ship breaking ma-i brokers/denier p 
Answer - 8: Yes, I do 'ow them. 1oth of them are brother5 engagj bmkig of shTp break -tg mate-j e-spèczally Stainless Steel natsrjz 
Apart Jm brokirig. they 1so in rho businsss of trading of sh4p breaking m*7e They carry c'n. trading of ship breaking materials nthe name of Mys ee •Krthi Etrj.j 
Queetjorz - 9:

What cirs the terms arid cofleTh'toi under thhiCh. 
business dea!irzgs are dor.e -±th. Sri iri.od Pate! and Shri KishorPatjp 

Answer.- 9:As F stated above. we do not seU any goods through 

But brokers such as Shrl Vised Pate! Shri K shore Pat* _ 

representative of buyers negtitiate with us for supply of ship
a 

materials to the buyers. 
Qu.atlon - 10: The icers of DGCEI,. Ah,nedábad conducted seare 2  .. 
thE residence cum business prentises of Shri Vinod Pate! and hi. brttJ e,. 
ShY-i Kishore Pate! on 30.03.2010. During the search, certain 

records including diaries were recovered fttrn his premises and 

by the effls'rs. The defaiLc maintained by Shri Vinod Pate! are uitter j1 

ciphEred arid coded manner. lb get the explanation about the =detjj 

written is the s-aid diaries statements of Shri Vinod Patel were ror,j 
during the ätvestigation. lie in many cases deciphered the details wrf 

by him in the above said diarie. You are being shown alt the staterrter 
-of Shr'i Vised Pate! dated 29-042010, 20-04-2010, 20-12-2010, 23-12. 

2010, 03-01-2071 and 26-02-2011. After going through the same;, please 
gii'e your comments. 

- 10: 1 have seen -the ahoy said statements of Shri Vinod 
Pate! and I put dated signatures thereon. F donot have any comments to 

QO 
Qattovt-11: Do you know Shri ,Kishoe Pate!? What is the n4tz47e of 
his business transactions with your company? 
AnsWer - 12: I know Shri Kl.shore ,Patet who is the brother of Shri nod 
Pa7. Ie is is the braking. business ofs-hzp breaking materiaLs for many 
years. As for as business dealing with them.is concerned we ha4 several 
corugrimerits cleared through their dealing to various customers. 
Qcestion - 1.2: Can yo please .etdborate on the transactions one with 

Me's. Shree Krishna Enterprises? Who actually placed order for purchAse 
of materials ih the nwne of MIs. Shree Krishna Enteiprises? 
Answer - 12: 4.s. I said, zhehitd supplied marty con.5g71me7tt5 to MIs. 
hree Krishna Enterprises. We received ordErs on behalf of M/s. Shree 

Kri&,.na Erz.te!prises either from..Shri Visod Pate! orfrom Shri Kishore: PateL 

Qggeatton 13: - You may per-use statements dated 20-04-2010, 1709-
2.010, 01-22-201O 12-01-2011, and 26-02-2011 of Shri .fcishore ..tC4 

Proprietor- of MIs. Shree Krishna Enterprises wherein he claimed Shri 
trzn.od Patel has rio connection in the business of Mis. Shree Krishna 
ErtteiptisEs. .But in your irwoices, you ?uzve mth-ztioned the name of Slid 
Vinod Pate! also a broker far the consignment cleared to M/s. .Shree 
ICTIShna Enterprises. Please clai-ifij on.. theissue? 
Answer - .13: I -have seen the above statements of Slid lCishore PateL I 

state -that. 1 do riot know who is the owner of MIs. Shree Krishna 
.Eriterp rises. Moreover, owner of the company is not relevant for me to 

ccirryout busifless transactions. As far as my . dealings are cartcermec4 we 
used to get orders from. both Shri Vin.od Pate! and Slid Kishore Pate! .ftrr 
suppiy of matErials to Mis. Shree Krishna Enterprises. 
Question - .14: Please peruse photocopy of Page No. 120 arid 123 .ffile 
nw.rtced as AfI of Shri Vznod Pate! wherei the following r -ignnieflt5 of 
"Waste & sup of stainless .steel is shown to have been. purchased ft'rsi  
yir coin,anl On. ,econczlzatzon of the znforntatzon contained unth itoturge 

these pages it is found that fl 7è aonsignment.S were sold to MIS. - 

Shree Krishna- Enterprises. 
For n17 t?w  cort.sign.rnent$. there is no Loroj ReceptS are available-
qppearS that these invoices were issued without actually suppty"' : 
material by your .comp arty thereby facilitating Mis. Shree 

Enw 

Ehteipris. to take CEIVVAT credit- Do you have anything to say on trve 

Answer - 14: 1 have seen the above page. I have rio comments to o.0 

such entriEs made in his diaries. 
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/2o13I4 
Question 15:

PEnse Page Mc. 21 & 22 of Ledger with account iiame of 
BSNL for the War 2009jØ which was printed front the pendrwe seized fro, SJU 

VflQ(j POtS! Under Pwichncuna dated 30-03 2010 whet the details of CtlQft fl rep of bill No 2382 and 2383 both dated 17 0220,0 tire ?etnM1 Value of purchases made and details ofnn made for these purthses Is recorded as under - fAmnt in Re.) 
Det. Csntr& 

ut 

'I'. 

made bychequeto M/s, Bwtsal hzfrtcor Ltd on 22.03-2010 
426.3SD 

paid back by Mis. Bansal Mftao.,n Lid on 2203-2Oj9 

As per onditiofl, amount tcawd by MIs Ba lnfracon Ltd 
Cash beneft nthis trwaction to Ws. ShreEKiisa 

38,00,000. 

4)10,322  

ora9e to Shies ViiWd Pat.l ms,tmnsacuyabzeby 
I MiBwisa1 Mftuon Ltd (-j14.I22 

2iL - 4Z6Z35O 
The abOve info tiO clearly: establishes that r áø had 
issued uwoices without actually pplying goode in order to show itas 

action, cheque payment was made by Mis Shies Knshna 

comments on the above details2  
Answer - 15,1 have seen the above page f have no comments to offer on 

the Issue; 
Question - 16: You may peruse copy of Page No 2 of Pocket Dtwy 1o. 

A/6 which was seized from Shri Vlnod Pate! on 30-03-2010 wherein at 

third row amount of Re 4,10,322/- was shown as paid to your company 

on 22-03-2010 against bills 2382 & 2383 if this entcg is read with data 

retrued from pendnve as shown ui the previous question, it ctewfy 

establishes that Re 4,10,322/ -  is retained by your company for issuing 

bills without supply of goods thereby facilitating fraudulent availmerit of 

CENVAT credit by M/s 
Shree Krishna EnterpriSES DO 1,4OU have anything 

to say on this issue? 
AnsWer- 16:1 have seen the above page I have no comments to offer on 

the lssue 
Question-i7: y

oumayperus0pydf 01340I'  

Which was seized from Shri Vinod Pate! on 30-03-2010 wherem 3600 kg 

material ® Re 2501 led at Rs 90,036/ was shown 
as purchased 

from your ship breaking yard at mat N0 154 n02O420 Can you 

please gue the details of invoice issued by your company for this 

Answer-i7
' I have seen the above page 1 have no comments to offer on 

the issue 18' As (j(j4:-2O09 for the goods 

rchased b Shrz Vinod Pate!, do you agree the 3600 
kg material ® Re 

2501 1ued at Rs 9Q,036/ WS Cieared Wlth0U issUUg invoice and 

uithoutpaylflent of ce1fral excise duty on 02.04-2009. 
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A*.&' 11 1St1t 1Mt hOtflO1 anJJqOOZ wIgnot4 

Uvoic I have no co'nrnent t r on c ue 

19 You vna , -e p*q f 26 of?De*at D(ary 

setsPd from Spin Vnod Pir under pine11tlOJna dated 30-03 20fl 

ger with aint nnmi' f L-UtL /br thr y*'ar 2009-10 which wa rin 

ftvni th penthn ivhri'rn t detaU Pf ninaactOtt in respect of bui7 
1345 datd 3 1 10-2009 is rsded. Vu of purchases nade and 

r,aeiits ad J these pwchas led as under: - 
," - 

1 _
We A*esmb1* 
1* dy •harg. 

r 
1385 31 JA2009 5 131 620730 51148 28622 

r' de to MIs. BansoJ iñfracon t.tdön 09-12-2009 7003njj 

CQSI'p ba by MIs. Ban&zi hifr2ron Ltd on 22-03-2010 600000 

Asper,7o anwun2 retazned by MIs Bonsai  Mfracon Ltd 67355 

z bemftt  a this trânsactzon to MIs Shre Knshrn 

E*,5raSeS 35630 

lo Shve Vmod Poiel uz this tronsactzon payable by 

ftucz,n Ltd 
24 5 (-1 8 

TOTAL 700500 

The above informo.tion deaHy establishes that your coiiq any had oj 
issued uwoce without actually supplying goods In order to show it 
gerwme transaction. cheque payment was made by MIs Shree Knsna 
Enterprises, which was returned to MIs Shree Krishna Enterprises 9 

sh after deduction of agreed amount as per conditions Offer your viewS 

and comnteizts on the above details? 
Anr 19:1 have seen the above page 1 have no comments to Q?1 
the issue' 

•4i3.2. I:t Cfl be seen from the deposition by Shri Vijay K. Bansa!, that hef 

knew Sbra Vinod 14tet and Shri Kishor Patel, that on being asked to comli 
on the entries showing purchase of ship breaking materials from Plot No 
and payments made to Plot No 154 as mentioned in Diaries maintained bY 
Vinod Pate!, he refrained from offering any comment / correctness of 

details mentioned by Shri Vinod Patet in his diaries. 

6.2 Statement of brokers,namely, Shri Bimal Jam on 23.8.2011, Shri Satish 

Gupta on 24.8.2011, Shri Pavan Agarwal dated 24.08.2011, Shri Dharmendra H. 

Sanghvi on 25.08.2011 and Shri Manoj Gupta on 24.08.2011 were recorded under 

Section 14 of the Act who were involved in the unaccounted clearances transactions 

the excisable goods of Appellant No. 1 wherein they have agreed in their respective 

statements recorded under Section 14 of the Act that as soon as the deal for supply 

of scrap is finalized with the ship-breaking unit & concerned buyer, they contacted 
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the transporter on phone for providing truck and informed them about the quantity 

of scrap to be transported, destination, etc.. I find that the lower adjudicating 

authority, in this regard, has found as under at Para 6.2 of the impugned order, 

 The transporters, on the basis of telephonic talk, enter the details in the register 

and send the Truck at the Ship breakers premises. During the course of recording 

the statements, the entries made by the transporters in their registers were also 

shown to the Brokers and all have confirmed the details mentioned/n the Registers 

as correct. The statements of the brokers corroborate the statements of the 

transporters and it pro yes that the entries made in the Registers by tile transporters 

as correct." 

6.3 The statements of transporters, namely, M/s. New Jaishankar Transport Co. 

and M/s. Jaishankar Transport Co. on 4.10.2010; 6.4.011 and 6.7.2011; M/s. 

Vardhaman Transport, Bhavnagar 6.4.2011 and 24.6.2011; M/s. Shri Gurunanak 

Road Carriers on 24.2.2011 and 6.7.2011; M/s. Bhatinda Rampura Carriers on 

6.4.2011 & 29.06.2011, M/s. Bhoomi Transport on 4.10.2010, 6.4.2010, 15.6.2011; 

were recorded under Section 14 of the Act and these statements reveal that 

Appellant No. 1 was involved in clearances of unaccounted and non duty paid 

excisable goods; that the transporters did not have their own trucks and they 

supplied trucks to Appellant No. 1 on commission basis; that they noted down truck 

number, plot number of ship breaker, in their Booking / Trip / Day Registers along 

with the corresponding invoices, however, where no invoice was issued, nothing 

was mentioned in their registers. I find that the records recovered from transporters 

have been decoded, explained and corroborated in very elaborate manner by 

incorporating scanned images of documents/records from Page No. 44 to Page No. 

50 of the Show Cause Notice. The investigation also gathered details from the 

register maintained at the gate by the officials of Gujarat Maritime Board and the 

lower adjudicating authority has recorded as under :- 

"3.Z2 As per the prevailing practice for transport of scrap from Alang, 
the drives pay ently fees to GMB and bring their trucks inside the sh,o 
recycling yard only when they are sure of getting full truck load and 
agreed frei'ht charges. Further from the statement of the transporters, 
it is clear and undisputed fact that the indents for trucks were always 
placed after the sale deal was finalized so as to avoid any kind of 
unnecessaly charged to be paid to the truck owners. Further, I find that 
there is no scope of any other truck to get the goods for loading directly 
in the event of cancellation by some ship breakers. Therefore,, I find that 
once the deal is finalized between buyer and seller, then only the 
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transporter operators ccntced and tick is booked for transport of 
goods from the i'7tenoJ ship rec::'g yard. The facts is further 
supported by the entry imC in the CJB register and fees apid by the 
truck driver for entering I'? the shio reçirijng yard, Alang. The statements 
of transport operators are sUpported i'' the entries in the 6MB registers 
and further corroborated non satisfactoiy reply given by Shri Ram 
Krishna Jam in this regard TJr/?er, Sr Ram Krishna Jam was not able 
to give any satisfactoiyproOfregardflng loading of trucks from other plots 
and deals with the buyers regarding entries that have not been correlated 
with the entries of 6MB arid entries in the register of transport operators. 
Thus, from the annexure prepared on the basis of registers of 
transporters, registers of G4B and on the basis of load carried by the 
truck from the premises of M/s. Bansal Infracon Ltd. I find that excisable 
goods as worked out in Annexure 77?. 1.2 obtained from shiJ breaking 
yard was removed clandestinely without issuance of proper C'entiI 
Excise invoice and without payment of proper Central Excise duty of Rs. 

4,83,787/-. 

3. Z3 It is also note-worthy to mention  

3.8 The DGCEI also conducted inquiry with Transporters, Brokers, 
6MB, research agencies with  

6.4 Appellant No. 1 has contended that the !ower adjudicating authority has not 

allowed cross-examination of one Shri Mahendrabhai A. Rana, Partner of M/s. 

Maruti Metal Industries, Bhavnagar and therefore, the principles of natural justice 

have been violated. In this regard, I find that the lower adjudicating authority has 

held as under :- 

113,11.1 1 further find that there is no provision in the Central 
Excise Law for seeking cross-examination. Hon ?le Madras High Court 
in the case of K Ba/an v/s Govt. of India reported in 1982 
EL T(010)386,Madras, had held that riqht to cross examination is not 
necessarily a part of reasonable opportunity and depends upon the 
facts and circumstances of each case. It largely depends upon the 
adjudicating authority, who is not guided by the ru/es of evidence as 
such who most offer such opportunity to the party concerned as would 
assure him proper opportunity to defend himself The case of K. Ba/an 
V/s Govt. of India reported in 1982 EL T(010)386 was distinguished by 
Hon 'ble Tribunal Ahmedabad in ARYA FIBRES PVT LTD. Versus 
COMMISSIONER OF C. EX., AHMEDA BAD-H reported at 2014 (311) 
EL. T 529 (Til. - Ahmd.) wherein it was held as under:- 

"33 In K Ba/an case (supra), the Hon ble Madras HI'/7 Court states 
that the necessity of cross examination depends upon the facts and 
circumstances of each case. The Adjudicating Authority has to give an 
opportunity to the party concerned as would assure him proper 
opportunity to defend himself Opportunity of cross examination is 
given wherever it is relevant, justified and genuine and is not for 
protracting the proceedings. The decision in GTC Industries case 
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(supra) is again to the effect that cross examination cannot be granted 
as a matter of routine and is to depend upon the facts of each case. 
This Thbunal 's decisions cited in the latter of 1 0-10-2008 are also to 
similar effect - that cross examination is not always a mandatoiy 
procedure to be adopted in all cases, The request should not be 
dismissed arbitrarily or without exercising its discretion in the facts of 
each case. The Adjudicating Authority may refuse cross examination 
for 
justifiable reasons. -. 

3.11.2 SImilarly, in the case ofAkankshaom Ply-N- Wood Pvt. Ltd vs. 
Commr. of Cus. & C.Ex., Aurangabad reported at 2004 (177) EL T1150 
(TrL Mumbat), Hon i'le Tribunal, in their order, in para 6, has held as 
under: 

"6 Their contentions that princioles of natural justice 
are violated inasmuch as cross-examination of persons, whose 
statements are relied upon, has to be we,hed in the /iht of the facts 
that a/I the statements relied upon were placed before them. They had 
all the opportunity to demolish these statements during the 
proceedings. Cross-examination cannot be c/aimed as a matter of riiht 
in departmental proceedings, 

L3'.11.3 Further, the Hon'ble Tribunal, in the case of M/s. Beauty 
Dyers v. CCE, Chennai reported in 2001 (136) EL T339 (Th. -Chennai) 
has obseived that Non-availability of witnesses for cross- examination 
not a fatal flaw when the findings are based on document about which 
there i no credible explanation and nothing on record to show 
statements not voluntaty or effectively retracted within dose proxirni4' 
of the time these were detained. 

3,11,4 In view of above facts, I find that request for cross-
examination Noticees does not merit consideration and hence cannot 
be acceded to." 

[Emphasis supplied] 

6.4.1 I find that the request for cross-examination of Shri Mahendra A. Rana, 

Partner of M/s. Maruti Metal Industries, Bhavnagar has been appropriately dealt 

with by the lower adjudicating authority, especially when the Appellant No. 1 and 

Appellant No. 2 have demonstrated gross negligent attitude in not even appearing 

before this appellate authority for personal hearing. Request for cross-examination 

looses legal sanctity when one is not keen for availing benefit of personal hearing 

where they could have even explained their point of view as to why cross-

examination was essential. Having failed to avail opportunity, I find that the findings 

of the lower adjudicating authority in this regard do not merit any interference. 
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6.4.2 I find that Appeant No. 2, Appellant No. 3 and Appellant No. 4 who 

tendered their elaborate statements under e'ton 14 of the Act during the 

investigation have accepted;  Cfl being cnfronted with the incriminating 

Diaries/Notebooks etc., that the entries shcwng transactions and not tallying 

with their statutory records are in the nature of the goods cleared in 

clandestine manner on which no CE duty hs been paid by them. Further, 

records recovered from Gujarat Maritime Borcl also corroborate the details of 

transactions for which non nvoice or CE du' was paid. I find that Appellant 

No. 1 is trying to blow hot and cold together, nasmuch as on one hand they 

are admitting that they have cleared the impugned goods clandestinely and 

on other hand they are contesting duty evasion without any substance and 

merely on technical grounds. Therefore, I find that findings of the lower 

adjudicating authority are appropriate in this regard and cross — examinaUon 

do not have any bearing on the outcome of the case, especially when there 

are overwhelming documentary and oral evidences against Appellant No. 1. I 

would like to rely upon judgment of the Hon'bie Madras High Court in the case 

of M/s. Lawn Textile Mills Pvt. L. reported as 2018-TIOL-1924-Honble CESTAT-

MAD-CX wherein it has been held as under: 

"30. The above facts will clearly show that the allegation is one of 
dandestine removal. It may be true that the burden of proving such an 
allegation is on the Department. However, dandestine removal with an 
intention to evade payment of duty is always done in a secrete manner 
and not as an open transaction for the Department to immediately detect 
the same. Therefore, in case of dandestine removal, where secredes 
involved, there may be cases where direct docurnentaty evidence will not 
be available. However, based on the seied records, if the Department is 
able to prima fade establish the case of dandestine removal and the 
assessee is not able to give any plausible explanation for the same then 
the allegation of dandestine removal has to be held to be proved. In other 
words, the standard and degree ofprooi which is required in such cases, 
may not be the same, as in other cases where there is no allegation of 
clandestine removal." 

[Emphasis supplied] 

6.5 In the instant case the incriminating private records seized during 

investigation have been duly corroborated by Appellant No. 2, Appellant No. 3, 

Appellant No. 4 brokers, transporters, records of Gujarat Maritime Board. I, 

therefore, uphold demand of Central Excise duty of Rs. 4,83,78/- in respect of 20 

entries as detailed in Annexure — TR.1.2 of the Show Cause Notice. 

6.6 Regarding Central Excise duty  of Rs. 21,644/- (5940 kgs. of quantity / 6 
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entries / Annexure — VK-1) on the goods clandestinely removed Appellant No. 1, 

inter a/ia, contended that the charge of clandestine removal of the goods could not 

be confirmed on the basis of statements on records recovered from third parties, 

without carrying out investigation at buyers' end and without proving financial flow 

back. 

6.6.1 In this regard, I find that the lower adjudicating authority has very correctly 

confirmed the demand of CE duty, inasmuch as for establishing demand raised by 

Annexure -VK-1, the investigation has been carried out in depth, elaborate and 

holistic manner. Author/Writer of the private diaries/notebook have ascertained and 

brokers involved, that is, Appellant No. 3 and Appellant No. 4 have been extensively 

interrogated and diaries decoded scrupulously to establish the charge of clandestine 

removal against Appellant No.1. I find from Page No. 4 to 32 of the Show Cause 

Notice narrating Statements of Appellant No. 3 dated 19.4.2010, 20.4.2010, 

20.12.2010, 23.12.2010, 03.1.2011 and 26.2.2011 wherein he has, inter a/ia, 

explained, decoded and accepted the details like Plot No., size of the goods, rate of 

goods, amount of sales proceeds etc. noted down in the private records/diaries in 

very exhaustive manner. Similarly, I find from Page No. 4 to 32 of the Show Cause 

Notice narrating Statements of Appellant No. 4 dated 20.4.2010, 17.09.2010 and 

1.12.2010 he also explained and corroborated details of clandestine removal in 

respect of Appellant No. 1 

6.6.2 I further find that a statement dated 1.1.2011 of Shri Mahendrabhai Rana, 

Partner of M/s. Maruti Metal Industries, Bhavnagar dealing in ship propellers, has also 

been recorded under Section 14 of the Act wherein he has replied in one of the 

questions posed by the investigation as under, 
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-
U? the - 

supply both zrwoces and prop Yfl$ 15atd. AcCOrdingly, they 
What about the payrrie,.t rJ... 

without goods? Please explair J'r s:ch purchase qf invoices 

Shn Ki.shore Pazel aflr Sk 
tie shp breaking Units, such -

?.il invoices from 

excise elements involved
units would negotiate for the 

shown as 5000 Kgs j tCf'c' ciample, if the quwltity is 
- er kg, then, the total value 

, i'ters 'he eyc ciutj elcrnient is Rs 1 50 lakhs 
c,t of this, the shp beacing Uttlt Will keep 60% amount, i.e. Rs. 90,000/-
and the remaining 40%, L' Rs.. 50,000/- is passed on to Shri Kishore 

Shn Vinod. Out of this 4O% they keep aba-ut 15% and the remaining 
25% is returned to us. While seUng such gcads to our clients, we fix the 
rate as Rs. 295/ - and then charge exse for the purpose of passing on 

,erivat to our clients. Thus the entire deal is finalized. 
Q.J 9:! ant showing you Page No. I of the seized file No. A/i, which appears 

to be a commission statement for the. brokerage business. Names of the 
include one Rczna'. Please peruse the same and explain whether 

'p,z' indicates your name or otherwise? If so, please exp 

cjntents of the said sheet? Please also explain who are the other names 

written as Babulalji, Rajesh, Manish, KK Gupta, V Bansal, VK, etc.: 

9-Thi5 e shows the commission amount paid by me to Shn 

Patel for 425 MT goods. Other names are Snn Ba ji o iv' 

dustnesffOtN0  
hose name Is written as VK. 

Bansal Group, etc. • s 59 to 66 which are weighrTLeTLt slips 
Q.20:NOW please examine Page jated at Talaja Road Highway 

issued by Sitaralfl- Weh Bridge s by.S Vinod Pa-tel in 

Mams(L Some of these slips wm'a- as "Mahendra3' and "Mahefld 

his own ndwrztzflg which appe 
contentsofth55ep9e5? d 

34' Ptease explain the Nos. 5. and 66 of the file No. A/lan 

A.20:I have exa.nunecl ' ra' indica-teS my name, Shri M 

admit that the name Maherid jp4icates MIs. Mad ha v Steel (SBD) 
A ift1xeS 33 a . nt Plot Nos. 33 a- 

Rana wu- ""j JI . C oratiOn situae' F s are in 
M/s. Mad ha v Indust Shri jivrajbhaz pa-tel. Th W 7tsad  two ship 

Which are owned y d 
rchased from 

respect of
rt of our aforeS°

S

been 
accounted for in 

breaking units as a 1Oiet her these purcla-'85 Shri VinoCi Pa-tel OT even the 
Q.21:Piease specifti W untS of ezther ioU1 or,  

the official books 
of acco

b us wheT 
aforesaid ship brea-kiTk flltS d tranSa° carri€d out y 

A.21:h'b Sir. These are unacco 

payments were made in - - 

6.7 I find demand of CE duty of Rs. 21,644/- (Annexure — VK -ito the Show 

Cause Notice) has been arrived at on the basis of 6 entries found in Diary marked 

Ni resumed from Shri Vinod Patel (i.e. Appellant No.3) . The details contained in the 

said Diary mentions amongst other details, date of clearances, quantity, rate, address 

of plot number of Appellant No. 1 etc. from where the said transactions of clandestine 

removal were recorded. Authenticity and veracity of the diaries and private records 

have been amply established and corroborated in the instance case vide statements 

of Appellant No. 3 and Appellant No. 4 and answer to Question Nos. 10 to Question 

No. 19 of the Statement of Appellant No. 2 dated 25.2.2013 also lend credence 
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to the authenticity of the unaccounted transactions in this regard. The inescapable 

inference that can be drawn from the transactions recorded in the recovered Diary 

marked as Serial No. A/i. is that the diary is genuine and not imaginary or rough 

details, like estimates .as has been attempted to be made out by Appellants and 

therefore, importance of private diaries and confessional statements recorded in 

connection with these diaries cannot be whittled down by bald submissions of the 

Appellant No. 1. The lower adjudicating authority delivered his findings at Para 3.14 

of the impugned order on the basis of appreciation of the relevant pages of diary 

marked as serial No. A/4 containing stark details of clandestine removal. Statements 

of Appellant No. 3 and Appellant No. 4 have also been recorded on 19.4.2010 and 

20.4.2010 wherein modus oprandi and decoding of details of Diaries has been 

explained at length. 

6.7.1 In view of above evidences and statements of Appellant No. 2, Appellant 

No. 3, Appellant No. 4 and statement of Shri Mahendrabhai Rana dated 1.1.2011, 

I find that demand of CE duty of Rs. 21,644/- in respect of 6 entries has been 

correctly confirmed by the lower adjudicating authority. 

6.8 I find that the statements recorded during course of investigation are 

substantial piece of evidences, duly corroborated which have not been retracted at 

any stage by the statement makers and therefore, as per the settled legal position 

sanctity of the same cannot be undermined by bald arguments only. I further find 

that the authenticity of the records seized from the premises of Appellant No. 1 and 

other premises have been duly corroborated and tallied with the records of Appellant 

No. 1 and CE duty on the clandestine clearances of the goods non accounted for in 

the record of Appellant No. 1 have been raised. The Hon'ble CESTAT in the case of 

Lawn Textile Mills Pvt. Ltd. reported as 2018-TIOL-1924-HC-MAD-C( has held as 

under 

"30. The above facts will dearly show that the allegation is one of 
dandestine removal. It may be true that the burden of proving such 
an allegation is on the Depaitment. However, dandestine removal with 

an intention to evade payment of duty is always done in a secrete 

manner and not as an open transaction for the Depaitment to 
immediately detect the same. Therefore, in case of dandestine 
removal, where secrecies involved, there may be cases where direct 
documental).' evidence will not be available. However, based on the 

seized records if the Depaítment is able to prima facie establLh the 
case of dandestine removal and the assessee is not able to give any 
plausible explanation for the same, then the allegation of dandestine 
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removal has to be held to troved. Li otier words, the standard and 
degree 0fpr0ot which  is rqifred in s/i cases, may not be the same  
as in other cases where there is no aI/ation of dandestine removal.  

31. As noticed above, th assessee has not denied any of the 
allegations, which were put forth except for simple and ifimsy 
retraction. If the assessee had sufficient records to establish their 
innocence, nothing prevented the Managing Director to say so while 
making the retract/on.  There was no attempt made by the assessee to 
state their case by coming forward to give a statement and producing 
records. The allegation of parallel invoicing has not been disproved in 
the manner known to law. Thus, we find that the Adjudicating 
Authority, the Appellate Authority as well as the Tribunal concurred on 
facts and each of them has given independent reasons for their 
conclusion. 

32. Thus, in the absence of any perversity in the finding, the Court 
cannot inteffere with the factual finding recorded by the authorities as 
well as the Tribunal, as the scope of the appeal before this Court under 
Section 35G of the Central Excise Act is to decide of a substantial 
question of law. We find there is no question of law, much less a 
substantial question of law arising for consideration in the instant case. 
Thus, the appeal filed by the assessee is dismissed." 

{Emphasis supplied] 

6.9 Appellant No. 1 has argued that demand of duty cannot be confirmed on the 

basis of private records and third party statements without support of other 

evidence like production, statement of buyers', transportation, etc. In this regard, 

I find that both the key persons of Appellant No. 1, transporter, brokers, Director, 

writer of private Diaries I Notebooks etc. have categorically admitted and identified 

the entries in the private incriminating records. Further, brokers and transporters 

have admitted to have sold / transported goods belonging to Appellant No. 1 without 

CE invoices and without payment of duty. I also find that the demand has been 

computed on the basis of Annexures prepared during investigation based on private 

incriminating records recovered during searches carried out at the premises of 

Appellant No. 1 and same have also been tallied with the statutory record of 

Appellant No. 1 and all vital links involved in the case have corroborated the 

evidences gathered during investigation and therefore, demand cannot be said to 

confirmed without concrete evidence and statements. 

6.10 No statement has been retracted and hence, the statements have sufficient 

evidentiary value. I find that all evidences in the case are vital and hard evidences 
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and are sufficiently proving the case against the appellants. In this regard, I rely 

upon the decision of the Hon'ble CESTAT in the case of Om Prakash Agarwal 

reported as 2017 (346) ELT 125 (Tn-Del) wherein it has been held as under :- 

"5. mote that/n both the proceedings almost identical set offacts were 
involved. The allegation was that based on evidences collected from the 
suppllers'side, unaccounted receiot and further manufacture of dutiable 
items by the appellant was sought to be sustained. Admittedly, the case 
is not only based on the material evidence collected from the supplier's 
end and also as coiroborated by the responsible persons of the supplier's 
end. The receiot and use of the such unaccounted raw matenals for 
futtlier manufacture has apparently been admitted by the appellants and 
due duty' short paid has also been discharged during the course of 
infrestigation itself The appellants great emphasis on non-availability of 
the further coiroboration by way of details of transport, money rece10t, 
etc. In the present case, the evidences collected from the supplier's site 
is categorical and cannot be disputed. The private records ofthe suppliers 
have been corroborated and admitted for the correctness of their 
contents by the persons who were in-charge ofthe supplier's units. When 
such evidence was brought before the partner of the appellant's unit, he 
categorically admitted unaccounted clearance of dutiable items.. 
However, he did not name the buyers to whom such products were sold.  
In such situation, it is strange that the appellant has taken a plea that 
the depaitment has not established the details of buyers and transport 
of the finished goods to such buyers. It is seen that the records 
maintained by the suppliers, which were affirmed by the persons in-
charge canAot be brushed aside. Itis not the case of the appellant that 
the suppliers maintai'ied such records only to falsely implicate the 
appellant. In fact, the supply of unaccounted raw materials has been 
corroborated by the partner of the appellant's firm. In such situation, it/s 
not tenable for the appellant to> now fri the appeal stage, raise the point 
by requirement ofcross-examination, etc. Admittedlj none ofthepnvate 
records or the statements given have been retracted or later contested 
for their authenticity. In the appeal before the Tribunal, the appellant is 
making a belated assertion that the .statement by the partner of the 
appellant-fl/rn is not volunb,y. Various case laws relied upon by the 
appellants are not of any support in the present case. In the cases 
frivolving unaccounted manufacture, the evidence of each case are to be 
appredated for condusion. As noted already1  the third patty's records at 
the supplier's side as affirmed by the person fri-charge and further 
corroborated by the appellant cannot be discounted only on the ground 
of further evidences like transportation and rece4t of money has not 
been proved. In a clandestine manufacture and clearance, each stage of 
operation cannot be established with precision. On careful consideration 
of the grounds of appeal and the findings in the impugned order, I find 
no reason to inten'ere with the findings recorded by the lower authority. 
Accordingly, the appeals are dismissed." 

{Emphasis supplied] 

6.11 It is settled law that in cases of clandestine removal, the Department is not 

required to prove duty evasion with mathematical precision. My this view is duly 
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supported by judgments of the on'ble Spreie Court in the cases of Shri Shah 

Gumanmal reported as 1983 (13) ELT 1631 (SC) &Aaflot Textiles (I) P. Ltd. reported 

as 2009 (235) ELT 587 (SC). 

6.12 I also rely on the dedsion in the c of M/s. Haryana Steel & Alloys Ltd. 

reported as 2017 (355) ELT 451 TrL-DeL) wherein it has been held that private 

records seized from the possession of appeJant's employee at the time of search 

showing entries for accounted as well as unaccounted goods which have been 

explained in detail and disclosed by GM of the factory tally with invoices / gate pass 

is trustworthy; that statement of employee running into several pages and 

containing detailed knowledge to be considered reliable. I also rely on the decision 

in the case of M/s. Ramchandra Réxins Pt. Ltd. reported as 2014 (302) ELT A61 

(S.C.) wherein similar view has been taken by the Hon'ble Supreme Court. 

6.13 The statements, if not retracted, are legal and valid in the eyes of law and 

have to be considered as corroborative evidences as held in the cases of Naresh 

J. Sukhawani reported as 1996 (83) ELT 258 (SC) and Rakesh Kumar Garg reported 

as 2016 (331) ELT 321 HC-Delhi. I find that Statements admitting clearances of 

goods without payment of Central Excise duty and without issuing invoices are 

inculpatory and specific and not retracted and hence, admissible as held in the case 

of M/S. Hi Tech Abrasives Ltd. reported as 2017 (346) ELT 606 (Tri.-Del.) 

"14. On careful consideration of the facts and drcumstances as 
outlined above, I find that the statement of Director is the basis for the 
demand. The statement is inculpatoiy and is specific. The Director dearly 
admitted that the documents/private records recovered by the offlcers 
contained details ofprocurement of raw materials as well as dearance of 
finished goods with and without payment of duty. This fact is fuit/7er 
strengthened by the obseivation that many entries in the private 
documents are covered by the invoices issued by the assessee on which 
duty stands paid.  The Director has c/early admitted the truth of the charts 
as well as dandestine dearance of goods covered by the entries in the 
private notebooks which are not covered by the invoices. Such statement 
is admissible as evidence as has been held by the Apex Court in the case 
of Systems & Components Pfrt Ltd. (supra). The activities of clandestine 
nature is required to be proved by suffident positive evidence. However, 
the facts presented in each individual case are required to be scrutinied 
and examined independently. The department in this case has relied 
upon the confessional statement of the Director which is a/so supported 
by the mentioned entries in the private records. There is no averment 
that the statement has been taken under duress. 
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.15. In view of the foregoing, I find that the Commissioner (Appeals) 
has erred in taking the view that there is not enough evidence of 
clandestine removal of goods. Even though the statement of Shri Sanjay 
Kejriwal, who is said to be the author of the private records recovered 
has nOt been recorded, it stands admitted by Shri Tekriwal, Director 
about the truth of the contents of the private notebooks. Consequently, 
I find no reason to disallow this piece of evidence." 

[Emphasis supplied] 

6.14 I am of the considered view that the admitted facts need not be proved 

as has been held by the Hon'ble CESTAT in the cases of Alex Industries reported as 

2008 (230) ELT 0073 (Tri-Mumbal) and M/s. Divine Solutions reported as 2006 

(206) E.L.T. 1005 (Tn. (Chennal). Hon'ble CESTAT in the case of M/s. Karori Engg. 

Works reported as 2004 (166) E.L.1. 373 (Tn. Del.) has also held that 

Admission/Confession is a substantial piece of evidence, which can be used against 

the maker. Therefore, the Appellant's reliance on various case laws are not 

applicable in light of the positive evidences available in this case as discussed above 

and in the impugned order. Hon'ble CESTAT in the case of M/s. N R Sponge P Ltd 

reported as 2015 (328) ELT 453 (Tn-Del) has also held that when preponderance 

of probability was against the Appellant, pleading of no statements recorded from 

buyers, no excess electricity consumption found; no raw material purchase found 

unaccounted and no input-output ratio prescribed by law is of no use. 

6.15 In view of above, I find that the contentions raised by Appellant No. 1 are 

of no help to them and the Department has adduced sufficient oral and documentary 

corroborative evidences to demonstrate that the Appellants were engaged in 

clandestine removal of the goods. I, therefore, find that the confirmation of demand 

of Central Excise duty of Rs. 5,05,4317- by the lower adjudicating authority is 

correct, legal and proper. 

6.16. It is natural consequence that the confirmed demand of Rs. 5,05,431/- is 

required to be paid along with interest at applicable rate under Section 11AA of the 

Act. I, therefore, uphold order of recovery of interest under the impugned order.. 

6.17 I find that this is a case of clandestine clearances of the goods which has 

been established. The ingredient for invoking extended period of demand and 

imposing penalty under proviso to Section 11AC of the Act are also available in the 

case as held by the Hon'ble CESTAT in the case of Sun Microsystems India P. Ltd. 
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reported as 2016 (339) E.LT. 75 (Tn. - Bnç) and hence, the impugned order has 

correctly imposed penalty of Rs. 5,C5,431/ nder Section 11AC(1) of the Act on 

Appellant No. 1. The lower adjudcatng au ty has also correctly granted option 

of reduced penalty of 25 % to the Appellant I on the conditions, as per Section 

11AC of the Act. 

7. Regarding confirmation of demand nf duty of Rs. 85,18,42/- (Annexure — 

UV-1 to the SCN) on the ground of under-vuation, Appellant No. 1 has submitted 

that the said charge has been confirmed on the basis of the rates obtained by them 

from various market research agencies which ere higher than rates declared by 

Appellant No. 1 in Central Excise invoices; that as per Section 4 of the Act, price 

prevailing at the time and place of removal s evant for the purpose of assessment 

of duty and the transaction vaiue charged by Appellant to different customers for 

assessment purpose must be accepted; that the demand raised by the department 

by rejecting the transaction vaue on the basis of rates obtained from market 

research agencies is liable to be setaside. 

7.1 The lower adjudicating authority has confirmed the charge of under-valuation 

inter-alia, giving findings as under 

"3.15 The Show Cause Notice alleged evasion of Central Excise duty 
by way of under-valuation of the goods obtained out of breaking up 
of ships. It is not in dispute that various Research Agencies circulate 
the price considering all the factors of demand and supply and there 
is no reason that prices circulated by such agencies are unrealistic one. 
It is in this backdrop that even Shio Breakers/ Brokers/Buyers a/so 
subscribe to such market research agencies to have an idea of 
prevailing prices so as to enable theni to sell their goods at maximum 
rate. It is also not in dispute that the re-rollable plates ranging from 
size 8mm (4 An,) to 25m [14Am') are emerged out of breaking up of 
sh,os and the majority of re-rollable plates emerged of breaking of 
shi0s are of 12 mm size. In order to substantiate this allegation, the 
DGCEI conducted inqui,y with various marketing research agencies 
including MIs Major & Minor with reference to pricing data of various 
which revealed that day to day price of 12mm size ofplates is a/most 
equivalent to the average price of all size within the range of 8mm to 
25mm.  

3.16 On comparison of the price mentioned in the in voices of M/s 
BIL vis-à-vis of the prices circulated by M/s. Major & Minor, it was a/so 
revealed that in many cases the transaction value dedared by the H/s 
BIL were far less than the actual value prevailing in the market during 
the respective period. The shia-breakers have, by not dedaring the 
actual size / thickness of MS Plates c/eared by them, undeivalued MS 
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Re-rollable Plates so as to enable them to dedare only part of the 
value of such goods in the in voices and collect the differential value, 

over andabove the dedared invoice value4  by way of unaccounted 

cash amounts.  

3.17 I, therefore, find the substance in the allegation of under-

valuation in the present show cause notice particularly when diaries 
seL?'ed from Shri Vinod Pate! and Kishore Pate! already conta/ninq 
details of cash transactions with various Brokers/ Shroffs/Angadias. 
Had the aforesaid allegation of under-valuation been not correct4  there 

would not have been involvement of transfer of huge amount of cash 

which includes part of the undervalued cost of ship breaking materials. 

3.18 In view of the above, I agree with the contention of the DGCEI 
that minor variation in price is obvious considering various factors like 
payment terms, Quantity & Quality of the goods, relation with buyers, 
demand and supply situation, therefore, 2% difference in price is 
considerable one. As stated above,. Brokers / Ship Breakers / Buyers 

take the reference of the price quoted by market research agendes 
like M/s. Major and Minor. I, therefore, find and hold that there is no 
reason to doubt that price quoted by MIs. Major and Minor is actual 
one variation of(+/- 2%) i.e. rates of Plates and Scrap 2% lesser than 
the rate of MIs. Major and Minor is considerable. I, therefore, fully 

agree with the view adopted by DGCEI that duty short paid on account 

of var/at/on ofpr/ce more than 2% is on account of undervaluation of 
the goods and riqhtly recoverable from M/s BIL. Further, I also find 
that a large number shi, breaking units, dealers from Alang and 
brokers were member of M/s Steel rates and were receiv/ng day to 
day updated on the daily price rates of shio breaking mater/a/s 
thorough SMS alerts and emails. It is also revealed that MIs Steelrates 
were adopting the most scientific and appropriate analysis of the data 

gathered by them. The Ship breakers were fully aware of the rates of 
the scrap generated form ship breaking and intentionally undervalued 

the goods with intent to evade payment of Central Excise duty. 
 Thus analysis of the rates provided by JPC, Kolkatta 

proves that MIs BIL and has undervalued their excisable goods with 
intent to evade payment of Central Exdse duty & thus based on the 
calculation done by DGCEI I find that MIs BIL have evaded Central 
Excise Duty of Rs. 85,18,472/-." 

[Emphasis supplied] 

72 1 find that demand of Ps. 85,18,472/- has been confirmed on the ground 

that the Appellant was fully aware of actual rates of the scrap generated from 

ship breaking and intentionally under valued the goods with intent to evade 

payment of CE duty. The lover adjucilcating authority has affirmed the valuation, 

as per rates ascertained from the reputed market research agency. The contention 

that transaction value declared in the invoices under Section 4 of the Act cannot 

be rejected does not have force, as mens rea of Appellant No. 1 is apparent from 

Page 25 of 32 



App€ai No: V2I538a539IBVRILO,' 

Appeal No: V2/3327/BVR/2O18-19 

26 

the fact that they did not show the specific dciption of the excisable goods in the 

invoice. Investigation has recorcd stater'!cnis under Section 14 of the Act and 

details of unaccounted cash tri3nsactions wer recovered and corroborated with the 

details found in the seized diaresfnoteboo etc. 

7.3 In view of above, I do not lind the impugned order improper and accordingly, 

uphold confirmation of CE duty of Rs. 85r i3,A72/ along with interest thereupon 

and equivalent penalty under Section 11AC cf the Act. In this regard, I rely upon 

the case laws as under 

(I) ISMT Ltd. 2017(6)GSTL 298 çrri-Mum) 

Z Hon Zile Hig/7 Court of Madras had an occasion to decide the issues 

whether discharge of duty before issuance ofSIlOW cause notice shall 

grant inimunity from penalty under Section .UAC of Central Excise Act, 

1944 ifl tile case of CCE, Madura, v Meta/PowderCo Ltd, 2014(3(13) 

EL T 71 (Mad) It is held that the penalty is punishment for an act 

of deliberate deception by an assessee wit/i the intent to evade duty 

adopting any of the means mentioned in Section 1L4C of the Central 
Excise Ac 1944 The facts and circumstances of the case as well as 
the niodus operand! followed by the appellants in the present case 

demonitrate that they had deliberate intention to evade duty without 
indusion of debit note amount in the assessable value of goods This 
could not have been noticed without investigation Therefore, the 

appellant does not deserve any consideration ofleniency Accordingly, 

peha14'lmpbsedunderSectfrn. liACis confimnàd/' 

(ii) DXN Manufacturing P. L. 2017 (356) E.L.T. 369 (All.) 

15 Having found that the invoca/on of extended period is justified, 

the provisions of Section IJAC will statutorily require to be invoked 

and hence penalty equal to the duty or differential duty determined 

will necessarily have to be imposed In amving at this condusion, we 

draw sustenance from the ratio laid down by the Hon ijie Apex Court 

in the landmark judgment of UOI v Oharamendra Textile Processors 

- 2008 (231) EL T 3(5 C) and the subsequent judgment in UOI v 

Rajasthan Spinning & Weaving Mills - 2009 (238) EL T 3 (SC) 

Accordingly, we hold that appellants MIs  DXN Herbal Manufacturing 

cannot escape the penalty of R9 2,0SO4,544/- imposed on them 

under Section .X1AC of the Central Excise Act, 1944 as ordered by the 

adjudicating authority The said penalty is therefore upheld 

8. Regarding imposition of penalty equal to Cenvat Credit of Rs. 16,34,038/- under 

Rule 26(2)(i) of CER on Appellant No. 1 for wrongly passing on Cenvat credit, Appellant 

No. 1 contended that sale of MS scrap, etc. was made by Appellant No. 1 ex-factory gate 

and delivery thereof was given at factory gate. Appellant No. 1 also submitted that if a 
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consignment of the goods is subsequently diverted, it is not responsibility of Appellant 

No. 1 as they had handed over delivery of the goods to buyers at factory gate. 

8.1 Para 3.14 of the impugned order has held as under :- 

"3d4  I fufther find that from data/information available in the 
seized diaries A/7 & A/1O and ABC ledger account with account name: 
BSNL entries marked with Plot No. 154) showing the ently of such 
transact/on with code 11Cond' shows that these invoices are issued by M/s. 
BIL without supply of goods mentioned therein in order to facilitate 
fraudulent passing on of CENVAT credit to the buyer as mentioned in 
Annexure- VK2 of the notice. I also find that as shown in the Annexure-
VK.2 in 21 cases fri/s. BIL has issued Central Excise invoices without supply 
of goods to M/s. Shree Krishna Enterprises or to its buyers and thereby 
passed on fraudulent Cen vat credit amounting to Rs. 16,34,038/- to said 
furnace units as detailed in the said annexure and I find the same to be 
correct." 
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8.2 Para 4.16.2(i) to Para4.16.2(v) of the w cause Notice reads asunder:- 

F. CEIAJ/3s21201. 14 

1j) One such transacton riaUng to issue of fraudulent ir%voi 
supply of goods and th mode of settirent of payment relathg to 

OUmsaction is explained heein below. This' 'transactior is recoraec in 
5UCh r account of BSN1APlot N I 54. 
ABCI 

62) In order to better. comprehend th sue copy of page to. .ô o 
- A17 is reproduced herein below: 

.. ' (t,  

3 
5' -

- --V...  -
/. 

c i. ThiS tranSa
was carñed 

n314020® enofldtherlfldefl KgSdP Kg 

value of bill is Rs. 7,00,5O0/
mentioned in the diary is 

r inforrnatbOt 
scertamfl wiie 1 0 2009 was releu 

416.2() In order tO 
No. i34 dated 31-i - the diary

jn1or1nat1o! 

1no1ce tioned 111 ties 
correct or no f 

th 
nforrnat1O" men 31102009 perlerCtlY ma For better 

the
yoice No. l34 Vd àSa 3l02®9  

P!Oe that e scanned jge 0 

low:- 
ed herein be 

11.3 
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F. No DQCEI/AZU/3652 /2013.14 

rAi. 
-r •

WII 

4.16.2(iv) From the scnned 
jage of Invoice NO. 

1345 dated 3l.10-2009 it 

be seen that this

was issued by MIS. Ban$ InfraC0fl Ltd 
tO M/S. 

ShiCC Krishna EnterPflses; BhaV' which is a registered trading firm 

owned by Shri Kishore Patel. QUanY cleared is shO as 5.130 per MT and 

rate was Rs. 121000/- per MT.

tot of blil VUC is shOWn as Rs. 

7,00,500/-. TranS°' reiat11 to this 

jflVOlCC 
is settled .  O 

0912-2009 as 

shown in the ABC Ledger under 
ACCOUflt 

Nam. BSNL. Sr. No 78 to 81 relateS 

settlement of pa3eflt for 
vOjCC 

No. i34 dated 311020
At Sr. No.79  

of ledger, word COND is mentlbd J the cOurse of 

j s gatl0fl;  it 
s found 

that wherever word 'COND" is mentlbned, such transactl0fl5 

WC ficddou8 

nsactlons ad ifl 

such cases, only invoices were 8sued thout supP1Y of 

goods nd thereby facilitated the recipient of 

1 vO1Ce to t4ke CEAT credit 

fraudulendy. Since word COND

mentinned at Sr. No. 79 of the 1edgr 
Cfl 
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83 In view of above, I find that the Deptment has sufficiently discharged onus 

of proving 21 transactions for passinc of Cenvat rdt of Rs. 16,34,039/- by appreciating 

documentary evidences in the data contained in Diaries at serial Nos. A/7 to A/10 and 

also as contained in Pen Drive seized from the premises of Appellant No 4, without 

accompanying goods. I, therefore, uphold impostor of penalty of Rs. 16,34,039/- under 

Rule 26(2) of the CER on Appellant No. 1. 

8.4 Regarding imposition of penalty of Rs. 9 lakhs on Appellant No. 2 (Director 

of Appellant No. 1) under Rute 26(1) of the CER, I find that Appellant No. 2 has 

admitted his invOlvement in duty evasion in vide his statement dated 25.2.2013. I 

find that Rule 26(1) of the Central Excise Rules, 2002 reads as follows :- 

Rule 26. Penalty for certain offences. - 

(1) Any person who acquires possession o, or/s in any way concerned 
in transporting, removing, depositing, keeping, concealing, selling or 

purchasing, or in any other manner deals with, any excisable goods 

which he knows or has reason to believe are liable to confiscation under 
the Act or these rules, shall be liable to a penalty not exceeding the 

duty on such goods or two thousand rupees, whichever is greater. 
'F 

'I 

8.4.1 Appellant No. 2 has concerned himself with the goods for removing and 

selling the non-duty paid goods, which were liable to confiscation and penalty 

imposed is also very proportionate and reasonable, therefore, I hold that penalty of 

Rs. 9 lakhs imposed on him under Rule 26(1) is justified and I uphold this penalty as 

legal and proper. 

8.5 Regarding imposition of penalty of Rs. 16,34,038/- lakhs on Appellant No. 2 

(Director of Appellant No. 1) under Rule 26(2) of the CER, I find (2) of the Central 

Excise Rules, 2002 reads as follows :- 

Rule 26. Penalty' for certain offences. - 

(1)  

(2) Anyperson1  who issues - 

(I) an excise duty  invoice without dellve,'y of the goods specified therein or 
abets in making such invoice; or 

(ii) any other document or abets in making such document, on the basis 
of which the user of said invoice or document is likely to take or has taken 
any ineI,ibIe benefit under the Act or the rules made there under like 
claiming of CENVA Tcredit under the CENVA T Credit Ru/es, 2004 or refund, 
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shall be liable to a penalty not exceeding tile amount of such benefit or 
five thousand rupees, whichever is greater." 

[Emphasis supplied] 

8.6 As discussed above at Para 8 to 8.3 of this order, Appellant No. 2 have 

indulged in issuance of excisable invoice without accompanying goods and 

therefore, with the aid of such invoice user had availed ineligible benefit of Cenvat 

credit and thus, penalty has been correctly imposed by the lower adjudicating 

authority and I uphold the same. 

9. Regarding imposition of penalty of Rs. 21,644/- under Rule 26(1) of the CER 

and Rs. 16,34,038/- under Rule 26(2) of the CER each on Appellant No. 3 (Shri 

Vinod Patel), as well as on Appellant No. 4 (Shri Kishore Patel), I find that Appellant 

No. 3 has admitted his involvement in duty evasion vide his statement dated 

19.04.2010, dated 20.4.2010, dated 20.12.2010, dated 23.12.2010 and dated 

3.1.2011. I also find that Appellant No. 4 has also admitted that he aided and 

abetted Appellant No. 1 in CE duty evasion and his confessional statements dated 

20.4.2010, dated 17.9.2010 and dated 1.12.2010 bear ample testimony to this fact. 

As discussed above, passing of fraudulent Cenvat credit has also been upheld. I, 

therefore, find that Appellant No. 3 and Appellant No. 4 both have concerned 

themselves in removing, selling and dealing with the non-duty paid goods, which 

were liable to confiscation and hence, I have no option but to hold that penalty is 

imposable on them under Rule 26(1) and Rule 26(2) of the CER. I, therefore, uphold 

penalty on Appellant No. 3 (Shri Vinod Patel) as well as on Appellant No. 4 (Shri 

Kishore Patel) under Rule 26(1) of the CER and under Rule 26(2) as imposed. 

10. In view of my above findings, I reject appeals filed by all four Appellants and 

uphold the impugned. 

11. c,ci cc1li.l 4 3Tt T i'ici&i i1I-d ci 1.ii iIc1l 

11., Appeals filed by the Appellants are disposed off in above terms. 

(,a1l( *ii'k) 

w iii (3i.flei) 
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By R.P.A.D.  

To, 
1. M/s. Bansal Infracon (P) Ltd. 

Plot No. 154, Sosiyo Ship Breakr;g Yard, 

Sosiyo/Alang. Office: Plot No. 2137, 

Near Golden Arc Attabha Chowk. 

Bhavnaga r. 

2. Shri Vijay K. Bansal, Director, 

M/s. Bansal Infracon (P) Ltd. 

Plot No. 154, Sosiyo Ship Breaking Yard, 

Sosiyo/Alang. Office: Plot No. 2137, 

Near Golden Arc, Attabhai Chowk, Bhavnagar. 

3. Shri Vinodbhai Amarshibhai Pat, 

Plot No. 102, 

Iscon Mega City, 

Opposite Victoria Park, Bhavnaga r. 

4. Shri Kishore Amarsingh Patel, Proprietor of 

M/s. Shree Krishna Enterprise, 304, 

Shoppers Point, Parimal Chowk, 

Waghawadi Road, 

Bhavnagar — 364 001. 

Copy to:- 

1) The Principal Chief Commissioner, CGST & Central Excise, Ahmedabad Zone 

Ahmedabad for his kind information. 
2) The Commissioner, CGST & Central Excise, Bhavnagar Commissionerate, Bhavnagar 

information and necessary action. 

3) The Assistant Commissioner, CGST & Central Excise, Division-Il, Bhavnagar. 
4"Guard File 
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