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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 
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Appeal to Customs Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appea lies to:- 
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K POram, New Delhi in all 
matters relating to classification and valuation. 
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentidned in para- 1(a) above 

(lii)   r{cuj i4li 1it
__ (3f1kiqc.fl, 2001,_ 6 i t4 i1Rci 1 

EA-3 TI Tt * i i-i I I Il * - • ir ,q  i 
ei floi,tq 1,0ft0/-tt, - . II1s1qul 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 /as prescribed under Rule 6 of Central Excise 
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000]-
Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 
Lac respectively in the form of crossed bank draft in favour of Asst Registrar of branth of any nominated public sector bank of 
the place where the bench of any nominated public sector bank of the place where the benchof the fribunal is situated.. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules,- 1994, and Shall be accompanied by a copy 
of the order appealed against (one of which shall be certified cqpy) and should be accompanied by a fees of Rs. 1000/- where 
the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service 
tax & interest demanded & penalty levied is more than five lakhs but not exceeding Ils. Fifty Lakhs, Rs.10,000/- where the 
amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft 
in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
situated. / Application made br grant of stay shall be accompanied by a fee of Rs.500/-. 
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The appeal under sub section (2) and (2A) of the secicn 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed under 
Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner Central Excise 
or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed by the 
Commissioner authorizing the Assistant Commissiner or Deputy Commissioner o Central Excise! Service Tax to file the 
appeal before the Appellate Tribunal. 
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For an appeal to be filed before the LES AT, under Section 3SF of the Central Excise Act, 1944 which is also made applicable to 
Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal onpaymet of 
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute, 
provided the amount of pre-deposit payable wouid be subject to a ceiling o Rs. 10 Crores, 

Under Central Excise and Service Tax, 'Duty Demanded' shall include: 
ci) amount determined under Section 11 D; 
ii) amount of erroneous Cenv?t Credit taken; 

tiii) amount payable under Rule 6 of the Cerivat Credit Rules 
- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before any 

appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 
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Revision
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l [ 
A revision aplication lies to the Under Secretary to the Government of India, Revision Application Unit, Ministry of Finance 
Deoartment o Revenue, 4th Floor, Jeevan Deep liulding Parliament Street, New Delhi-110001 under Section 35EE of the CEA 
19 4 in respect of the following case, governed by first proviso to sub-section (1) of Section-358'ibid: 
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l/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

cuta ar T1f'II 4RO T,4Ici Stt Yr1ii PTJJ 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

Creit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of thi Act or the 
Rules made there under such order is passed by the Commisioner (Appeals) on or after, the date appointed under Sec. 109 of 
the Finance (No.2) Act, 1998. 
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Tha'bve application shall be made in duplicate, in Form No. EA-8 as pecifled under Rule, 9 of Central Excise (Appeals) Rules, 
2001 within 3 months from the date on which the order sought to be appealed against is communicated and s'hall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account 

(vi) 

1UUU -/ T fTh t4I 1t1  I 
The revision application shall be accompanied by a fee of Ils. 200/- where the amount involved in Rupees One Lac or less and Its. 
1000/- wherethe amount involved is more than Rupees One Lac. 

1cai I1I 4I1ld at'llfl4 l4I1l1uI TiqIui i&'titi  SI'1ZtTsaIc1I I/In'case,if 
the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, not 
withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case my 
be, is filled to avoid scriptoria work it excising Rs. I lakh fee of Rs. 100/- for each. 

-wi Iu1  jS .iIl1i, 1975, St-1 StTt 81Tt i i-f 8lTT t T T farfftr 6.50 tr - I 

ft1 StiT l.i i TI / One copy of application or 0.1.0. as the case may be and the order of the adjudicating authority shall bear a court fee stamp of 
R.s. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

ai'flc1)  i'fki Strjar i'ia, t i4ioi 'tiutii-i fi flciiff 1t4l '*iis 

www.cbec.gov.in1'PI I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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:: ORDER IN APPEAL::  

The present two appeals have been filed by the Appellants (herein after 

referred to as "Appellant No.1 & Appellant No.2 as detailed in the Table below 

against Order-in-Original No.10/ AC! BVR-2/ MC/2017-18 dated 22.12.2017 

(hereinafter referred to as 'the impugned order') passed by the Assistant 

Commissioner of CGST, Division, Bhavnagar (hereinafter referred to as 'the lower 

adjudicating authority'):- 

Sr. 
No. 

Appeal No. Appellant No. Details of the Appellant 

1 V2/558/BVR/2017 Appellant 
No.1 

M/s. Agrasen Ship Breaking Pvt. Ltd. 
Plot No. 113, Ship Breaking Yard, 

Sosiya/Alang, Dist. : Bhavnagar. 

2 V2/559/BVR/2017 Appellant 
No.2 

Shri Parth Parag Vora, Director of MIs. 
Agrasen Ship Breaking Pvt. Ltd. Plot 
No. 113, Ship Breaking Yard, 
Sosiya/Alang, Dist. :Bhavnagar. 

2. The brief facts of the case are that Appellant No.1 is engaged in breaking of 

imported ships at their Ship Breaking Yard, Alang and availed Cenvat credit on the 

inputs, capital goods and input services used in or in relation to manufacture of 

their final products as per the Cenvat Credit Rules, 2004 (hereinafter referred to as 

'the Rules'). The Ship imported for breaking purpose contained many items viz. 

fuel oil, high speed diesel oil (marine gas oil) Lub. Oil etc. to be used as fuel for the 

ship. On the basis of information that Appellant No.1 had availed Cenvat credit of 

the Additional Duty of Customs (CVD) paid on Fuel Oil,H.S.D. & Lub. Oil etc. 

contained in the ships, an inquiry was initiated. Appellant No. 2, Director of 

Appellant No.1 produced ER-I Return for the month of March-2016 and ledger of 

Cenvat Credit Register (Form RG 23A Part-Il) for the month of March-2016 

alongwith Bill of Entry No. SBY/207/2015-16 dated 24.02.2016 in respect of M.V. 

EMUVIKA NAREEI. Appellant No. 2 in his statement dated 31 .01 .2017 stated the 

oil and fuels were removed in tankers/barrels and then sold directly to the 

registered dealers and/or to the actual users without storing them at their yard; that 

they took Cenvat Credit equivalent to the total duty paid under CTH 8908 as 

provided under the Rules; that they took Cenvat credit on bunker (Fuel Oil, HSD, 

Lub. Oil) lying inside engine room of the vessels imported by them; that they had 

taken Cenvat credit in respect of Fuel Oil, HSD, Lub. Oil as the same were falling 

under Chapter Heading 8908. It was alleged that Appellant No.1 was not entitled 
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for Cenvat Credit of Rs.4,60,951/- of Additional Duty of Customs (CVD) paid on 

fuel oil, high speed diesel oil, &Lub. Oil (inside engine room bunker) in as much 

as the said goods were not used in the process of manufacture of their final 

excisable goods by breaking of the said ships and directly sold in open market and 

therefore, the same cannot be considered as 'input' as defined under Rule 2(k) of 

the Rules. 

2.5 Show Cause Notice No. V.73/03-03/D/RuralI2017-18 dated 14.09.2017 was 

issued to both Appellants wherein it was proposed to demand and recovery of 

wrongly availed Cenvat Credit of Rs. 4,60,951/- as per the provisions of Rule 14 

(1)(i) of the Rules read with Sub-section (4) of Section hA of the Act. It was also 

proposed to impose penalty under Rule 15(2) of the Rules read with Section 11AC 

of the Act upon Appellant No.1 and penalty under Rule 15A of the Rules upon 

Appellant No. 2. The said Show Cause Notice was adjudicated by the lower 

adjudicating authority vide the impugned order wherein he confirmed demand of 

Cenvat credit of Rs. 4,60,951/- under Rule 14(1)(i) of the Rules read with Section 

11A(4) of the Act and also imposed penalty of Rs.4,60,951/- under Rule 15(2) of 

the Rules read with Section 1 1AC of the Act upon Appellant No. 1 by giving option 

of 25% reduced penalty subject to the conditions of Section 1 1AC and also 

imposed penalty of Rs. 5,000/- upon Appellant No. 2. The adjudicating authority 

appropriated Cenvat credit of Rs. 4,60,951/- reversed by Appellant No. 1. 

3. Being aggrieved with the impugned order, Appellant No.1 and 2 preferred 

appeals to set aside the impugned order imposing penalty of Rs.4,60,951/-

imposed on Appellant No.1 and penalty of Rs.5,000/- imposed upon Appellant No. 

2. 

Appellant No.1  

3.1 Appellant submitted that they had reversed Cenvat credit of Rs. 3,02,727/- 

by debiting the Cenvat credit account before its utilization. Therefore, the said 

amount would amount to credit not having been taken. They relied upon the 

decision of Hon'ble Supreme Court in case of CCE, Mumbai-1 Vs M/s Bombay• 

Dyeing Ltd. [ 2017 (215) E.L.T. 3(SC) = 2007-TIOL-141-SC-CX] and they also 

relied on Circular No. 858/16/2007-CX dated 08-11-2007 clarifying that Cenvat 

credit reversed before utilization would amount to credit not having been taken; 

that Cenvat Credit of Rs.1,58,212/-, on being pointed out by the Department, was 

immediately paid by debiting cenvat credit account and through PLA; that there 
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was no intention whatsoever to avail inadmissible credit with intention to evade 

payment of duty; that no fraud, misstatement or suppression of fact can be alleged 

on the Appellants; that imposition of penalty under Rule 15(2) of the Rules read 

with Section 1 IAC of the Act is unwarranted and unsustainable in law. 

Appellant No.2 

3.2. Appellant no.2 is a director of the company and not acted with any personal 

motive or benefit and hence, personal penalty imposed is not justified; that since 

the director had not availed Cenvat. Credit he is not liable to imposition of any 

penalty; that Rule 15A is not applicable in his case; that he relied upon the 

decision of the Hon'ble Tribunal in the case of Keshav Ku mar Tharad reported as 

2003(156) ELT 211 (Tri-Kolkatta). 

4. Personal Hearing was attended by Shri Madhav N. Vadodariya, Advocate 

on behalf of both Appellants. He reiterated the grounds of appeal and submitted 

that Appellant No.1 is entitled for Cenvat Credit of goods inside Engine Room of 

the vessel but even then, they have reversed Cenvat credit even before issue of 

SCN and hence, no penalty was imposable upon Appellant No.1& Appellant No. 2. 

5. In written submission dated 22.06.2018, Appellant submitted copy of Bill of 

Entry to say that they had mistakenly taken credit of entire CVD of Rs.87,26,021/-

which included CVD of Rs.4,60,9511- on the basis of their declaration in their Bill of 

Entry, however, on being pointed out by the officers they agreed and paid the 

wrongly availed credit before its utilization; that mere detection during the scrutiny 

of monthly return :does  not mean that the cenvat credit had been taken with 

intention to evade payment of duty unless the department brings out clear facts 

that the Appellant were having knowledge that credit cannot be taken, still the 

Appellant chose to avail the same in order to evade payment of duty. No such 

facts have been narrated in the Show Cause Notice; that extended period of 5 

years under the provision of Rule 14(1) of the CCR, 2004 read with Section 11(4) 

of the Act is not invokable in the instant case and hence, the SCN is time barred 

and impugned Order is void and bad in law. Appellant No.2 relied upon decision of 

the Hon'ble High Court in the case of Ashokkumar H Fulwadya reported as 

2010(251) ELT 336 (Bom) to say that personal penalty was not sustainable on the 

director of the company. 
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Findinqs:  

6. I find the both Appellants have filed appeal after 20 days beyond normal 

appeal period of 60 days but within further period of 30 days stating that filing of 

appeal got delayed as they appointed new consultant due to medical exigencies of 

their earlier consultant. Since the appeal has been filed within further period of 30 

days, I condone delay in filing of appeal by both Appellants and proceed to decide 

these appeals on merits. 

7. I have carefully gone through the facts of the case, the impugned order, the 

Appeal Memorandum, written and oral submissions made by both Appellants. The 

issue to be decided is as to whether imposition of penalty of Rs.4,60,9511- on 

Appellant No. I & of Rs.5,000I- on Appellant No. 2 is correct or otherwise. 

8. I find that Appellant No.1 during the personal hearing submitted that they 

were eligible for Cenvat Credit of CVD paid on goods inside Engine Room i.e. 

Fuel Oil, Marine Gas Oil and Lubricating oil, however, they reversed on being 

pointed out and contest the impugned order for imposition of penalty. I find that the 

dispute in question was clarified by CBEC way back in 1996 vida Circular No. 

37/96-Cus. dated 03.02.1996 (issued from F. No. 512/22/89-Cus. VI) asunder: 

(a) movable gears such as lifting and handling machinery, anchors, navigational 

equipment, machine tools, fire fighting equipment form part of vessel's normal 

equipment and hence classified u/h 89.08. 

b) Fuel and oil contained in the vessel's machinery and engines can also be  

regarded as forming integral part of the vessels and hence be classified under 

Heading 89.08. 

(C) Spares parts (such as propellers), whether or not in a new condition and 

movable articles (furniture, kitchen equipment, table-ware etc.) showing clear 

evidence of use and which have formed part of normal equipment of vessels, are 

classifiable under heading 89.08. 

d) Remaining fuel and oil (other than that mentioned in sub-para) (b) above and  

other ship stores, including drinks and foodstuff are classifiable separately in their 

own appropriate headings. 

(Emphasis supplied) 
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8.1 The Hon'ble High Court of Gujarat in case of M/s. Priya Holdings (P) Ltd. 

reported as 2013 (288) ELT 347 (Guj.) has also held that, 

"12. As can be seen from the impugned order, the Tribunal, after appreciating the 
evidence on record, has come to the conclusion that the fuel contained in the 
engine tanks would form an integral part of the vessel's machinery and engine, and 
therefore, would fall under sub-para (b) whereas the remaining fuel and oil 
contained in other tanks would fall within the ambit of sub-para (d) and would be 
classifiable under their own separate headings." 

8.2 The above views were again affirmed by the Hon'ble Gujarat High Court in 

case of M/s. J. M. Industries reported as 2014 (302) ELI 382 (Guj.). The Hon'ble 

CESTAT, Ahmedabad in the case of M/s. A. G. Enterprise 201.4 (308) ELI 418 

(Tri.-Ahmd.) also held that even fuel stored outside engine room are an integral 

part of vessel's machinery and to be classified under heading 89.08. The relevant 

para is re-produced as under: 

"4.Heard both sides and perused the case records. The issue involved in all these 
appeals is as to what should be the classification of HSD/LDO, under the EXIM 
Policy, which is contained in the fuel tanks of the vessels brought for breaking. As 
per the CBEC Circular dated 26-1-2013 and the orders passed by Commissioner 
(Appeals) such fuel needs classification under 27101040 of the Import Policy and is 
a restricted item to be imported through State Trading Agencies. Appellants, on the 
other hand, argued that HSD is not separately imported by the appellants and was 
found contained in the vessel as fuel/ship stores at the time of purchase and no 
extra price is paid for such fuel. It is observed that DGFT under F. No.  
IPC/4/5(684)/97/82/PC-2(A), dated 26-6-2013 has opined that surplus fuel stored in  
the fuel tanks (whether inside or outside enqine room) forms a part of the 
ship/vessels imported for breakjnq up and should be considered as inteqrated part 
of the vessel's machineiy and is classifiable under 89.08." 

(Emphasis Supplied) 

8.3 The above views of the Hon'ble CESTAT/ High Court were affirmed by the 

Hon'ble Supreme Court in the case of M/s. M.K. Shipping &Allied Industries Pvt. 

Ltd. -2015 (322) E.L.T. A326 (S.C.). The relevant para is re-produced as under: 

"The Appellate Tribunal in its impugned order had held that HSD/LDO available in 
ship/vessel at the time of its import for breaking up would be classifiable under 
Heading 89.08 of ITC(HS) as clarified in DGFT Circular F. No. lPC/4 / 5(684)! 
97/82/ PC-2(A), dated 26-6-2013 and not under respective heading." 

8.4 I find that the intention of the legislature is not to deny Cenvat credit of CVD 

paid, by ship breaking units, at the time of importation of ships for breaking 

purpose and utilization thereof while paying Central Excise duty. CBEC further 

issued Circular No. 1014/2/2016-CX dated 01 .02.2016 clarifying the issues related 

to credit of CVD paid by the Ship Breakers. To better appreciate facts, contents of 

the Circular are reproduced below:- 
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Circular No.- 1014/2/2016-CX 
Dated the 1st February, 2016 

F. No. 6t14/20 14-X. / 'PL) 
Government of India 

Ministry of Finance 
Department of Revenue 

Central Board of Excise & Custom 
*********** 

New Delhi dated the 1st February, 2016 
To Principal Chief Commissioner! 

Chief Commissioner! 

Principal Commissioner of 

Central Excise and Customs (All) 

Web-master, CBEC 

Madam/Sir, 

Subject: Inclusion of show cause notice's issued in relation to levy of CVD on 

vessels imported for breaking in the "CaII-Book"-reg. 

References have been received in the Board from trade and field formations in 

relation to Judgement of Hon'ble High Court of Gujarat passed in SCA No. 10607 

of 1995 filed by MIs Shivam Engineering Company and others reported as [2014-

TlOL-1563-HC-AHM-CUS]. A SLP has been filed by the department in Hon'ble 

Supreme Court against this order. 

2. In the said judgement, Hon'ble High Court has held that duty under Central 

Excise Act, 1944 can be levied, if the article has come into existence as a result of 

production or manufacture. Articles which are not produced or manufactured 

cannot be subjected to levy of excise duty. On the import of like article, no 

additional duty can be levied under section 3(1) of the Customs Tariff Act, 1975. 

Since the vessels and other., floating structures for 'breaking-up' are not 

manufactured in India, no excise duty is leviable and consequently no additional 

duty under Section 3(1) of the Customs Tariff Act, 1985 can be levied on import of 

such goods. The reason for such conclusion by Hon'ble High Court is that when 

articles which are not produced or manufactured cannot be subjected to levy of 

excise duty, then on the import of like articles no additional duty can be levied 

under the Customs Tariff Act. 

3. In view of above said judgement, trade are following two different practices as 

enumerated below and are being issued Show cause Notices according to the 

practice they follow:-. 

U 
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(I) Show Cause Notices have been issued to importers who are not paying CVD 

demanding CVD from them as department has appealed against the order of the 

Hon'ble High Court of Gujarat. 

(ii) Show Cause Notices for wrong availment of CENVAT credit have been issued 

to those importers who are paying CVD voluntarily and taking CENVAT credit and 

utiising the same for payment of Central Excise duty liability arising due to 

breaking of vessels. 

4. The problem faced by the trade due to issue of Show Cause Notices in either 

sit&ation has been examined in Board and it has been decided that all Show 

Cause Notices issued for non-payment of CVD [refer para3(i) above] shall be kept 

in call book till the SLP filed by the department in the Hon'ble Supreme Court is 

decided. 

5. Show Cause Notice denying Cenvat Credit of CVD paid voluntarily by the 

importers at the time of import is not warranted. It is well settled position in law that 

a buyer may avail Cenvat Credit, if supplier has paid duty. In this regard following 

case law may be referred- CCE vs. CEGAT2006 (202) ELT 753(Mad HC DB), 

CCE vs Ranbaxy Labs Ltd. [2006(203) ELT 213(P&H HC DB)], Commissioner of 

Central Excise, Chennai-1 vs CEGAT, Chennai reported as 

[2006(202)ELT. 753(MAD.)]. Credit is accordingly admissible for duty paid 

voluntarily. 

6. Thus, once the importer has paid CVD on import of ship, Cenvat Credit of that 

CVD cannot be denied for payment of Central Excise duty on breakinq of that ship.  

Show Cause Notices already issued for denvinq Cenvat Credit may be decided in 

liqht of these instructions and in future such Show Cause Notices may not be 

issued. 

7. Also vide Notification No. 1/2016- Central Excise(N. T.), dated 01.02.2016 in the 

CENVAT Credit Rules, 2004, in rule 3, in sub-rule (1), in clause (vii), the proviso 

has been omitted. 

8. Proviso to rule 3(1)(vii) of CENVAT Credit Rules, 2004 was inserted vide 

Notification No. 3/2011-Central Excise(NT), dated 1.3.2011. In the breaking of 

ships, products of section XV(base metals and articles of base metal) are obtained 

which are deemed to be manufactured as provided in section note 9 of Section XV 

of the First Schedule to the Central Excise Tariff Act, 1985. On the other hand, a 

number of used seniiceable articles such as pumps, air conditioners, furniture, 
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kitchen equipmeht, wooden panels ei. are also generated. These are generally 

sold as second hand goods by ship breaking units but no excise duty is payable as 

they do not emerge from a manuic rig process. At the same time, ship 

breaking units are allowed to avail full cra'dit of additional duty of customs paid on 

the ship when it is imported for breaking This anomaly was resulting in excess 

utilization of CENVAT credit. Rule 3 of. the CEN VAT Credit Rules, 2004 was 

accordingly amended to prescribe that Cen vat credit shall not be allowed in excess 

of 85% of the additional duty of customs paid on ships, boats etc. imported for 

breaking. 

9. Further, amendrnentin Rule 6of CEN VAT Credit Rules, 2004 was carried out 

in budget of 2015, to provide that now credit is required to be reversed even for 

non-excisable goods produced as byproducts in the process of manufacture of 

excisable goods. This amendment hs brought non-excisable goods and exempt 

goods at par and no credit is now availetlo on either of them. The explanation 

inserted in Rule 6 is as foI!ows:Expla?1at,on1 For the purpose of this rule, 

exempted goods or final products as defined in clause (d) and (h,,) of ru/e 2 shall 

include non-excisable goods cleared for a consideration from the factory. 

10. At present there is a conflict reqardinq reversal of credit in relation to non-

excisable goods which emerqe durinq breakinq of ship viz, whether 

restriction/reversal of credit needs to be done under proviso to rule 3(i)(vii) of 

CENVAT Credit Rules, 2004 or under rule 6 of CENVAT Credit Rules, 2004. To 

resolve the conflict, the provision restrictinq CENVA T credit to 85% under proviso 

to rule 3(i)(vii) of Cenvat Credit Rule, 2004 has been deleted. Consequently ship  

breakinq units would be entitled to avail 100% credit of the CVD paid with effect 

from 01.03.2015 but would also be required to follow provisions of rule 6 of 

CENVAT Credit Rules, 2004 with effect from 01.03.2015. This beneficial 

amendment of deletinq proviso to rule 3(i) (vii) of CENVAT Credit Rules, 2004 has 

been done retrospectivelywith effect from 01.03.2015, that is the date from which 

reversal of Cenvat Credit for non-excisable qoods was provided in rule 6 of Cenvat 

Credit Rules, 2004.  

11. Difficulties faced, if any, in implementation of this Circular may be brought to 

the notice of the Board. Hindi version follows. Yours faithfully 

(Santosh KLjkMishra) 

Under Secretary to the Government of India 

0 

0 
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8.5 I find that Para 3(U) of CBEC Circular covers the issue involved in the 

present appeal and Board has clarified that Cenvat credit on CVD paid is 

admissible and the issue is no more res integra. The penalties imposed on both 

appellants vide the impugned order are set aside. 

S. 31'-lkil TfRl i'lcI-d d 1"-4I 1IdI 

9. The appeals filed by the Appellants stand disposed off in above terms. 

BY RPAD 

To 

rir 31lc1-c1 (3i'.1i) 

1.  M/s. Agrasen Ship Breaking Pvt. Ltd. 

Plot No. 113, 

Ship Breaking Yard, 

Sosiya/Alang, Dist.:Bhavnagar. 

tfl,4J 113, 
____ 

3Ttli 1*, 

3TT, Ic'cI: 1Ia1dl'&. 

2.  Shri Parth Parag Vora, 

Director 

M/s. Agrasen Ship Breaking Pvt. Ltd. 

Plot No. 113, Ship Breaking Yard, 

Sosiya/Alang, 

Dist. : Bhavnagar. 

____ __________ 

Ic*& '1' 1d,lc1  ¶1T p1a 

¶i1~.s, 'ii 113, 3RTf1tr 

. 

Copy to:  

1) The Principal Chief Commissioner, GST & Central Excise, Ahmedabad 

Zone Ahmedabad for his kind information. 
2) The Commissioner, GST & Centrai Excise, Bhavnagar Commissionerate, 

Bhavnagar for necessary action. 
3) The Assistant Commissioner, GST & Central Excise Division-li, Bhavnagar 

for further necessary action. 

Guard File. 
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