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For an appeal to be filed before the ESTAT, under Section 3SF of the Central Excise Act, 1944 which is also made applicable to 
Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal on payment of 
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute, 
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or iii storage whether in a factory or in a 
warehouse - - - - - - 
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 
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accompanied by two copies - each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Seclion 35-EE of CEA, 1944, under Major Head of ftccount 
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The revision application shall be accompanied by a fee of P.s. 200/- where the amount involved in Rupees One Lac or less and Rs. 
1000/- where me amount involved is more than Rupees One Lac. 
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website w-ww.cbec.gov.in  
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:: ORDER  :: 

Shri Jivabhai Bhimabhai Sutreja, Proprietor, M/s. M M & Co, 

Sharad Chaw, Keshod (hereinafter referred to as " the Appellant") has filed 

against the Order-in-Original No.AC/JND/44/2017 dated 15.12.2017 

(hereinafter referred to as "the impugned order"), passed by the Assistant 

Commissioner, Central GST, Junagadh (hereinafter referred to as "the 

adjudicating authority"). 

2. The facts of the case are that the Appellant is a dealer of Indian Oil 

Company Ltd ("M/s. IOCL") for Superior Kerosene Oil( hereinafter referred to 

as "SKO"). Appellant received Goods Transport Agency services (GTA 

Services) and made payment towards transportation charges for the said 

goods transported from Depots of IOCL to their business place. Inquiry made 

by the jurisdictional Range Superintendent revealed that the Appellant paid 

transportation charges of Rs.92,18,7691- during the period from 2008-09 to 

2012-13 but failed to obtained registration under the provisions of Finance 

Act, 1994 (hereinafter referred to as "the Act") under taxable category of GTA 

services ("Goods Transport Agency services") and not paid service tax under 

Reverse Charge Mechanism. Show Cause Notice dated 4.4.2014 was issued 

to the Appellant demanding service tax of Rs.2,50,8231- under Section 73 of 

theact along with interest Section 75 of the Act and penalty under Section 77 

and Section 78 of the Act. The said notice was decided vide impugned order 

confirming demand and recovery of interest and also imposing penalties 

under Section 76, Section 77 and Section 78 of the Act. 

3. Being aggrieved with the impugned order, appellant preferred the 

present appeal on the grounds that the show cause notice was time barred; 

that the lower adjudicating authority erred in interpreting Section 65(105) (zzp) 

and Section 65(50) (b) of the Act as services received by him from Truck / 

Tanker owner do not fall under the definition of GTA; that Section 68 (2) does 

not apply to proprietary concern; that the lower adjudicating authority has not 

considered the case laws relied upon by them. 
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4. Personal hearing in the matter attended by Shri Jignesh Vyas, 

Advocate on behalf of the Appellant and submitted written submission stating 

that he was directly hirinq tankers from one tanker owner and 100% 

transportation was done through that one tanker; that RCM was not applicate 

to any proprietary firm; that transportation made by Individual truck owner 

does not fall under the definition of GTA; that there is no GTA service provider 

in this case; that since no consignment note was issued services do not fall 

under the category of "Goods Transport Agency" as defined under Section 

65(50)(b) of the Act; that the services received by him is not GTA service; that 

they rely upon the judgment of Hon'ble CESTAT in the case of M/s. Nandganj 

Sihori Sugar Co reported as (2014)47 taxrnann.c0m92 (New Deihi-CESTAT); 

that show cause notice is time barred; that ingredients of invoking extended 

period under Section 73(1) do not exist; that mere non-registration and non 

filing of ST-3 returns or non payment of service tax are not suppression of 

facts; that they rely upon the decision of the Hon. CESTAT in the case of M/s. 

M P Laghu Udyog Nigani Ltd reported as (2015) (37) STR 308 (Tn-Del); that 

reverse charge mechanism is not applicable to any proprietary concern as per 

Notification 36/2004 dated 31.12.2004 and also under Notification No. 

30/2012-ST dated 20.6.2012. 

4.1 Appellant has submitted that the matter involves interpretation of law 

and hence no penalty is imposable upon them and relied upon the decision of 

the Hon'ble CESTAT's decision in the case of M/s. Phonix International 

Freight Service P Ltd reported as (2017)47 (STR) 129 and M/s. General 

Pharmaceuticals Ltd reported as 2007(128) ELT86 ; that it was their bona fide 

belief that no service tax was payable by them and hence, there is reasonable 

cause for not imposing penalty; that they rely upon the decision of the Honbie 

CESTAT in the case of M/s. Ess Ess Engineering reported as (2011) 31 STT 

548 [2010(20) S1R669 (Tn-Del)] in this regard. 

FINDINGS: 

5. I have carefully gone through the facts of the case, the impugned order, 

the contentions raised by the appellant including during personal hearing. The 
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issues to be decided in the present appeal are whether the services received 

by the appellant fall under the category of "Goods Transport Agency Service" 

and whether service tax was required to paid by them under reverse charge 

mechanism or not? 

6. The contention of the appellant is that the services received by them 

are from individual truck owner without consignment note using single vehicle 

and hence, the services received by him do not fall under the category of GTA 

service. It is also contended that the appellant was not the person liable to pay 

service tax under GTA Service as per Rule 2(d) of the Service Tax Rules,1994 

the appellant being a proprietary firm. 

6.1 I find that the definition of the "person liable for paying service tax" is 

given at Rule 2(1)(d)(v) prevailing up to 30.06.2012, which reads as under:- 

"(d) "person liable for paying the service tax" means, 

"(v) in relation to taxable service provided by a goods 
transport agency, where the consiqnor or consiqnee 

of qoods  is, - 

(a) any factoty registered under or governed by the 
Factories Act, 1948 (63 of 1948); 
(b) any company established by or under the Companies 
Act, 1956 (1 of 1956); 
(c) any corporation established by or under any law; 
(d) any society registered under the Societies Registration 
Act, 1860 (21 of 1860) or under any law corresponding to 
that Act in force in any part of India; 
(e) any co-operative society established by or under any 
law; 
(f) any dealer of excisable goods, who is registered under 
the Central Excise Act, 1944 (1 of 1944) or the rules made 
thereunder; or 
(g) any body corporate established, or a partnership firm 

registered, by or under any law, 

am' person who pays or is liable to pay fre,qht  either 

himself or through his agent for the transportation of such 
goods by road in a goods carriage;"; 
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6.2 I find that as per the deflnftion, n ces where, either the consigner or 

the consignee falls within the purview f category (a) to (g), the person who 

pays the freight is liable y the sevce tax as the Goods Transport 

Agency. There is in fact no dispute that the consignor is M/s. IOCL, a company 

established under the Companies At,i956 but the appeflant pays the freight 

and since the payment of freight is made by the Appellant, they are..to pay 

service tax. There is no exclusion fcr proprietary firm or proprietor as is 

evident from the above definition and hence, any person who pays the freight: 

is required to pay service tax nd in this case the appellant has paid the 

freight. 

6.3 Appellant produced two sample copies of vouchers to claim that the 

services received by them were not from Goods Transport Agency, there is no 

consignment note and hence, the services had been provided by the appellant 

to themselves by hiring vehicle from a single Tanker owner and their entire 

transportation has been done in one tanker only. Copies of the samples are 

reproduced below:- 

r 3.ttWC  

cit ?.1Y u5 aL .s31. 1RI 

bHC t41oi C41L. St .. , all 1151*11 
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6.4 I find that these documents do not justify the appellant's claim that he 

was the service provider since the services of Goods Transport Agency was 

not involved and the appellant does fall under the category of Goods 

Transport Agency. The definition of Goods Transport Agency under Section 

65(50)(b) of the Act reads as under:- 

"goods transport agency" means any person who provides service in 
relation to transport of goods by road and issues consignment note, 
by whatever name called. 

6.5 I find that provisioning of the service in relation to transportation of 

goods by road is not in dispute and the said two documents are cash receipt 

acknowledged by the service provider in the name of "Voucher" towards 

transportation charges of Rs.162621- and Rs.19756/- paid on 16.3.2012 and 

on 3.4.2012 respectively for transportation of kerosene by two different 

vehicles Reg. No. GJ-3T-1082 and Reg. No. GJ-14-T-4689 and included 

details like consignor, description of goods, registration no. of vehicle, etc. 

Thus, provision of services has been recorded in the form of these vouchers 

and hence, the appellant's claim is devoid of merit. In view of facts of this 
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case, I hold that the appeant is cequired to pay service tax under Reverse 

Charge mechanism, being recipient of GTA service. The claim of the appellant 

that they have used only one Truck from a single Truck owner is also found 

factually wrong as there are two truck numbers in two sample vouchers. 

7. I find that definition of the person ble for paying service tax has been 

substituted w.e.f 1.7.2012 and Rule 2 (1) (d) since then reads as under:- 

"(d,) "person liable for paying service 'ax" means, - 
(i) in respect of the taxable .ervices [other than online information and 
database access or retrieval services,] notified under sub-section (2) of 
section 68 of the Act, means,- 

('A) in relation to  

(B) in relation to seniice provided or agreed to be provided by a 
goods transport aqency in respect of transportation of qoods by road,  
where the person liable to pay freight is,— 

(I) any factory registered under or governed by the Factories Act, 
1948 (63 of 1948); 
(II) any society registered under the Societies Registration Act, 
1860 (21 of 1860) or under any other law for the time being in force in 
any part of India; 
(Ill) any co-operative society established by or under any law; 
(IV) any dealer of excisable goods, who is registered under the 
Central Excise Act,  1944 (1 of 1944) or the rules made thereunder; 
(V) any body corporate established, by or under any law; or 
(VI) any partnership firm whether registered or not under any law 
including association of persons; 

any person who pays  or is liable to pay freight either himself or throuqh 
his agent for the transportation of such goods by road in a goods 
carriage: 

Provided that when such person is located in a non-taxable territory, 
the provider of such service shall be liable to pay service tax." 

7.1 As per the above definition also, the person liable to pay service tax on 

GTA service is the person who pays the freight. Thus, the claim of the 

appellant that they have been excluded from payment of service tax w.e.f. 

1.7.2012 is not correct as no exclusion to any proprietary firm from paying 

service tax has been provided under Reverse Charge mechanism even after 

introduction of rephrased definition w.e.f. 1.7.2012. I, therefore, hold that the 

appellant is required to pay service tax even after amendements made w.e.f. 

1.7.2012, as was the case before. 
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8. The appellant contended that the demand was time barred as there 

was no suppression, with intent to fraud or to evade payment of service tax; 

that they have not paid service tax on account of their bonafide belief that they 

were not person liable to pay service tax. I find that the appellant has not 

obtained service tax registration and not paid service tax on presumption 

basis. Appellant is recipient of GTA service for quite a long time and concept 

of reverse charge mechanism and payment of service tax by recipient of GTA 

services was not ambiguous and was available! known in public domain. 

Therefore, the appellant's claim of bona fide belief of being non taxable person 

does not sustain and non payment of service tax by the appellant came to the 

knowledge of the Department only upon inquiry was initiated against the 

appellant. Hence, required ingredient of suppression of facts, with intent to 

evade payment of service tax for invoking extended period exist in this case. 

Therefore, I hold that the extended period is rightly invoked and imposition of 

penalty under Section 78 of the Act is legal and proper. 

8.1 I find that the appellant failed to obtain registration and file ST-3 returns 

and therefore, penalty of Rs.200 per day imposed under Section 77(1)(a) and 

Rs. 10,000/- under Section 77(2) of the Act is legal and proper and I uphold 

the same. 

9. In view of above, I reject the appeal filed by the appellant. 

S? c,lctciCI Ccii'&t C $31 r1Jc.RI .5c4-d i'1 11I iIc1I 

9. 1 The appeal filed by the appellant is disposed of in above terms. 

By RPAD 
To 

(ci,e1I +c-i'k) 

Tf 31F1cId (3i'-1lci) 

Shri Jivabhai Bhimabha ii$ 'dI 

S utrej a, 14 

Proprietor, 
M/s. MM&Co, tg 

Sharad Chawk, 
Keshod ifr -(i:;- i:.ltdIG) 
Dist:- Junagadh 
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Copy to:- 

1. The Pr. Chief Commissioner. CGST & Central Excise, Ahmedabad Zone 
Ahmedabad for his kind information. 

2. The Commissioner, CGST & Centr3 Exce, Bhavnagar Commissionerate, 
Bhavnagar for necessary action. 

3. The Assistant Commissioner, CGST Division, Junagadh for further 
ecessary action.. 

Guard File. 
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