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Passed by Shri Kumar Santosh, Principal Commissidner (Appeals), Rajkot 

51q7 5b -t,' it, au t/ sn.il1/ tsui  auu'-u, ¶r1 ar.uu' mS/ -lnl-c / ;j;5 Tni-i- 

'l.fI   /ir-Irtni gii fri i [1 lTri: / 

Arising out of above nientiond 010 issued by Additomil/Jpint/Deputy/Assistani Commissioner, Central Excise/ST / GST, - 

Rajkot / Jamnagar / Gandliidham 

r .11'{ cil /Name &Address of the Appellants & Respondent :- 

I. IIs Maiwi Ship Breaking Co..IaIwi Ship Breaking Co. I'Iot .24-I)(58),Ship Breaking Yard Alang. District-Bhavnagar 

2. h/s Iqital Ahmcd iakhani(I'griner of Maiwi Ship Breaking Co. )lqha! .-thnied t.akhani(Partner of Maiwi Ship Breaking Co. 

Plot No.24-D(58).Ship Brcakig Yard. .Iang, Distrit.-1thavnagar. 

iir ..  Thfi.I - 
Any person aggrieved by this Qrder-in-Appeal may file all appeal to the appropnate authority in the following way. 

(A) 4ii i P9 f-ein T1T Tt 9itt .1n -ouetftl-mii i  T$. 'r ibll'ii  ,1944 IT1 358 
T 4itiei 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 ofCEA. 1944- / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

-ni's'i r srraft iii iiA 41t-ui st..-ui s'uis'-t ss rf ois' i'f-'flo -uinife.s 4i1 )l'T'ThB, 'iie r 2, 
wi4iri/ 

The special bench of Custons, Excise & Service,Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classifIcatibn and valuation. 

(ii) . a'pa 'uI"e' 1(a),' onIrrrr apfi-i it aaio.I iTT r'4t I'll -'1b- ¶, o nq1T sj o- f mi'.ri sifl'-fii mmrrfioFer 
(e) fr tuia .i,-ffla ,i'-f aiuii 3l5i5i 5- so' ssr'fsr -ii t 

To thWes1 regional bench i I Cuttunis, Excise& ervicTax Appellate Tribunal (CI1STAT) at, 2" Floor, Bhaumali Bliawan, 
Asarwa Ahmedabad-380016 in case of appeals o(he than Sc mentioned in pam- 1(a) above 

(it) u1i  -fla -auaili.1-- TeRT (ii fft 't .1 Tfuii 'i'-'fl.i aiI-' 5rT(.ufl 'ii aeTT 2001 i-u 6Tl'i to 
TT 'Au'u EA-3 iT i-rt T feth -ac-it 'ifi s z-c TT9  -u-I 'g ecsr 'ut gs ,a-ii-a  i ccsç 

5 s-tTTr --.:rr 5Q -q- 'rr 50 " arr af sj-rtjp  eT5rgar 1,000/wq, 
5000/ 'fT -fleT 10000/ ua m frail -csrgT twa- 9 i-ia 1fl m rn  spiwrr Fx )a rfifws-sriFt 

9T ivfl I-ci' T r flnft  sfr  iaji'-ia- e)ws re arrfr 'si.o ;ti-e wr fleet arar aTt I 
'i-i. 4cti 'sr ir9T Sf .i-a)% gfipi  -eie)aii Sir r°ai io I eu-i acisr (T sdS) sla1-'TSf at 

se-atI a-i-ic ouI i, 

The appeal 10 the AppellateTibunal shall bellied iiquadi'uplicate in form EA-3 / its prescribed under Rule 6 of Central Excise 
(Appeal) Roles, 2001 and shl1 he accompanied against one which at lead should be accompanied by a fee of Rs. 1,000J-
Rs.5000/-, Rs.10,000/- wheréanmunt of thitydomand/interest/pensltyji-efund is upto 5 l,ac., 5 Lee to 50 Lice and above 50 
Lac respectively in the form of crossed l,ankdraftinifavourofAsst. Registrar of brancb of any nominated pub1ic sectorbank of 
the place wnere the bench of any nominated public sector bank of the plice s'here the bench of the Tribunal is situated. 
Application made for giant oftay shall be accornpaiiied by a fee oiRs. 500/-. 

(B) alP4-s "-ai-iuio-aniat '  l aThkau, 194 )sf nlT7T 96(1) at E.l'iti'l lle' 1-1e4eI'4t 1994, 19 90.)  
lIlO S T5SfTTUi4i Sr - 51T1-l.4fl Sf-aearfja gTsrf. iSiatr, 0'-i 

rsstflt 9)ttl 19T1i)fiT)4tr5SfSf ecWrSfraseSif aria 4?1m7r 3c'rr -tel-il TSf  --il;ui,  xqTT 
-li'a aTSf,at,5'ii's 5TT509Ts 973TsraT5o.,ciia seJ5er: 1,0fI0/-rT, 5,000/- -'ia ef'au t0,00/- 
51-n atrr IflisraT 'i-n-a ata fr1np r'iei-1, itrsrsrSi-.flt -ei-iIh'i' n'rrSf,TTSfat -[hi--cia 6ITf 
Sf fr-ir RT -nl-ala-t-t ttSf atsfatigTvT aVi ac1i 8' rTtl,-al .po -a TY i)a wpsSfy sp,j c49 -s allisi 

SfT5 rSffnFr i'fpai- r?aTfhat' Sir 911'ai fesrit I na ninsr ie siren e frr siun--i-'T as r'i 500/- WIlT atf lcciPo 
a n i ii9T TT1T / . -. 

The appeal under sub secrin (1) of iection 86 0f the Finance Act, 1994, to tlic Appellate Tribunal Shall be filed in 
quadruplicati' in Form S.T.5 a prescribed under Rule 9( of the Set-vice 1 ax Rules, 1994, and Shall he acconipanied by a copy 
of the order appealed against tone of which shall bece tilled cnJy) and should he accompanied by a fees of 85. 1000/- where 
the amount of set-vice tax & irterest deiçanded &p&n l,ty levied niPs. 5 habIts or less, Rs.5000/- where the amount of service 
tax & interest demanded & pgnalty levied is mbj-e! iinflv iakhs but nolexceedi g Rs-. F)fty Lakhs, Rs.-10,000/- where the 
ansourit of servIce tax & uilerzast demande)l & pet - Ivi ismorehan lilly hal-s -fopees,Ltn the form of crossed hank draft 
u favocrc - i - plyhere the bench of Tribunal is 

28.01.2019 

p 

(I) 



(i)  

(C) 

1 

fn ar 19r, i94 f?r 8TTr 86 t TTmr i,21 (IA) -U i4i t'Ti k'fl"i, ii'e' i14), 1994, 9(2) T 

9(2A)W'i i1if9Sl 
xnf'.i sTir iPiei 'isi r (l'IC at np  = - lirriTr)  s4r' .,IjI ¶efilN 41'4'-t' W'TT a-ii-t, t-ui atg'tt iii/ 

ei  T.1l rm1Tfrrvrr4e1t 1irrr/ 
The appe'I ui det sub s&ciic ii () nd (2A) of ihi, c l94 shil be filed ii For 517 -is prescribed under 
Rule 9(2) & 9(2A) oldie Service Tax Rides, 1i4-u ' 'r Y, ' i' .a coy of prder of Commissioner Central Excise 
01 Commission Letlil P E u e \ppe ik) ci çø ) md cor of the om ilem Pissed by the 
liomniuissionei' authis ring the Asistiii (oninils '

• er rentral  Excise! Service Tax. to file the 
appeal bePire thu r1pPClldiC Tribunal. p1  

(ii) - a'-'iia e=e 5T atat i944t TiT 

15r IifTrf'ftcf1) ,4l44i4 atr*à  
4'cl -11 '1T1 at/R'aT 1' ii '- l - 'i (-111 ), l 4TTt TTat ici'it 

4'
- '17 'p41-il, stat 'a-i 'aci-im ('aIRrI , r 

xpinIflat1Thr9rrat1rlatrat,- -at5 es 5fT1fi qar 

ateytat atatT't "Oat. '111 '1T'T rgrrr liar £(' i I C - 

(i) 1lTratcrT'ina 

(ii) Irlistaci atttrliatsroT ,  

(iii) atliTi'ii'-i'i. L.coriiatrzt=staR 
- 57T 9717 T orc RO4T' ('-T 2) 5Tf,1TTIT 2014111 'gat,' f) a')'Thq 9lF1ii11r i4  atITST 1-'ai'tsfl'i 
xiartr srr Pat srrflat Tir 9171 '1latl/ 

For cci appeal to he tiled bc-ibre ike CbS'AF, under Sctiout d5F 01 thu c,entral Excise Act, 1944 whichis also made applicable to 
Service Tax under SecIion 03 of the Finance lid I u94,  an appeal against this rder shall lie before the Tribunal on payment of 
10% of tile duly deinancleci sehare duly or diiry cud pencils' are in dispute,: ot penalty, where pémialtv alone is in dispute, 
provided the at ow it of pre-depusi i payable ivoi Id ke iihiert 10 Cl reiling of Rs_ 10 C rnres, 

Under Central Fvcise and Service Tax, ' diii' Dunmciuded shIl include 
(i ) amou cit determined iii ,im Section 1 D; 
(ii) aniouiii of erroneous C&'nvat Ci'edit taken: 
fiil) amount payable under ilule 6 of the Cenvat Credit Ruis 

- provided curt) er that the priivisions ol this 5e thin shall not apply to thesray application and appeals pending before any 
appellate autho -oy prier IL) the camln,-iiceuiieiit ii 1lm I nOnce (No.2) Act, 2014. 

rrtsr i-ic r',-i-icrar 51100-1 : - 
Revisfori appliciflion to ()overilnmuancox 1ndi0 - . 
Tat liat  rtt'' iar'i)-it.i -iic itatt at, 'cT T5TPT ?-tf1s1f97'li', 1994 SrPT IEEE 179" 4tr 17 
4i'i illiatioTit at si17at19,T'4at 17VTFLI17. 'T0E17 97rt1t, 'hIatt dci, 41i-i at97'1Tt,17e fi=ni-1100O1, attft'.ii 'i-ii 
9livl / 
A revision application lies to tiiC Under Secrcnirv, to lie Government oflndld, Revision ApplicntioiUnit, Ministrj' of Finance, 
Department of ilevniui', 4th Floor, cevcii Deep 8w111ng, Parliament Street, NwDelhi-i1ttUUl, under Section 35E of the CEA 
1944 in respect of the Fiiilowin:l case. gos'artel l:y bist proviso to sub-section (1) of Section-35L0 ibicla 

tttdi"1 Tf2tn p5ii-iT-1Ic I T ia'a atTati tli'atTTfi Ii  Tt 5-lR'PT"JW Ic' id-i T-'Nl-1 h'tl'141 atiiwu'catrftr 
171atrli'h °17171717'1T'T9, 97f~r IPTT'1TTm'rTatF717 i'-tii atT17'1, feci t.i'st.l 11TPe41 

'dci' satr9afarnT17iLpIati/ - 1 . 

In case of any losif of goods, v'hsre tile loss occurs in transit )rom'a factoiy to a w4rehouse or to aiother factory or from one 
warehouse to ciiotlier during  die course oi prncessng of the goods ins w-arghduse or in storage Whether in a factory or in a 
warehouse -

. .. 

at m' fi Ii 0T art tat ia -ft-i 97 '— 97' In I ci i at .t . -t at' I a '7" T 4 =1)  
- I -'('17 at 7" (1') 'a ) 17 ci cc at 

ttTStiLç117'1TTIttf 7T9TSYSt17Ti,i'ii,1 'nd -rh! - . 

In case of rebate 01 duly ofexciae on goods exported to any rountiv or territqry;  Outside India of on excisable meterialused in 
the manufacture of the goods which are exported to :mny country or territory thitside India. 

'ir 11 ('9' 171 ' in in fat 0117 T 17'  "T 17 '1 I '-I TT '1177111 t 15 '41 T'15 '11 
In case of goods exported outside India export irfNep'h oi' blmutan, without payi1ent ofc(uty. 

a u — i- r'rat ij-iu-  at hr'r -17 afftratrat ''rni'ai TWr497397s9'17st 
liT 91'lrt. (5141'S) 173171 at StTSlTRPt1T (9' ), 1910 171 I5T5T 100 '1797'S -100 17tTTnNm's a,-'f'tT cci' 11isf'v '11979 at r11f1'-1  (,i 
TTF17l

.: 

Crdit of any duty ltnwed to he ui:liiel losscrIs p71 went cmf excise duty on finhl products under the provisions of this Act or the 
Rules made disco under such older is rtssec) be the tommissioner (Appemls)lon or after, tIme date appointed under Sec. 109 of 
the Finance (No.2) Mci, 1998. . 

I cr1 -'11101 'ia9"f1T .14 I I it IA  mitt 17f5 4 ,r11 -'i im'a fC 200I Tnil'559 1' -mci ri 11flIt1 tt 
at'1 4 'i T .. 1'1= at SSYTI 17 a -IT -s ifia' I 'Tflat ic'm- I at at -avg at t it -c str"ar 'uI1'r 17 ,4i il 17TTt at -(i atrfiai  moat 

atstl)at -'p9' att4'hPTIS. 1944 'hi 5tT)T35-EE at -ian '(It smcim'a4) atatra-at at 9'S 1710-6 n '(It 

The above application shall he made iii duiihcaie in Foi-m No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) Rules, 
2001 within I months from the date cii which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the Ott) and (mrilur-Iii-Appeal. It should:also be accomnpanied.by a copy of TR-6 Challan 
evidencing payulient of prescribed li/C as proscribed under Section 35-EE of CEA,'944, under Major Head of Account. 

'5flc'it  t st-rat I if i1ait -.IIt inoifi 'fIt -'at-fl 'atP'h
. - 

'i-i'_i "17lTrT17It9 TIliliT sMO 't711liT9T'TT 200/- o'i-t-i i-'au liT satat(Itc-i'e aatrtrnat '-mi-s '179'9 "-list stT9T "I'i 
1000-! 97 )T5r9Tli 1-c-a i OITP I - 

I'he revisioiTaolii Steal shill h-' mcinmm p-si ed cc I  ks tO/ wl etc ike gnmount nvols din F upeec One I oc or less 'mnd Rs 
1000/- where 'the amount uivul veil is muse thaif litipem's file luc. 

of "I 
'fl'am 'iatmittt rt  fITr tt'11T 5'e'i'ati9Ie's 97197 i'1i'-i'atri(q m'a'm'. 17TT17Stu'uo'i11'ii '119T I/In case, if 
tIme order coed -s s'aricitms ntimnhers of order- fl Clrieinsl, fee or each 0.10. houId be p-aid in the aforesaid manner, not 
withstanding time act that the nile appeal mci lime dOflellant Tnhuimal or the ongapplication to the Central Govt. As the case may 
be:  is hUed to avoid srriptoria work ii i'xcioi mg Is. I cOb fee ol Ftc. 1 00/- tom' each 1  - 

_i'au'iatTfItat 4th 1 t Yr -if.1f si I'175 — 17I9'hI I si'-t'ai )1T '1VF 19' 5sT4'F' )5T"t t 9' 'T" 1dmI -u nED 'S'T'7 175-it -li'I -4 
na fItfItat starr st'ratr st'tro / . 

One copy of application or 0)0. as the case nicy be, and the or&r of the hdudicating authorIty ahall bear a court fee stamp of 
Re. 6.50 as prescribed under Sclmedule-1 to lards ol the Ccnmrt Fee Act,1975, as amended. 

41ci spur s '1- TYr ('TrYst cat" .-14ET'T'mTf 'Ta'ST (Tn' ftFx) 11-mcm It 1982 at 'all-i rat s195 i1-istwt'wsttatr cl?-ii1-in 
'up-i u-i fIt19T'II9T" 171 171T9 si-11 i - 'euatr"isti 
,mjtention is also ins'itetl in the rules co'm'.sring these and) o1her related matters contained in the Customs, Excise and Service 
Appellate Trihummal (Pi'ocedmtrg) Rules, 1982. 

a  auli-TI's 1tTfh97FI 'r sarfiar ails-I  1719 197It19 -'st'ii, fItla9ia li17'i'Ii-i'ic ,ti'a5IT9T 117 I2IU  s11'iiSff f1Tl'lftmr 0'1is0 
www.cbecgov.ip 117519' '1971 fI I / . 

For time elaborate, detailed and latest provisions relating in lilimmg ot appeal tothe higher appellate tiuthority, the appellant may 
iefer to the Depart in erital welai lie www.cliec.gov.i ii

- 

'S 
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:: ORDER IN APPEAL::  

The below mentioned appeals have been filed by the Appellants (hereinafter 

referred to Es'"AppellahlNo.l & Appellant No. 2") as detailed in the Table below 

against OrderinOrignat .  No. . BHV-EXCUS-000-JC-53-201748 dated 15.2.2018 

(hereinafter referred to as 'the impugned order') passed by the Joint Commissioner, 

Central GST, Bhavriagar (hereinafter referred to as 'the lower adjudicating 

authority'):- " 

Sr 
No 

; ,.APpeatNc..  .•AppeJia'pt 

No 
Name1of.thG.'A1ip5flflt: 

1 V2/37/BVRJ201'-19 Appellant 

N . 

M/s. Maiwi Ship'Breaking Co., Plot 
No. 24-D (58), Ship.. Breaking Yard, 
Alang, Distñct-Bhavnagar. 

Shri lqbal Ahmed Lakhani, Partner 
of M/s. MaIwi Ship Breaking' Co., 
Plot No. 24-D (58), Ship Breaking 

Yard, Alang, District-Bhavnagar. 

2 V2/38/BVRI2OI 8-19 '. Appellant 

0. N 2 

2. The brief facts 'of the case are that, Show Cause Notice F.Jo. DGCEI/AZU/36-

68/13-14 dated 28.6.2013 (hereknafter,jeferred to as, "the impugned SCN") was 

issued to the Appellant No.1, Appellant No. 2 and Shri Bharat Sheth, Broker for 

clearances of the' excisable goods clandestinely to various customers alleging as 

under: — 

(a) Appellant No.1 had clandestinely manufactured and dleared their 

finished excisable goods, attracting Central Excise duty of Rs. 19,90,627/- to various 

customers without issuing invoices and without payment of Central Excise duty, 

short-paid Central Excise duty of Rs 33,78,003/- by undervaluing the excisable 

'goods and passed on cenvat credit of Rs. 1,86,521/- without actual delivery of goods. 

(b) ,Appellant No. 2 (Partner of Appellant No. 1) had concerned himself in 

selling, storing, keeping and removing of the excisable goods, 'which he knew and 

had reason to believe that the same were liable to confiscation and this has made 

him liable for penal action under Rule 2& of the Rules 

2 1 The above SCN was adjudicated by the lower adjudicating authority vide the 

impugned order, which confirmed demand of Central Excise duty of Rs. 53,68,630/-

to be recovered from Appellant No.1 und,er Section 1 1A (4) of the.G'entral Excise Act, 

1944 (hereinafter referred to as the "Act") along with interest on the confirmed 

demand under 1 1AA of the Act .and also imposed penalty, of Rs. 53,68,630/- ipon 

Appellant No.1 under Section 11 AC of the Act read with'Rule25 of Central Excise 

Rules, 2002 (hereinafter'referred to as "the Rules") with an option of reduced penalty 

and imposed penalty of Rs 5,50,000/- under Rule 26(1) of the Rules and imposed 

penalty of Rs. 1,86,521/- under Rule 26(2) of the Rules. Penalty of Rs. 5,50,000/-

and penalty of Rs. 1,86,521/- also been imposed on Appellant No. 2 under Rule 

26(1) and Rule 26(2) of the Rules respectively. 

Page 3 of 19 



S. Being aggrièV iithL 

have preferred •'preërt i.r'pe 

•LLAppelIantNo. I & Appellant No. .2 

iowirig grounds: 

(I) 'There 'is .,iôltor of 

9D of the 

the persons Nhose- 

examined -  as 'wtne; 

statements of ."p&. 

SCN4  and leads to Vf 

whose statë'ments'are 

allowed to be' cross 

The appeliaits relied üpo Thi  

d <justiOe ñd Violätioñ of Section 

:fé'illaftnd Uhauthorized; that 

ihg thé'éüiri'have not been 

diicating aUthorit and therefore, 

évi'ence' ih" adjudication of the 

t;'tht none of'such ersons 

ertl exOiè'duty liability has been 

''tib Of princites'Of 'natural justice. 

r' support of th1r,..óhterfion:- 

Jindal Drugs Pvt, Lt—.,2C:";3 (:340 L1 €J (P&H) 

• G-Tech ELT,,2P &H) 

• J & KCigarette Lt ..-•20 (242) :L ;9 'Delbi 

"I.-. 

Dhariwal lrdust'ie.Ltc.--.2013 (325) EL.532 (Kar.) 

(ii) The appellants' i'p1 4of ré y.cf(tedi2.9.201'5to SCN, have not only 

referred to the case Jaw e qst, for cross-examination .of 1.5 persons 

whose statements were . ucn but it w- so emphasized during personal 

hearing, even then Qdt'y has placed heavy reliance on 

statements of theseperson. ncudnp...3.bd BraSheth Shri'Manish Patet and 

representatives of ranscr..z-rs,..: i ubmi':ed, that an opportunity of' .cross- 

examination ofpersons who ient. w-r relied upon .i SCN had to be 

allowed to the appellants in ts cat..pthceedings. as,' hd by the Hon'ble 

Supreme Court in the cae SrduLGrpcery Dealer and: also by the Hon'ble 

CESTAT in number of dcc .k. The decisions arid judgrnnts reUed upon by the 

lower adjudicating authority loc rejecting -the request of cross-examination of the 

witnesses are Jnappropriats..........irreleviit to the sue. The appellants relied on 

decision of the Hon'b!e CESTAT in the case o Arya Fibres Pvt. Ltd. reported as 2014 

(311) ELT 529 Tri. Ahrnd.) cnd judgment of the Hon'ble Gujarat HighCourf in the 

case of Gujarat Cyprornet Ltd. reported as 2017(345) ELT 520 (Guj.). 

(iii) The appellants have repeatedly requested for copies relied upon 

documents but such documents have tot been given and the adjudication is 

conclu.ded. The appellants n repy to SCN 5pecfica11y sübmitted, that relied upon 

documents were not received by them and this submission is recorded at Para 3.2.1 

of the impugned order. This violction of princplé of natural justice is sidelined by the 

lower adjudicating authority by observing that that the appellants were required to 

bring to the notice of DGCEI a well e Central Excise authorities immediately when 

SCN was received without relied upo;; :kcuets, which is factually incorrect. 
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I., 

5 'I 
(iv) It is a settled legal positiohat serious charge of clandestine manufacture and 

illicit removal of excisable goods cannot be considered only on the basis of 

statements of partners or directors or employees or any persons associated with a 

manufacturer The appellants relied on decisions in the case of Arya Fibres Pvt Ltd 

reported as 2014 (311) ELT 529 (Tn. — Ahmd.), TGL Poshak Corporation reported as 

2002 (140) ELT 187.(Ti1. — Chennal), Sitaram Sao reported as (2007) SLT 525 and 

Nico Extrusions Pvt. Ltd. reported as 2009 (248) ELT 495 (Tn. — Ahmd.). There is no 

evidence brought on record by the department that the appellants having received 

Rs. 5.63 crores for the disputed transactions in this case. It is a settled legal position 

that one of the fundamental briteria to be established by the department in case of 

clandestine manufacture and clearance of goods is the evidence in support of receipt 

of sale proceeds by the manufacturer. The Annexure T-2 to SCN described 61 

transactions of clandestine removals from January, 2009 to June, 2010. But thre is 

not a single buyer to Whom éuch consignments were delivered was identified or 

located by the department. In order to establish 1170 MT of ship breaking materials 

by the appellants, the department has to prove that such quantity of material was 

actually produced by the appellants upon breaking of ships. No document is found 

from the appellant's premises indicating, any production of material not accounted for 

in RG-1, no private records like diary ornote book or loose papers are also found 

from the appellant's premises wherein entries or jottings about production of such 

substantial quantity of material were made and no records are fOund from the 

appellant's premises about name or address of any of the buyers to whom such 

materials were delivered nor about receiving any payments in cash from any of 

buyers towads clandestinely cleared goods. The department has not proved that — 

substantial quantity of ship breaking materials were actually produced and obthed. 

by the appellants. . 

(v) The case of clandestine removal of 1170 MT of goods is md out on the 

basis of registers of transporters, ut these registers are na c --oborated by any 

other independent evidence and without establishing that S', quantity of goods was 

actually produced by breaking up of ships etc id were actually sold by the, 

appellants. No corroborative evidence of - buyers confirming receiving such 

material is brought on record by th .artment; that no evidence with regard to 

receipt of sale proceeds again -andestinely cleared goods is brought on. record 

and no attempt i/made by e department to locate buyers. Therefore, transporters 

registers are nct re1e evidence for proving the serious charge of clandestine 

manufaôture anc emoval of goods. The transporters ar not allowed to be cross 

examined nor were the transporters examined as witness in the proceedings before 

the lower adjudicating authority under Section 9D of the Act. The appellant relied on 

following decisions to sy that the faOto like /Payment iade by the assessee fOr 

Page 5 of 19 



unaccounted inputs, us 

manufacturing .. unaccouy.d-. 

received by the assesse : 

;nnpower; electricity, etc. for 

or Linaccounted money 

nd identification of buyers have 

to be proved by the depart transporter's evidence alone was 

not adequate and accc f clandestine manufacture and 

re'moval of excisable gçocs, 

• lndian.SpeciafCast:ncs - 20. (7) ELT 322 

• Motabhai Iron & Steeiti1s - 2014 t302) ELT 69 (Tn. - Ahrnd.) affirmed 

by Hon'ble GujaratHiah C':urt repc a 2015 (316) ELT374 (Guj.) 

• TST.Pipes Ltd. -20iL3:) ELT 500. 

• Juhi AlloysLtd. - 2O1zH.)2' ELT 47(AU .... 

• S.M. Energy Teknik & Etronics Ltd. -2015 (328) ELT 433 (Tn. -Ahmd.) 

• Shakti Roll Cold Strips . Ltd.- 2008 (229) ELT 661. (P&H) 

(vi) The details appearing in the rcord of 0MB are also unreliable for the above 

reasons because- suèh records showing movernent of vehicles to ship breaking yard 

and back would not mean that ship breaking. material was actually loaded on the 

vehicles from the appellant's unit/plot. 

• (vii) The diaries seized from the premises of Shri Bharat •Sheth, Broker are 

highlighted in the SCN, however, the diaries of other brokers have not been 

deciphered the way Shri Bharat Sheth's diaries are claimed to have been 

deciphered. Therefore, Shri Bharat Sheths diaries including Diary N13 are irrelevant 

for the case of clandestine removal made out against the appellant. The transactions 

involving demand of Rs 19,90,627/- have nothing to do with diaries including Diary 

No. NI 3 recovered from Shni Bharat Sheth's premises since 61 transactions of so 

' ôalled clandestine clearances detailed atAnnexure TR-2 to SCN.-do not involve Shri 

'harat.Sheth e a broker; None of other persons like Devral, Kittu, PM, MG, lP etc. 

hasien any vidence supporting department's case that -they - had facilitated 

cla'idestine mcval of goods by the appellant or that any of them had transferred 

money in cèh so as to facilitate the fraud as alleged in the SCN. 

(viii) The duty been demanded on alleged clandestine removal based on the 

registers of sevei .. kers and such names are .shown under Col.No. 6 of 

Annexure-TR-2 to SCN. 1N.0 these brokers is arraigned in this proceeding for 

penal action, though they', are k. be main executors . for ensuring proper 

execUtion of the fraud. 

(ix) The findings recorded by the lower adjuaK.'q authority in Paras 3,7.2, 3.7.3 

and Para 3.8 are only assumptions and presumpt. and such incorrect and 

unsubstantiated findings is bad in law. Even if a truck was ruhin ship breaking 

yard by its driver when he was sure of getting full truck load, t!é fact that a truck was 
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brought in the yard would not.hw as to which ship breaking unit had agreed for 

transporting a full truck load If truck was called for by a particular ship breaking unit 

but goods were not loaded therein for any commercial exigency, the same truck was 

used by any other unit located nearby in case such unit proposed to clear goods in 

the market The entries in the transporters registers and corresponding entry of such 

vehicle in GMB register would not establish that ship breaking material was actually 

loaded in such vehicle at a particular plot/unit The plot numbers are also not written 

specifically or clearly in thetransporters' registers nor in the brokers' diaries and also, 

the appellant's ship breaking unit is located at Plot No 24-D (58) whereas an 

expression of 24-D found in diary A113 recovered from the premises of Shri Bharat 

Sheth The only evidence is statement of Shri Bharat Sheth's account Shri Manish 

Patel, who has not been examined as a witness in the adjudication proceedings nor 

is he allowed to .be crosé-examined by the appellants. 

(x) The demand of central excise duty of Rs. 33,78,003/- is confirmed on alleged 

undervaluation of ship breaking materials sold by the appellant under 1531 invoices 

on the, basis that price/rate of ship breaking materials quoted. by market research 

agencies like Major & Minor was considerably higher then the price declared by the 

appellant. This conclusion is wholly illegal and without jurisdiction because there is no 

actual undervaluation and there is no evidence also even remotely indicating that the 

appellant had recovered any additional amount from the concerned buyers over and 

above invoiced price. None of the buyers is approached by the department for 

ascertaining additional amount was recovered from them or otherwise and no 

statement of a singly buyer in support of the allegation of undervaluation of the goods 

was brought on record. The department has not established that the price/rates 

circulated by M/s. Major & Minor or M/s. Steel rates were the prices at which sale 

transactions were actually made by the ship breaking units of Alang. The price range 

or rates published in bulletin and circulations are not acceptable as value for charging 

duty thereon as held in the cases.like Ramachandra Art Silk Yam & Others reported 

as 2002 (139) ELT 540 (Guj.), Varsha Plastics Pvt. Ltd. reported as 2009 (235) ELT 

193 (SC), Adani Exports Ltd reported as 2000 (116) ELI 715, Dimple Overseas Ltd 

reported as 2007 (220) ELT 103 

(xi). Statement of the Appellant No. 2 has been recorded but there is no admission 

or confession by the Appellant No 2 as regards undervaluation or clandestine 

removal of. goods by the Appellant No. 1. Appellant No. 2. was not agreed with 

documents and records like transporters' records, diaries, entnes in GMB register 

and therefore only because he could not explain irrelevance of such documents and 

records, it covld not be considered that Appellant No. 2 can be held to have 

supported clandestine removal and undervaluation of goods. 
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(xii) The appellant is vih 

under supervision and cont 

returns. The audit paj vc; 

assessable value of goods 

any suppression of fact. or  

xcise department and has been 

Excise officers and filing monthly 

Hvoice and PLA bearing out the 

'L Therefore, there has not been 

cr'.t .or appellant's part, which would 

empower the departmer -  o :c'e iri. period of linittion. It has not been 

been shown as to What ppre ri of facts or willful mis-statement or 

contravention of Central Exos aw on thc part. of the appellant. Under these 

circumstances, the SCN issuei r e appents demanding centr'al excise duty from 

January, 2009 is time-barred therr. n justification in the action of invoking 

extended period. The apr reed on dcis in th.e case of Continental 

Foundation Jt. Venture reported s 2007 (215) ELT 177 (SC), Jàiprakash Industries 

Ltd. reported as 2002 (146) ELT 481 (SC), Pëdmini Products reported as reported as 

1989 (43) ELT195 (SC) and Camphor Drugs and Liniments reported as 1989 (40) 

ELT276(SC). 

(xiii) Penalty is a 'quasi-criminal matter and therefore, it could be resorted to only in 

caseswhere 'malafide intention or guilty conscious of an assessee was established. 

Since it is required to be established that action of an assessee was deliberate in the 

matter of penalty, this measure is to be resorted, to' sparingly. In the facts of the 

present case, where no allegation of any malafideintention to evade payment of duty 

is made out against.the appellant, thereis no justification of penalty imposed under 

Rule 25 of the Rules read with Section 1 IAC of the Act. The appellant relied' on •  

decision in the case of Hindustan Steel Limited reported as 1978 (2) ELT (J159) (SC) 

in support of their contention. 

(xiv), The irnposition.of penalty on the AppeliantNo. 2 under Rule 26(1) of the RuIe 

'is without justification because a personal penalty on the partner cannot be 'imposed 

when penalty was  imposed on partnership firm as held by the Hon'ble Gujarat High 

Court in cases of .Jaiprakash Motwani reported as 2010 (258) ELT 204 (Guj.), 

Mohammed Faróokh Mohmammed Ohani reported as 2010(259) ELT 179 (Guj.) and 

Mahendra Kumar Kapadia reported as 2010 (260) ELT 51 (Guj.) and also by the 

Hon'ble Bombay High Court in the case of Jupiter Exports reported as 2007 (213) 

ELT'641 (Born.). Penalty on Appellant No. 2 under Rule 26(2) of the Rules is also 

bad and illegal inasmuch as Rule 26 of the Rules is not applicable in the instant case 

and relied on decisions in the case of Standard Pencils reported as 1996 (86) ELT 

245 and Z.U. Alvi reported as 2000 (36) RLT 721. 

(xv) There is. no short levy or short payment or non-levy or non-payment of central 

excise duty, the impugned order for recovery of interest under Section 1 lAB/Section 

I IAA of the Act is bad and illegal. 
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4 Personal hearing in the rrttter was attdñded by S/Shri Amal P Dave and 

Aditya S Tripathi, Advocates on behalf of Appellant Nb 1 and Appellant No 2 and 

reiterated the grounds of appeals and submitted that they have not been supplied 

relied upon documens as is evident from Para 3 2 1 of the impugned order read with 

Para 17 of SCN; that they have requested cross-examination of 15 persons including 

brokers, buyers and transporters also but cross-examination denied without justified 

reasons as is evident from Para 3 111 of the impugned order even though 

specifically given reasons for cross-examination as detailed atPara 2.1.11 read with 

Para 2.1.9 to 2.1.10 of jeply to SCN; that in absence of that the impugned order is 

not legal and proper and this case needs to be remanded to the adjudicating 

authority. 

Findings:  - 

5. I have carefully gone through the facts of the case, the impugned order and 

written as well as oral submissions made by the Appellants. The issue to be decided 

in the present appeals is whether the impugned. order, in the facts and circumstances 

of this case, confirming demand and imposing penalty is correct or otherwise. 

6. It is on record that Appellant No. I was registered with Central Excise and 

Appellant No. 2 was the Partner of Appellant No. 1. The officers of the Directorate 

General of Central Excise Intelligence (hereinafter referred as DGCEI) gathered 

intelligence, which indicated that some ship breaking units of Alang/Sosiya are 

engaged in large scale evasion of Central Excise duty by way of clandestine removal 

of goods; diversion of goods, undervaluation of goods etc. and that most of such illicit 

activities are carried out by Ship Breakers of the area with support of some brokers, 

who made arrangements of transportation for delivery of the goods and realization of 

sale proceeds, supply of false Cenvat invoices without any physical supply of goods 

etc. The DGCEI searched the premises of various transporters and recorded 

statements of the responsible persons, which revealed that the transport operators 

did not own any truck and supply the truck on commission basis to various ship 

breaking units; that after negotiating the transportation charges, they used to enter 

the details such as plot no, name of the ship breaker, etc in the booking register 

and send truck only after finalizing the deal between ship breaker and the buyer sO 

that chance of returning the truck without loading the goods would not arise, that 

there were many entries in the registers for which no corresponding invoices issued 

by the Appellant No 1 and the goods were cleared clandestinely without preparation 

of Central Excise invoice and without payment of Central Excise duty, therefore, the 

booking registers were seized Investigation was also conducted with the brokers 

and statements of brokers were reóorded which revealed that either broker or 

Appellant No 2 contacted the transporter after finalization of the deal to 

purchase/sale of goods; that the entries made in the booking registers were shown tb 
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the brokers and aH thès 

correct. The records of, r': 

been verified and it wrc. t 

corelated with registeçsn:.' 

was recorded under 'wh.Th 

work at the premises of Ap. 

the goods have been flazc 

of 340 entries found n E3ckr:: 

that trucks had gone to Plot Nc. .'  

J-is mentioned in the registers as 

tained: at GMB check post have 

found in booking register were 

ccrt: post.. Statement of Appellant No. 2 

c a!npartnr, he looks after all the 

called only after the deal to sell 

iéxucé TR-i prepared on the basis 

sts Lained by transporters, he admitted 

J Le. the reinises'ofAppéllant No. 1 and entries 

are corelated with the irwo o . -'ert No I wherever invoices were 

issued for removal of gocc r- erever invoice not issued have 

been mentioned in An;iexur -1 '- ice as issued by the Appellant No 1 

Search was also conducted the rsoence-cum-office premises of Shri Bharat 

Sheth, Broker on 30.3.2010 an ncrimnating document were seized. Statements of 

Shri Bharat Sheth, Shii Shre- k Bharatbnai Sheth and Shri Manish Patel, accountant 

were recorded and entries wrten n coded language were deciphered by Shri 

Manish Patel, Accountant. Statement dated 17.6.2013 of the Appellant No. 2 was 

recorded under which he after perusing statemertsof broker and his accountant and 

entries found in the Diary, ne could not giv any tenable reply to the diversion of 

goods as evident against entries mentioned in Annexure A-I prepared on the basis 

of details mentioned in seizea Diary A113 deciphered by Shn Manish Patel, 

Accountant of Shri Bharat Shetn under his statement Statements of authorized 

persons of M/s Steel Rates Info and MIs Major & Minor Exims Pvt Ltd were 

recorded under which they procuced day-to-day pnces prevailing in the market for 

ship breaking materials i e scrao and plates for the period 28 1 2009 to 15 10 2010 

which revealed that the Appellant No. I has, declared lower value than the price 

prevailing in the market at the material time and thereby undervalued the excisable 

goods and short-paid Central Excise auty of Rs 33,78,003/- 

7. I find, that both these appellants i.e. Appellant No. I and Appellant No. 2 

submitted same contentions in their Appeal Memoranda The appellants strongly 

contended that cross-examination of 15 witnesses were denied by the lower 

adjudicating authority and therefore, statements of these witnesses cannot be relied 

upon for confirmation of demand. I find that the trip booking registers reôovered from 

various transporters, statements of authorized persons of such transporters, diaries 

recovered from Shri Bharat Sheth, Broker and statements of Shri Bharat Sheth and 

Shri Manish Patel, Accountant of Shri BharatSheth'were produced before Appellant 

No. 2 at the time of recording his statements. The Appellant No. 2 was allowed to 

explain the details mentioned in trip booking registers and diaries and he admitted 

that wherever 'inVoices not issued' was written in trip booking registers, they had not 
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issued central excise invoices ani the Appellart No 2 has not given any plausible 

explanation with regard to diversion of the excisable goods which was coming out 

from the diaries maintained by Shri Bharat Sheth, Broker. Hence, I find that both 

these appellants sought for cross-examination of witnesses whose statemeits were 

relied upon in the SCN and in the impugned order, without specifying as to how such 

cross — examination will help them to arrive at different conclusion, Therefpre, I do 

not see any infirmity in the decision of the lower authority in, denying the cross 

examination to the appellants, especially when no specific reason for seeking cross 

examination has been set out by the appellants. I would like to rely upon judgment of 

the Hon'ble Supreme Court in the case of Telestar Travels Pvt. Ltd. reported as 2013 

(289) E.L.T. 3 (S.C.), wherein it has been held as under: - 

20. Coming to the case at hand, the Adjudicating Authority has mainly 
relied upon the statements of the appellants and the documents seized in 

• the course of the search of their premises. But, there is no dispute that 

apart from what was seized from the business premises of the appellants 

• the Adjudicating Authority also placed reliance upon documents produced 
by Miss Anita Chotrani and Mr. RailL These documents were, it is 
admitted disclosed to the appellants who were permitted to inspect the 
same. The production of the documents duly confronted to the appellants 
was in the nature of production in terms of Section 139 of the Evidence 
Act, where the witness producing the documents is not subjected to cross-
exarñination. Such being the case, the refusal of the Adjudicating Authorifr 
to permit cross examination of the witnesses producing the documents 
cannot even on the principles of Evidencp Act be found fault with. At any 
rate, the disclosure of the documents to the appellants and the opportunity 

• qiven to them to rebut and explain the same was a substantial compliance  
• with the principles of natural justice. That being so, there was and could 

be no prejudice to the appellants nor was any demonstrated by the 
appellants before us or before the Courts below; The third limb of the case 
of the appellants aIso in that view fails and/s rejected; 

(Emphasis supplied) 

7.1 The Hon'ble High Court of Telangana and Andhra Pradésh in the case of 

Manidhari Stainless Wires Pvt Ltd reported as 2018 (360) E L T 255 (A P) has also 

held as under: - 0 

28. Therefore, it' is clear that the riQht to cross-examine, is not absolute at 
least insofar as the cases of this nature areObncerned. if there are factual  
arounds to show that the denial of cross-examihation was based upon the 

sound logic, then the order of adjudication bannot be interfered with. 

(Emphasis supplied) 

8 The appellants have submitted that copy of relied upon documents were not 

provided to them. I find that Para 17 of SCN dated 1.7.2013 clearly states that the 

documents relied upon are listed in Annexure-RUD to SCN and copies thereof 

wherever not supplied, earlier are either enclosed or would be made available for 

inspection on demand I find no force in the argument of the appellants since it is not 

forthcoming from the argument that the appellants had made any request to inspect 

the relied upon documents' and the request was not considered by the department. 
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9. The appellants contei c.:c. cad€stine manufacture and illicit 

removal of excisable goocic ccd 'rd only on, the basis of statements of 

partners; that no evidence :c.;'.;. n ec.c :y te..cepartment that the appellants 

having received sale proceds for :d transactions in this case; that no 

buyer to whom such consignen' 'tr c'eredwas identified or located by the 

department; that transper!es' s's not corroborated by any other 

independent evidence; that th 'etas in the records of GMB are also 

unreliable because such records zhcng vrsnt of vehicles t ship breaking yard 

and back would not ,nean that shiv break3r' material was actually loaded on the 

vehicles from the appellant's unft!ot 

• 9.1 I find that in the instant case the SCN propasing recovery 'of Central Excise 

duty':of'. 19,9O,627i on clandesthe rémcva of the excisable goods was issued 

basejipon incriminating records Le Thp Booking Registers seized from various 

transporters' premises ana v'er,fcon o  recorcis of entry/exit of vehicle at GMB 

checkost, statements of traporter orokers and Appellant No 2 I further find that 

the seized records and registers maintained, by GMB as well as statements of 

transporters and, brokers were perused by the partner of the Appellant No. I i.e. 

Appellant No. 2 who produced Central Excise involOes issued by Appellant No. I. 

After perusing the seized documents and statements and after tallying details of 

invoices with details mentioned in trip booking registers, he admitted that 340 'eries 

of removal of gods mentioned n Annexure TR-1 to the SCN pertained to Appellant 

No. 1 and that in respect of 61 entries mentioned in Annexure-TR-2 to the SCN, they 

had not prepared central excise invoices. Thus, the details mentioned in trip booking 

'.register as well as. records maintained, at GMB check post, Alang is authentic and 

correct and have evidentiary value nd' 'can be relied . upon in conformation of 

demand: I find' that details mentioned in trip booking register and register maintained 

by .GMB check post have been duiy corroborated. 

9.2 I also find, that the statements recorded during course of investigation are 

substantial piece of evidences, duly corroborated,, which h'ave not been retracted at 

any stage by the statement makers and 'therefore, as per the settled legal position 

sanctity of the same cannot be undermined by bald arguments only. I further find that 

the authenticity of the records seized from'thè transporters' premises are tallied with 

the records of Appellant No. 1. The Hon'ble High Court of Madras in the case of 

Lawn Textile Mills Pvt. Ltd. reported as 2018-TlOL-I924-HC-MAD-CX has held as 

under: - ' . 

"30. The above facts will clearly 'show . that the allegation is one of 
.öandestine removal. It may be true that the burden of proving such an 
alleqation is on the Department. However, clandestine removal with an  
intention to evade payment of duty is always done in a secrete manner 
and not as an open transaction for the Department to immediately detect 
the same. Therefore, in case of clandestine removal, where secrecies 
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involved, t7r ma be oas where dii'ect documentar/ evidence will not 
be available. However, based on the seized recOrds, if the Department is 
able to p a. f&4c1e establish the case of clandestine removal . and the  

assessee is not able to give ènv plausible explanation for the same, then  

the alléqitiori of clandestine removal has to be held to. be proved. in other 
words, the tandgd and .degree of proof, which is required 1n such cases,  
may not he the same,  as in other cases where there is no allegation of 

clandestine imdvaI... ' . . 

31. As noticed above, the sessee has not denied ahyof the allegations, 

which were' put fcrth exccr.t for simple and flimsy retraction. If the  

assessee had sufficient_records to establlsh their innocence, nothing 
prevented the Manaq,nq LiireotOr tp say so while making the refraction  

There was no attempt rnadyjhe assessee to state their case by 'coming 

forward to give a statement  and producing records: The allegation of' 

parallel invoiing has riot been disprod t;: :!'7e manner known to law. 

Thus, we. find that the Adjudicating Authon;'. (1 Appellate Authority as 

well as the Tribunal ccncurred on facts and tCi them has given 

independent reasons for their :oncl us/on. .. 

32. Thus, in tJ absepce. of any petversity in the finding, the Cort cannot 
interfere with L. actua/ finding recorded by the authonti.s a well iie 

Thbunal, as the c'oØe of the appeal before this Court under Secto'i 35 G 
of the Central Ex. 'e 4ct is ta de&ide of a substarthal question of la V& 

find there is no c1aein of law, much less a suostantial question of iaw 
arising for considrat,cr in.the. instant case. Thus, the appeal filed by the 
assessee is disrnsed." 

[Emphasis supplied] 

9.3 I find that the ApeIlant No. 2 was owed to go through the Annexure TR-1 

prepared on the basis f 340 entries found in ooking registers maintained by 

transporters and having examined the said deti's, he acrnirted that trucks had gone 

to Plot No 24-D i e the premises of Appellant 1 and entries are corelated with 

the invoices issued by Appellant No. 1 wherever fti•oices were issued. for removal of 

goods, and admitted that wherever invoice not .'sued have been mentioned in 

Annexure TR-1, no invoice was issued by the AppUant No I Hence, I find that 

authenticity f details mentioned in Trip Booking reg!ct3rs cannot be doubted I find 

that trip b0ok1n9 registers and registers maintained at GMB check post, Alang are 

vital and hard evidences and are sufficient to prove the case against the appellants 

In this regard, I rely upon the decision of the Hon'ble CESTAT in the case of Om 

Prakash Agarwal reported as 2017 (346) ELT 125 (Tn-Del) wherein has been held 

as under: - . 

"5. / note that in both the proceedings 'almost identical set of facts were 
involved. The allegation was that based on evidences collected from the 
suppliers' side, unaccounted receipt and further manufacture of dutiable 
items by the appellant was sought to be sustained. Admittedly, the case is 
not only based on the material evidence collected from the supplier's end 

and also as corroborated by, the responsible persons of the supplier's end. 
The receipt and use of the such unaccounted raw materials for further 
manufacture has apparently been admitted by the appellants and due duty 
short paid has also been discharged 'during the course of investigation itself. 
The appelIants. great emphasis on non-availability of the further 
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Oqrroboratidh by way •.. .: ... •.. ona raceit, etc. In the 

• p,esent case. the e.v;d&: e suoli.3's site iscategorical 
and cannot be lispie'. : '; f the suppliers. have been  
.corborated and i't c::. of their contents by the 

• persons Who wero Thcr ::'..r.. units..  Wilen  such evidence 
was brought before th: .; t ; ; e;lpt's unit he categorically 
admitted unaccou-?td - s terns However he did not 
name the buyers to vv1m ri.ir care sold. In such situation, it is 
strange that the appeiian' .' Lkan .s that the department has not 
established the details of and trncort of the finished qoods to such  
buVers. It is seen. that  th& ;o;o;ds ma!roi:?od by the sup pu .rs, which were  
afflimed by the persons in•charce canner he  brushed aside. It is not the  
cake of the 'appellant that ilie 'suonliers  maintained such records only to 
falsely implicate the ape!'ant. In fact the supply of unaccounted raw 
materials has been corrcboratd hy tha oa'inr of the appellant's f1m7. In 
such situation, it is nor rc OiC or fh aor"nt to now in the appeal stage, 
raise th& point by requirsrnent of croS. ....:.mination, etô. Admittedly, none  
of the private records or the stateme•tg,i'n heve been retracted or later 
contested for their authenticity. hi the appeal before the Tribunal, the 
apiellant is making a belated isc:tic'i th't  the statement by the partner of 

the appellnt-firrii is not  vot::irj. V&i'j case laws reliod upon by the 
appellants are tiot of any svpport in the oisent case. in the c:sses involving 
unb counted mthiufture. the evidence of each case are to be appreciated 
forconclusion. A noted already. the. third party's records at the supplier's 
skM as afffrrhed oy the. person h-&hargë and further corroborated by  the 
appellant cannot be discounted oniy on the  qround of further evidences like 
tranriaiion and receipt of money has not been provcd. In a clandestine 
manufacture and clearance, each stage of operation cannot be established 
with precision. On careful consideration. Of the gro'inds of appeal and the 
firaings in the impugned order, / find no reson to interfere with the findings 
recorded bythe jower thutho nity Accordingly, the appeals are dismissed." 

[Emphasis supplied] 

9.4 It is settled law that in cases of clantine removal, the department is not 

required to prove duty evasion with mathematical precision. My view is duly 

supported by judgments of the Hoe Supreme Court in the cases of Shri Shah 

Gumanmal reported as 1983 EL 1L331  (SC) & Aaflot Textiles (I) P Ltd reported 

as 2009 (235) ELT 587 (Sc). .. - . . 

9.5 The statements, if not retracted, are legal and valid in the eyes of law and 

have to be considère'd as corroborative evidences as held in the cases of Naresh J. 

Sukhawani reported as 1996 (83) ELT 258 (SC) and Rakesh Kumar Garg reported as 

2016 (331) ELT 321 HC-Delhi. I flndthat Statements admitting clearances of goods 

without payment of Central Excise. duty and without issuing invoices are inculpatory 

and specific and not retracted and heic, admissible as held in the case of M/s. Hi 

Tech Abrasives Ltd. reported as 2017 (p6) ELT 60 Tri. -Del.) 

"14. On careful consideration the facts and circumstances as outlined 
above, I find that the statement of Director is the basis for the demand. 
The statement is inculpatofy and is specific. The Director clearly admitted 

that the documents/private records recovered by the officers contained 
details of procurement of raw materials as well as clearance of finished 
goods with and without payment of duty. This fact is further strengthened 
by the observation that many entries in the private documents are covered 
by the invoices issued by the assessee on which duty stands paid. Iii 
Director has clearly admitted the truth of the charts as well as clandestine 

Page 14 of 19 



Appeat o: V2/37 & 38/BVR/2018-19 

15 

clearance of goods covc v the ent&stin the private notebooks which  

are not covered by the invoices. Such statement-  is admissible as 

eVidenceas has been held by the Apex Court in the case of Systems & 

Componehts Pvt. Ltd. (supra).  The activities of clandestine nature is 

required to be proved by sufficient positive evidence However, the facts 

presented in each individual case are required to be scrutinized and 

examined independently. The department in this case Mae relied upon the 
confessional statement. of the Director which is also supported by the 
mentioned entries in the private records.  There is no- averment that the 

statement has been. taken under duress. 

15 In view of the foregoing, I find that the Commissioner (Appeals) has 
erred in taking the -vv- that there is not enough evidence of clandestine 
removal of goods. Even though the statement of Shri Sanjay Kejriwal, who 

is said to be the author pf the private records recoveted has not been 

• recorded, it stands admitted by Shri Tekriwal, Director about the truth of 

the contents of the private notebooks. Consequently, I find no reason to 

disallow this piece of evidence." - 
[Emphasis supplied] 

9.6 jl am of the considered view that the admitted facts neednotbe proved as has 

been ield by the Hon'ble CESTAT in the cases of Alex Industries reported as. 2008 

(230) ELT 0073 (Tri-Mumbai) arid M/s. Divirie Solutions reported as 2006 (206) 

E L T 005 (Tn (Chenna,) Hon'ble CESTAT in the case of M/s Karon Engg Works 

reported as 2004 (166) E L T 373 (Tn Del ) has also held that Admission/Confession 

is a substantial piece of evidence, which can be used against the maker. Therefore, 

the Appellant's reliance on various öase laws are not applicable in light of the positive 

evidences available in this case as discussed above and in the impugned order. 

Hon'le CESTAT in the case of M/s. N R Sponge P Ltd reported as 2015 (328) ELT 

453 (Tn -Del) has also held that when preponderance of probability was against the 

Appellant, pleading of no statements recorded from buyers, no excess electricity 

consumption found, no raw material purchase found unaccounted and no input-

output ratio prescribed by law is of no use. 

9.7 In view of above, I find that the contentions raised by the Appellant No. I & 

Appellant No. 2 are of no help to them and the department has adduced sufficient 

oral and documentary corroborative evidences to demonstrate that the Appellants 

were engaged in clandestine removal of the goods. I, therefore, find that the 

confirmation of demand of Central Excise duty of Rs 19,90,627/- on the ground of 

clandestine removal of the goods, by the lower adjudicating authority is correct, legal 

and proper. 

9.8 It is natural consequence that the confirmed demand of Rs. 19,90,627/- is 

required to be paid along with interest at applicable rate under Section 1 IAA of the 

Act. I, therefore, uphold the impugned order to this extent 

9.9 I find that this is a case of clandestine clearances of the goods which has 

been established. Ingredient of invoking extended period of demand and imposing 

penalty under proviso to Section 1 1AC of the Act are same as held by the Hon'ble 
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2316 (339) E.L.T: 

er ha ccrrec.ty imposed penalty 

.ntcf candesthie removal, under 

CESTATin the case 

475 (Tn. - Bang.) and 

equal to duty of s 

Section 11AC (l)ofth 

10. Regarding divcisc 

was searched by tho DGC 

removal of goods, name o V-S:. -c: 

-nisés of Shri Bharat Sheth, Broker 

:.red diaries containing details of 

of goods. value, receipt of sale 

Accountant of Shri Bharat Sheth 

dphered by Shri Manish Patel. Shri 

;erever two. short/code names have 

proceeds in cash etc. State nan bi Sha: Sheth, Broker, Shri Shrenik Sheth, 

Son of Shni Bharat Sheth, and 

and details mentioned in coded 

Manish Patel in his. statemr 

been mentioned, in ai those .00dLs ;- been devered to first name and 

invoice has been issued in the nre hnrtfcode name. The Appellant No. 2 

was shown statements of a nad pm'.ns and Annexure-1 prepared on the 

basis of such disputed enine.. c'c 1 Se ZC sy marked as A/13, however, he has 

not disputed the entr'es made . ''ay aro aqreed with the correctness of the 

diary Hence, in tflis case rec, 'ram the premises of the broker 

backed by confession statements of bcka and his accountant are admissible in 

the eyes of law. The contention made Sftt Marsh Patel, were confirmed by Shri 

Bharat Manharbhai Sheth and they rover ce'acted their statements. It is on record 

that afl transactions were recorded in oohered &nd coded manner, and the case was 

made out after decipherinp aria decoUrg th' same The transactions recorded in 

diaries and storage devices se cri Shii Brarat Manharbhai Shth were further 

corroborated with relevant reco'-o se ar ' tal and crucial evidences as per the 

Indian Evidence Act, 1872 and are. sufi9cient to orove the case against the appellants. 

Hence, I hold that the appellants had fraudently passed on cenvat credit of Rs. 

1,86,521/- without physical deiiver of goods 

11. Regarding allegation of undervaluation, it has teen contended that the rates 

quoted by M/s Steel Rates M's Major and M'nor as well as other agencies/persons 

are not actual rates prevailing du'ing that per'od i  find that ship breakers and brokers 

subscribed to publications issued by 'venous research agencies in order to ascertain 

prevailing market prices so as TO enable them to transact the goods Inquiry 

conducted by DGCEI with various, marketing research agencies revealed that day to 

day price of 12mm size, of plate is almost equivalent to average price of all size of 

rolling plate within the range of 8 mm to 25 mm Thus, department has proved receipt 

of money over and above invoice value; The price adopted by DGCEI is relied upon 

by most of the ship breaking yards of Alang and the goods emerging out of breaking 

up of ship are sold at about the same price.. I find that in order to be just and fair, the 

investigation has also allowed variation upto 2% in the price published by M/s. Major 
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and Minor I find that in a casewhere asessee4appellant has indulged in clandestine 

clearances as well as undervaluation of the goods produced by them, no one can 

establish one-to-one correlation of goods sold and payments received in cash or 

through arigadiain my vieW, it is sufficiently proved from thëe tries: in the dairies 

recovered from bôker that cash transactions toOk place betWeen various rolling 

mills/furnace units, and Appellant No. 1 through brokers. Therefore, I find that the 

rejection of transaction value and replacement of the same by the price prevailing is 

correct in view of Valuation. Rules as well as Section 4 of the. Central Excise Act, 

1944 and hence, I' hold that short payment of central excise duty of Rs. 33,78,003/- is 

recoverable from, the Appellant No. 1. 

12. In view of above, I find that Appellant No. I has evaded payment of Central 

Excise duty by way of clandestine removal of goods as well as by undervaluation of 

the goods and had fraudulently passed on Cenvat Credit by issuing Central Excise 

invoices ,without actual supply of the excisable goods hence, I hold that the order of I 

adjudicating authority is correct, legal and proper
j 

13: I find that Appellant No.1 has,. intentionally adapted unlawful means to evade 

payment of excise duty. The evasive mind and mens-rea of Appellant No.1 is clearly 

established. Therefore, I hold that the. rémoval.of excisable goods in this case was of. 

clandestine nature, illicit removal with pure intention to evade payment of excise duty. 

In view of above, I hold that the appellant No..1 is liable to pay the Central Excise duty 

amounting to Rs. 53,68,630/-under the provision of erstwhile sub-section (1) of 

Section 1 1A(4) of the Act. It is natural consequent that the confirmed dues are 

required to be paid along with Interest at applicable rate under the provisions of 

erstwhile Section 1 IAA of the Act. And by acting in this manner, the appellant No.1 is 

liable for pe,aIty equal to the duty under rule 25 of the Rules read with Section 1 IAC 

of the Act. 

14. I find that the facts of this case have revealed that Appellant No. 2 was the key 

person of Appellant No. 1 and was directly involved in clandestine removal of goods 

as well as fraudulent supply of cenvatable invoices without physical delivery of goods 

by Appellant No 1 and in undervaluation of the excisable goods manufactured and 

cleared by Appellant No 1 He was looking after day-to-day functions of Appellant 

No 1 and had concerned himself in all matters related to the excisable goods, 

including manufacture, storage, removal, transportation, selling etc. of such goods 

and hence, was knowing or had reason to believethat these goods were liable t 

confiscation under the Central Excise Act, 1944 and Rules made thereunder: I, 

therefore, find that imposition of penalty of Rs 5,50,000/- and penalty of Rs 

1,86,521/- upon Appellant No. 2 under Rule 26(1) & 26(2) of the Rules is cOrrect, 

proper and justified 
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14.1 The Apper N: 

cannot be imposd wher! 

force in the argUmentc 

cogentevidences tha t,, 

central excise duty. is 

who has dealt wfth such e 

confiscation. :My viek.' i 

Radhika Prints Pvt Ltdrejc:I 

has been held that - 

:ona1 penis' on the. partner 

-rtnership firm. do not find any 

e in the present case, there are 

:Yed n importaht. role in evasion of 

rule is imposable on the person 

knew that the same are liable to 

rdsr of CESTAT in the case of 

159 (Tn. Ahmd.)] wherein it 

"The show. cause noficn?.i. it cni that the goods wete offending in 
nature and therefofe !iabth io ordith rind adjudicating authority has 
recorded a finding that goods are o .ndlng in nature. There is onla 
technical omission in the sense that te has not specifically mentioned 

• that these goods are liable to coriiscation. In view of the specific 
allegation in the show cause notice which Thdicates the nature of offence 
as far as goods are concerned and this consequence of such offenOe, the 
findings recorded by the original adfiidicating authority is sufficient to 
show that the goods were l;ab!e to, con fisation and therefore, imposition 
of penalty is justified. 

(Emphasis supplied) 

14.2 I flnd that Hon'ble CESTAT, Ahnedabad in the case of Yunusbhai 

Samsuddin Devdiwaiá reported a 2C5 (334 ELT 120 (Tn. -Ahmd.) has already held 

that personal penalty. upon pne mpoe in addition to penalty imposed on 

the partnership Irrn. , 

14.3 I also find that the Hon'bie Madras High Court in the case of C. 

Eswaran reported as 2014 (306) E.L.T. 2&4 (Mad.) has held as under:- 

'8. It is true that the statutory authority imposed penalty on the firm as 
well as on the partner. The finding récordéd by the original authority was 
con finned in appeaL The legality and correctness of the order was once 
again tested by the CESTA 71 The CESTA T being the final fact finding 
authority arrived at a conclusion that there was dllnching evidence to 
show that the appellant imported the weaving looms by fabricating the 
records and engraving the year of manufacture. 

9. The only question raisedin the present appeals is as to whether the 
statutory authority was Justified in imposing fine on the firm as well as on 
the partner. 

10. Section 112(a) of the Customs Act, 1962 provides that not only the 
person who is instrumental in doing a particular act by violating the 
provisions of the Act but also the person who abets it or commits such 
act, is also liable for payment of penalty. The goods in question were 
imported in the name of the firm by name MIs. Sri Ram Tex. The 
appellant in C.M.A. No. 811 of 2012 in his capacity as the partner 
abetted the finmto commit the offence. Therefore, the statutory' authority 
was fully justified in imposinq fine on the firm as well as onthe partner." 

(Emphasis supplied) 
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15. In view of above, I uphold the impugn order and reject appeals filed by 

Appellant No. I and Appellant No. 2. 

? 34 d3frcRI c r4cRI ,4c1-d d 1ii 1tdI 

15.1 The appeals filed by the Appellants stand disposed off in above terms. 

BY R.P.A.D.  

To, 

(d1I& icif) 

cI1Tr31Il-d (31c) 

M/s. Malwi Ship Breaking Co., 
Plot No. 24-D (58), 
Ship Breaking Yard, Alang, 
District-Bhavnagar. 

q,dJ ,L40-fl, 

., . 

.
'.'. 

frq.  

— IIaidJ.& 

2. Shri lqbal Ahmed Lakhani, 
Partner of MIs. Malwi Ship Breaking Co., 
Plot No. 24-D (58), 
Ship Breaking Yard, Alang, 
District-Bhavnagar. 

_____ 

fir 4a4, 

. 

Copvto:- 

1) The Principal Chief Commissioner, GST & Central Excise, Ahmedabad Zone 
Ahmedabad for his kind information please. 

2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,. 
Bhavnagar for necessary action. - 

3) The Assistant Commissioner, CGST Division-11 Bhavnagar for necessary 
/ action. - 

4 Guard File I F No. V2/381BVR/2018-19 
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