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::: ORDER IN APPEAL  

The below mentioned appeals have been filed by the Appellants (hereinafter 

referred to as"Appellant No.1 to Appellant No.4) as detailed in the Table against Order-

in-Origin No. BHV-EXCUS-000-3C-39-~017-18' dated 20.122Q17 (hereinafter referred 

to as 'the impughed order') passed by Joint Commissioner, CGST andCentral Excise, 

3haviaga-  (hereInafter referred to as'the lower ad)udlcating authority') - 

Sr. No1 ADpeal No.. •, 

- /2/55!VR/2017 Appellant No. 1 M/s. 'Akhil Ship Breaking Pvt. Ltd. 

"Mañan"1' Plot No. 2227-E, 

Waghawadi .. Road, Near Varal 

House, Bhavnagar.. 
2 \'21'55JBVRJ2O17 Appellant No. 2 

• 

Shri Ashok Raghuvirsinh Jam, 

Power of Attorney HOlder of M/s. 
Akhil Ship Breaking Pvt. Ltd. 
"Manan", Plot No. 2227-E, 

'Waghawadi Road, Near Varal 

l-Ióusé, Bhavnágar. 

3 v'2, 35BvR/2017 Appellant No 3 • 

• 

• 

Shri Anilbhai Bhikhubhai Rathod, 
Atuthisd Person of M/s. Ail 
Ship Breaking Pvt. Ltd. "Manan", 
Plot No. 2227-E, Waghawadi Road, 
Near Varal House, Bhavnagãr. 

4 V2f2/BVj2018-19 Appellant No 4 

• , 

Shri Vinod Amarshibhai Patel, Plot 
No. 102, Escon Mega City, 
Opposite Victoria Park, Bhávnagar. 

2. The brief facts of the case are that the DGCEI issued Show Cause Notice F.No. 

DGCEI/AZU/35-112111-12 dated 28.12.2012 to the AØpellant No.1.to Appellant No;4 for 

c1ear5'ces of ' ates, MS Scrap, etc obtained from breaking of ships clandestinely 

w'thout a / iert of CE duty to various customers alleging as under 
- 

(&1 Appellant No 1 clandestinely manufactured and cleared finished excisable 

goods attracting Central Excise duty of P.s 63,03,184/- under Section 

11A(1) of the Central Excise Act, 1944 (herëináfter r ferred to as 31the 

Act") without payment of Central Excise duty 

, :erest should not be recovered under Section 11AA of the Act, 

Penalty should not be imposed upon Appellant No 1 under Section 11AC 

of the Act read with Rule 25 of the Central Excise Rules, 2002 (hereinafter 

referred to as "the CER"), 

Pe9alty should not be imposed upon Appellant No 2 under Rule 26(1) of 

:e CER 

e, DenaiW under Rule 26(1) of the CER should not be imposed upon 

Appellant No. 3 and Appellant No. 4, wh concerned themselves in 
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selling of excisable goods in dandestine manner, which they knew and 

had reason to believe thatthe same were liable to confiscation. 

2.1. The above SCN was adjudiced vide the impugned order, which confirmed 

demand of CE duty of Rs. 63,03,184/- under Section hA of the Act, along with interest 

under Section 11AA and also imposed penalty of Rs. 63,03,184/- upon Appellant No. 1 

under Section 11AC of the Act and gave option to pay 25 % penalty, if demand along 

with interest is paid within 30 days of the receipt of the impugned order; also imposed 

penalty of Rs. 9 lakhs under Rule 26(1) on Appellant No. 2; imposed penalty of Rs. 4.50 

lakhs under Rule 26(1) on Appellant No. 3 and imposed penalty of Rs. 3,33,331/- under 

Rule 26(1) on Appellant No. 4. 

3. Being aggrieved with the impugned order, Appellant No.1 to Appellant No. 4 

preferred appeals, inter-a//a, on the various grounds as under :- 

Appellant No. 1 :- 

i) Appellant No. 1 stated that the impugned order is non speaking and 

non reasoned as the lower adjudicating authority has not dealt with the pleas 

made by them in their written submission and not dealt with judgments 

referred by them; that the impugned order is issued against principle of 

natural justice as request to cross-examine brokers were rrade but no 

findings have been recorded in the impugned order and relied upon the case 

laws as under 

(a) Shatimar Agencies reported as 

(b) L. Chandrasekar reported as 

(C) Takshila Spinners reported as 

(d) Sharma Chemicals reported as 

2000 (120) ELT 166(Tri) 

1990 (48) ELT 29 (Tn.) 

2001 (131) ELT 568 (Tn.) 

2001(130) ELT 271 (Tn) 

(ii) The lower adjudicating authority has not adduced any evidence of 

clandestine removal except statements of brokers and the financer; that no 

statement of vehicle owner, buyers of the goods and financial cash' flow has 

been estabLished and therefore, charges of clandestine removal of the goods 

have not been proved; that charges of clandestine removal are required to 

be proved with tangible evidence like production of goods, buyers 

confirmation, etc. and therefore, the DGCEI and the lower adjudicating 

authority has failed to discharge onus; that they relied upon the judgment 

of the HonbLe Supreme Court in the case of Amba Lal Vs. UO1 reported as 

1983(13) ELT1321(SC); that the demand cannot be confirmed on the basis of 

Page 4 of 27 
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evidence recovered from Shri Vinod Patel and Shri Kishore Patel who are 

third parties; that the department has not discharged its onus of proving the 

charge of clandestine removal with positive, tangible and affirmative 

evidences and have just deciphered large number of encoded entries and 

names appearing in the daily reports and loose chits seized from the factory 

premises of Appellant No. I during the search; that they replied upon 

judgment of the Hon'bte Supreme Court in the case of Amba Lal reported as 

1983(13)ELT121(SC). 

(iii) Regarding confirmation of differential CE duty (Annéxure UV-1 to the 

Show Cause Notice ) in respect of under valuation of the goods Appellant 

No. 1 submitted that rates quoted by M/s. Major and Minor as well as other 

agencies/person cannot be considered as tctual  rates; that differentiating 

invoices on the basis of price mentioned in the goods is not proper; that the 

prices circulated by the market researc& agencies cannot be taken as 

acceptable transaction value under Section 4 of the Act for the goods sold 

by the appellant. 

(iv) Regarding imposition of penalty under Section 11AC of the Act the 

appellant submitted that the lower adjudicating authority has not mentioned 

any section or rule of the Central Excise Law under which penalty is imposed 

and therefore, they could not defend this charge; that there is no mala fide 

involved and therefore, imposition of penalty under Section 11AC of the Act 

is illegal; that 

Appellant No. 2 :- 

3.1 Regarding imposition of penalty of Rs. 9 Lakhs under Rule 26(1) of the 

CER, Appellant No. 2 reiterated submissions raised in respect of Appellant No. 

1 and further added that the lower adjudicating authority has not dealt with 

the case laws cited by them in their submissions; that he is Director of Appellant 

No. 1 and had no personal benefit and therefore, the question of imposing 

personal penalty should not arise;that personal penalty under Rule 26(1) of CER 

could be imposed on person who acquired possession of or physically dealt with 

any excisable goods which were liable to confiscation, however, he had no such 

knowledge and relied upon the decision of the Hon'ble CESTAT in the case of 

Keshav Kumar Tharad reported as 2003(156) ELT. 211 (Tri-Kol). 

5 of 27 
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Appellant No. 3 :- 

3.2 Regarding impostion3f of 4O i.akhs under Rule 26(1) of 

the CER, Appellant No. 3 ret. .;mis: nade by AppeLlant No. I and 

added that he is authorixea t Appnt No, I and had no personal 

benefit in the company rd -t rcore, th uestion of imposing personal. 

penalty does not arise; that pr:Qnal pena:v under Rule 26(1) could be 

imposed on person who acquir possession o or physically dealt with any 

excisable goods which were Uable o confiscaton, however he had no such 

knowledge and in this regard reJed pàn the- decision of the Hon'bie CESTAT 

in the case of Keshav KumatThad report as 2003(156) ELT 211 (Tri-Kol). 

3.3 Appellant No. 4 :- 

(i) Appellant No. 3 and Appftt No.. ' ated reiterating the contention 

made in respect of AppeUant No. I that th mpugned order is in violation of 

the principles of natural justice as cross examination of Shri Mahendrabhai A. 

Rana, Partner of M/s. Maruti Meta Industries, Bhavnagar has not been 

entertained; that statement of Shri Mahendrabhai A. Rana would have been 

recorded by the officers of DGCEI under duress; that Appellant No. 4 has been 

penalized on the basis of statement of the third party; that he relied upon 

decision of the Hon'blé CESTAT n the cases of L. Chandrashekar reported as 

1990 (48) ELT289çrri);  Takshhiia Spineer reported as 2001 (131) ELT 56 (Tn-

Che) and Sharma Chemicals rported as 2001 (130) ELT 271 (Tri-Kol); that 

the impugned order is non speaking and non reasoned one inasmuch as the 

lower adjudicating authority has not dealt With the pleas made by them in their 

written submission as well judgments referred by them were completely 

ignored; that the impugned order is issued against principle of natural justice 

as during personal hearing they requested to supply relied upon documents to 

defend their case, which was not entertained by the adjudicating authority; 1 

that diary recovered from AppeUant No. 3 during the search conducted by the 

officers of DGCEI were containing details of Estimates written by him and relied 

upon documents have not been provided to him; that he has not brokered the 

transaction under which the goods were cleared clandestinely; that Appellant 

No. 4 (Shri Kishore Patel) had not stated that he had purchased goods cleared 

clandestinely from Appellant No. 1; that penalty imposed on Appellant No. 2 

(Authorised Person) of Appellant No. 1 is Rs. 9 lakhs, thereby meaning 14 % 

of total allegedly duty evaded of Rs. 63,03,164/- and therefore, imposition of 

Page 6 of 27 
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penalty of Rs. 3,33,331/- on Appellant No. 4 works out to 100 % of the duty 

evasion and therefore, it is illogical and not reasonable; that Appellant No. 4 

is not liable to penalty under Rule 26(1) of the Rules. 

4. Personal Hearing :- 

During course of personal. hearing the Chartered Accountant appearing 

for Appellant No. 1 to Appellant No. 4 reiterated the grounds of appeals and 

submitted written submissions stating that they had. requested to cross-

examine brokers but their requests were not allowed by the lower 

adjudicating authority; that there is no concrete evidence of clandestine 

manufacture and clearances of final products and all documents have been 

recovered from brokers and 3rd  party documents cannot be relied upon; that 

the daily reports recovered from Shri Rajeshbhai, Manager had been 

fabricated by them and he left jot after' search; that no cash has been 

recovered from them neither any transactions .shown as excess / shortage; 

that the entire case is made on the basis of statements of brokers (i.e. 3 

party) and no investigation done at buyer's end; that without verification 

with buyers the charges of clandestine clearance cannot be proved and have 

not been proved; that Appellant No. 4 being broker only need not be imposed 

penalty; that Appellants relied upon the case laws as under :- 

(I) Shree Ind. Ltd. reported as 2010(281) ELT 803 (Tri-Ahmd) 

(ii) Varun Dyes & Chemicals P. ltd. 2007 (218) ELT 420 (Tri-Ahmd) 

(iii) Polo Star lnd. Ltd. 2007 (216) ELI 257 (Tri-Ahmd) 

(iv) Motobhai Iron & Steel Ind. 2015 (316) ELT 374 (Guj) 

4.1 Appellant No. I to Appellant No. 3 have filed application for 

condonation of delay for late filing of appeal by 20 days and Appellant No. 4 

has filed appeal late by 30 days. All appellants raised the ground that their 

consultant being a chartered accountant was busy in filing of reply to notices 

issued by the Income Tax department and hence, they could not prepare the 

appeal in time leading to delay in filing appeal; that there was no intention 

on their part and if delay is not condoned, they will suffer irreparable loss; 

that they relied on the various case laws. 

Findings :- 

5. I have carefully gone through the facts of the case, the impugned order and 

written as well as oral submissions made by the Appellants. The issue to be decided in 
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rnufactured and cleared finished 

4 

these appeals are as under 

(a) Whether Appellant i4o: 

excisable goods attracting (TE 

from them along with inter€? 

(b) Whether penaity of Rs. 

- and whether its recoverable 

4/- :.:.id be imposed upon Appellant No. 1 

under Section 11AC of the Act re " Ru. of the CER; 

(c) Whether penalty Of Rs. ¶ iakhs is imp' bie upon Appellant No. 2 under Rule 

26(1) of theCER; 

(d) Whether penalty of Rs. 4. 3Ci khs shod be imposed on Appellant No. 3 under 

Rule 26(1) of the CER. 

(e) Whether penalty of Rs. 3;. 3311- show he imposed on Appellant No. 4 under 

Rule 26(1) of the CER. 

5.1 I find that Appellant No.1 t Appellant No. 3 have filed appeal after 20 days 

and Appellant No. 4 after 30 days, . beyond nonma! appeal period of 60 days, but 

within further period of 30 days stating that thr consultant was busy with legal work 

relating to preparation of reply to !eçl notices. Since the appeals have been filed within 

further period of 30 days, I condone d&ay in filing of appeal by all Appellants and 

proceed to decide on merits. 

0 

6. I find that the officers cf Directorate General of Central Exdse Intelligence 

conducted coordinated search and inquiry at office of appellants, various brokers, 

financer, market research agencies, etc., from where incriminating documents like Daily 

Sales Reports, loose chits indicating cash dealings, files, etc. were recovered and 

statements of concerned pet-sons recorded under Section 14 of the Act. 

6.1 I find from the statements of Appellant No. 2, Appellant No. 3 and Appellant No. 0 

4 and the entries recorded in the Daily clearance reports, loose chits, etc. recovered 

during search that the manufacture and clearances of excisable goods, namely, MS 

Scrap, etc. to buyers were made against cash/unaccounted transactions. Appellant No. 

2, Appellant No. 3, Appellant No.4, and Shri haratbhai V. Mehta, Financer and brokers 

who played instrumental role in executing transactions explained the details of these 

private records and the transactions recorded in the recovered private records during 

search at the business premises of Arpellant No. 1. Appellant No. 2, Power of Attorney 

Holder of Appellant No. 1 in his statement dated 28.07.2010 has inter a/ia accepted 

clandestine removal of the excisable goods by Appellant No. 1 as reproduced at Para 

4.2 of the Show Cause Notice as under 
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"Q.4 You are being shown the Record Na. 20 of Annexure - A to the 

Panchnama dated 10.06.2010 drawn at the office of Al/s. AkhllShi Breakers 

P. Ltd. and fri/s. Akaaksha Ship Breaking P. Ltd. Bhavnagar. Please explain 

the details of the daily reports and other documents filed in the same. 

Reply: Today lam shown the file bearing No. A-20 recovered from the 

office of frI/s. Akhil Ship Breakers P. Ltd. and Al/s. Akanlsha Sh,o Breaking 
P. Ltd. Bhavnagar. f have seen all the documents lying in there and for the 

token of having seen ft I have put my dated signature on the first and last 

page of the said record. It contains daily reports of sale and purchase of 

Oxygen gas. The daily reports are available from the date 10.04.2010 to 

09.06.2010. In the daily report of sale, the details of sale of M.S. Scrap 

obtained from shio breaking are shown. It contains, truck number, bill 

number, party's name, grade of scrap, we,iht of scrai. amount of sale and 

name of brokers are written. Said daily report contains details of both the 

companies i.e. Al/s. Ak/ill 5h4o Breakers P. Ltd. and Al/s. Akanksha Ship 
Breaking P. Ltd. 

Q. 5 In the said reports, fri many entries, bill numbers and party's 

names are not written. Instead only "Cash" is written. Please explain. 

Reply: About the entries showing Cash transaction, I state that sale of 

scrap shown in the said entries are made without issuing any bill or invoice. 

The said sales are made against cash payment and without any biI/in voice. 

Q.6 When your have sold crap against cash and without issuing bill 

or invoice, what about the duty tS be paid on such removal of scrap? 

Reply: I admit that for the sale made against cas/, without issuing any 

bill/invoice, no duty has been paid by fri/s. Akhll Ship Breakers P. Ltd. and 

t'l/s. Akanksha Ship Breaking P. Ltd. 

Q.7 You are being shown the Record No. 21 of Annexure-A to the 

Panchnama dated 10.06.2010 drawn at the office o(M/s. Akhii ship Breaking 
P. Ltd. and Al/s. Akanksha Sh,o Breaking P. Ltd. Bhavnagar. Please explain 

the details of the chits fl/ed/n the same. 

Reply: I am shown the, file bearing No. A-21 recovered from the office 

of Al/s. Akhil shii Breaking P. Ltd. and Al/s. Akanksha Sh;' Breaking P. Ltd. 

Bhavnagar. I have seen all the documents lying in there. It contains some 

chits on which some names and amounts are written. I have carefully seen 

each of the chits. I state that said chits are prepared by our employee Shri 

An/I Rathod. Actually, it is his duty to collect the payment from the buyers 

and brokers. In case where scrap is sold without bill, it is the duty of the 

brokers to get the payment from the buyers as we do not know the actual 

buyers. ShriAnilbhaf keps tract of the payment to be received and payment 

received. For his convenience,he writes the details of pending payments, 

cheques received, payment received through RTGS and cash received or to 

be recovered from the brokers. The details written in there certain to both 

the comøanies Al/s. Akh/I ship  Breaking P. Ltd. and Al/s. Akanksha shijo 

Breaking P. Ltd. 

Page 9  of 27 



E 557/2VR/2017 
A.No. \'2/2/bRI2O18-19 

Q. 8 Who ppus the 

Reply: One person rnec ,tth  j : er'isor who looks after our 

shio breaking yards at 5yo. !*: Ioos aiter the entire work at the ship 

breaking yards of M/c. A/dill [reak1ng P. Ltd. and M/s. Akanksha 5hi 

Breaking P. Ltd. He prepares l-is for the siie of scrap from both the 

companies. He oritv prepares i c' reooh eisa/c from the plots of both 

the companies. 

Q.10 

Q. 11 Please state as to icm you ';a sa'd scraj, ii//cly. without 

payment of duty? 

Reply: Sir we never come into contact of actual buyer. Such illicit aoods 

are a/ways sold through brokers. L'7 such brokers are responsible to get the 

payment, therefore, we never the actual buyers. 

Q. 12 As per the details clearances, made from the plots of M/s. 

Akhil shi;o Breaking P. Ltd. and Akanksha 5hip Breaking P. LtL c you 

admit that certain clearances made against "Cash" are illicit and made 

without payment of duty? 

Reply: I admit that the sale of scrap mac/c aga1n5t 'Cash 'are sold i/liciti  

and without payment of duty. 

Q. 13 Are you ready to pay cuty now? 

Reply: Si& today I submit post 'ated cheques each of Rs. 25,00,000/-
from each comvany towards the I/ability arIcirig out of this case. I am a/so 
ready to pay whatever duty is finally vayabie both the companies. 

[Emphasis supplied] 

6.2 Statement of Appeant No, 3, Authcrzed person of Appeant No. 1, was 

recorded on 17.07.2010 wherein he has, fnter-ali, accepted clandestine removal of 

the excisable goods by Appellant No. I as reproduced at Para 4.1 of the Show Cause 

Notice as under :- 

"Q.2 On 10.06.2010 officers of DGCEI, Ahmedabad searched your 
office at Bhavnagar and recovered certain records under the Panchiama 
drawn on that day. What is your say? 

Reply: I remained present throughout the course of search conthicted 
in the office of fri/s. Ak/ill shia Breaking P. Ltd. and i'1/s. Akanksha Shio 

Breaking P. Ltd. on 10.06.2010 and entire Panchnama proceedings were 
done in my presence. The records withdrawn by the officers belong to 
above b.4'o companies. 

Q. 3 You are being shown the file no. 20 from the records withdrawn 
from above office on 10.06.2010. What do you say about the daily iorts 
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lying in that file? 

Reply: I have seen the papers lying in the file no. 20. The said daily 

reports contain the details of day to day sale made from both the plots of 

the above companies atrSos,o. One Rajeshbha, working at the plots as 

the Supervisor fri our companies;, prepares the said reports. He writes the 

details of the sales of shi,, breaking scrap made from the plots during the 

day in the report and sends it to the office next day. 

Q.4 In the said reports, in the first column truck number is written. 
In the second column bill number or "Cash" is written. In the third column 

cash or party's name is written and thereafter type of scrap, weight, rate, 

total amount and in the last column name of some of persons are written. 
Please explain the same. 

Reply: I state that when Shi, Scrap is sold from our plots at Sosyo, bill 

is prepared from there only. Such pa -ticu/4 of bills are written in the said 

reports.  Where no bill number ahpartj."s name are written and only "cash" 

is written. I state that such sales ae made without any bill or without 

paying any excise duty. The persons mentioned in the last column are 
brokers through who our goods are sold. 

Q.5 You are being shown the file no. 21 from the records withdrawn 

from above office on 10.06.2010. It contains some small papers arid chits. 
What do you say about the same?. 

Reply. Ihave seen the file no. 21 and the papers and chits lying hi there. 

I state that it is my responsibility to collect the payments of day to day 

sales of our companies made as shown in the reports in file no. 20. So for 

my convenience I write such deta//sin the chits and according/v collect the 

payments from parties. In the cas& where sale is made under b//i. I write 

RTGS or the details of cheques. In the cases where the sales are made 

without bill, it is the liability of the broker to get the payment from the 

buyers therefore, I write the name of the broker and amount due against 
the same. When both type of payments are received. I again write the 
details ofpayment received on another chit. 

(1.6 Ia the said chits, the name of ape Bharatbhai Financer appears 

evety alternate day. Please explain the same and give the full name and 

address of 5haratbhaL 

Reply: As state in above, when the payments of sales made without bills 

are accumulated, as per the order of our boss Shri Ashokbhai fain, entire 

cash amount so collected is handed over to Shri Bharatbhai financier and 
I write in the chits, the details of amount handed over to nim. I do riot 

know his full name but he is dealing in finance. His mob/iC number is 

9974042324. His office is situated in Danapith, Bhavnagar. I do not know 

the postal address but personally I can reach there. I do not know what 
he does with the money given to him by rae. Ijust follow the order of my 

boss and had over the amount to him." 
[Emphasis suppedJ 
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6.3 Statement of Shri V. Financer recorded on 

11.05.2011 has inter a, csh/fmnance in respect of 

clandestine removal of the ode pin to Appellant No. 1 as 

reproduced at Para 7 of the Sho Noth: .s Lnder 

UQ,3 On 10. 06,201C o1i of !X2. Ahrnedabad searched the 

business office of one M/s. kI.iyo  5re7ç Ltd and M/s. Akanksha 

Shí;o Breaking P. Ltd. sitited at Bhviiagar and recovered certain 

records under the Panchnai wn ot tJat day. During the scrutiny of 

the documents recovered, nne ''rtIuiai Financer" appeared in 

financial statements of the cornpni's. You are being shown the 

chits wherein above name appea's. Aftrjcfriq through the chits, please 

state whether you recall w5' at name? 

Reply.' I have gone througi ze abov sj chits and read the details 

written on it Since the chits are recoveced from the premises of M/s. 
Akhilshio Breaking P. Ltd nd Mis. Aka7kha 5hio Breaking P. Ltd. I can 

say that the name Bhaitbhi flnancierppearing in the chits represents 

me. I have done some bus ss for the above companies. 

Q. 4 On inquify wit/i 5/w-/ Anilbhai Rathod, the manager of the above 

companies while recording his statement a'i 1707.2010 stated that as 

per his employer's order, he used to har;dover cash amounts as written 

in the above referred chits to you. You are being shown the statement of 

Shri Anilbhai Rathod. Please state what did you do with such cash 

amounts given to you. You are being shown the statement of5hriAnilbhai 
Rathod. Please state what did you do with such cash amounts given to 

you? 

Reply: I have read over the statement of ShriAnllbhai and I agree that 

Shri Anilbhai used to bring cash to me and handed over said cash to me.  

I had instructions from S/in Ashokbhai ia/n, the Director of above 

companies that as soon as I receive cash from 5hriAnilbha I had to send 

the same to him by some special messenger or some time he used to 
send some person to collect the cash so received For the same he used 
to pay me some commission." 

[Emphasis supplied] 

6.4 Statements of brokers, namely, Shri Deepak Agrawal on 06. 02. 2012, Shri Dinesh 

Gupta on 06.02.2012, Shri Pradeep Gupta on 21.02.2012, Shri Pramod Jam (alias, 

Tonibhai) on 05.03.2012, Shri Vikas Gupta on 05.03.2012 were recorded wherein all of 

them in their respective statements1  recorded under Section 14 of the Act, have stated 

that wherever their name appeared in the Daily Sales Reports / Chits, they have acted 

as broker by arranging buyers for the goods of Appellant No. 1 and have also arranged 

for collecting sales proceeds of unaccounted goods in cash and entries mentioned in 

private record indicating 'Cash" transactions were handled by them. All the brokers also 

stated that they have gone through Panchnama dated 10.06.2010 as well as statement 

of Shri Ashok Jam recorded on 28.07.2010 and statement dated 17.07.2010 of Shri 

Anilbhai Rathod. 
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6.5 While confirming demand of CE duty the lower adjudicating authority has held 

asunder:- 

3. 18. It is also woith. noting that no persons with whom DGCEI have 

carried out investigations have retracted their statements. Therefore, the 

testimony of the entries in the private records of M/s. Akhll cannot be 

doubted and the truth deposed by witness during the course of 

investigation is valid and reliable for the proceedings before me in as 
much as the statements of various person recorded by DGCEI corroborate 

the transactions contained in the private records seized from M/s. Akhil. 

3.19 Accordingly, lam compelled to befiere that the illicit transactions 

relating to sales of excisable goods by H/s Akhll reflected in daily 
reports/loose chits seized from  H/s. Ak/ill are proved sufficiently. 

therefore, find and hold that thbse transactions pertaining to 14/s Akhll 

recorded in seized daily rports are not ta/fled with their sales data on 

account of clandestine clearance 14' as much as authenticity ofseized daily 
reports have been proved beyoñô' doubt by confessional statements as 

well as corroborative evidençès / records and statements of various 
persons. 

3.20 

3.21 Based upon the details rnentio,ed in the daily reports contained 

the fii at Sr. No. 20. of the Annexure to the Panchnama dated 10.06.2010 

drawn in the office premises of H/s. Ak/ill and on the basi of the 

bifurcation given by Shri Anhlbhai Rathod, duty liability rowards illicit 

clearances of excisable scraps and materials made from the unit of H/s. 

Akhll is worked out as shown in the Annexure A-i to the Show Cause 

Notice and accordingly M/s. Akhil has illicitly cleared 1262.439 MT of 

dutiable scrap, totally valued atRs. 2,95,04,459/- involving central Excise 

duty of Rs. 30,38,959/-. MIs. Akhll have paid entire amount of duty by 

depositing Rs. 25f  00,000/- Govt. Account vide Electronic C/ia/lan No.  

00075 dated 10.08.2010 and Ps. 2558,868/- vide Electronic ChaiIn No.  

0112 dated 22.02.2011." 

[Empnasis supplied] 

6.6 Appeant No. 1 has contended that the lower adjudicating authority has not 

allowed cross-examination of brokers and therefore, princip!es of natural justice have 

been violated. in this regard, I find that the lower adjudicating authority has held as 

under :- 

'. IZ 1 I further find that there is no provision in the Central Excise Law 

for seeking cross-examination. Hon ble Madras /-/jgh court in the case of 

K Ba/an v/s Govt. of India repotted in 1982 ELT(0i0)386,Md,rs, had 

held that right to cross examination is not necessarily a part of reasonable 

opportunity and depends upon the facts and circumstances of each case. 

It largely depends upon the adjudicating authority, who is not guided by 

the ru/es of evidence as such who most offer such opportunity to the 
party concerned as would assure him proper opportunity to detnd 

himself The case of K Ba/an V/s Govt. of India reported in 1982 
EL T(01C)386 was distinguished by Hon 'ble TribunalAhmedabad in Y4 
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FIBRES PV LTD. :ts J'IJ5SZG CF  C LX, Af-li'IEDA BAD-Il 

reported at 2014 (311) EL. 7 L2$ (fl-L im:) where/ri it was held as 
under: - 

"33. In K Ba/an case (si. e iic: ..?I Madras High Court states 

that the necessity of o'ts '7ad iepend5 upon the facts and 

circumstances of each case. Aiuoing Authority has to give an 

opportunity to the parly rc9meiJ s would assure h/rn proper 

opportunity to defend h,nisif Oppo,tury of cross examination is given 

wherever it is relevant, just 7scL and n&1ci7e and is not for protracting 

the proceedings. The decision fri GTC Ii1istries case (supra) is again to 

the effect that crOss exam, v'on cannot be aranteci as a matter of routine 

and is to depend upon the fct; of ead case. This Tribunal 's decisions 

cited in the latter of 10-1C'-.?OC are o similar effect - that cross 

examination is not always mandatory ,o'ocedure to be adopted in all 

cases, The request s/iou/cl ,'rot be dismissed arbitrarily or without 

exercising its discretion in the facts cf each case. The Adjudicating 

Authority may refuse crass xamôation foi' 

justifiable reasons... 

3.1Z2 Similarly, in the casfAkanks/iaom Ply-N-Wood Pvt Ltd vs. 

C'ommr. of Cus. & C.Ek, /rangabad reported at 2004 (177) EL T 1150 

(Th Mumba,), Hon b1e Thina. In their  order, fri pare 6, has held as 

under: 

6 Their contentions that principles of natural justice are 

violated inasmuch as cross-exam/nation of persons, whose statements 

are relied upon, has to be weighed in the Iiiht of the facts that all the 

statements relied upon were placed before them. They had all the 

opportunity to demolish these statements during the proceedings. Cross-

exam/nation cannot be qained as a imatter of r,rht in departmental 

proceedings, 

3.17.3 Further, the Hon'ble Tribunal, in the case of M/s. Beauty 

Dyers v. CCE, Chennai reported fri 2001 (136) EL T339 (Th' -Chennai) has 
observed that Non-availability of witnesses for cross- examination not a 

fatal flaw when the findings are based on document about which there is 

no credible explanation, and nothing on record to show statements not 

voluntaiy or effectively retracted within close proximity of the time these 

were detained. 

3.17.4 In view of above facts, I find that request for cross-examination 

Not/cees does not merit consideration and hence cannot be acceded to." 

[Emphasis supplied] 

6.6.1 I find that the request for cross-examination of brokers was made vide letter 

1..1c — 
dated 12.09.2014, scanned copy of which is reproduced as under :- 
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AkApsliA 
SHIP BREAKING PRIVATE LIMITED 

cin'*Ipon' O Roaó 

v 384002. 

We33d ' 
pi No0L__ 
Vd 

su M.ZP1026"400DOOO  

Appeal No: V2/555,556 a 557/BVR/2017 
A;No. V2/2!BVR/201819 

Data: 

o. 
The Commissioner, 

Central Excise, 

6havnagar 

Sub: Request for cross examiati0a in the matter of 

Show Cause Notice no. DGCElIA-'
3  

111/2011 dated 28/1212012. 

Ref: Letter no. V/15-1 5/ADJ/DGCE20l23 
dated 16,06/2014 received from your good office. 

In this regard, we would like to examine the following witnesses. 

Therefore, it is requested to allow the cross examination of the 

following witnesses on whose statemeilts, the department has rely 

and issued the above said show cause notice to us: 

1. 
Shri DeePak AgraWal Broker, Bhavnagar 

2. Shri DineSh Gupta, Broker, Bhavnagar 

3. 
Shrl PradeeP Gupta, Broker, Bhavflagar 

4. 
Shri Pramod Jam alias Tonibhai, Broker, havnagar 

5. Shri Vikas Gupta, Broker Bhavrlagar 

Therefore, it is requested to arrange the presence of the above 

persons and allow us to cross them. 

Sir, 

Yours faithfUllY, 

rlha hp 'vL1.ti. 

P.A. Holder 

6.6.2 I find that Appellant No. 2 and Appellant No. 3 representing Appellant No. 1 and 

Appellant No. 4 have tendered their statements under Section 14 of the Act and have 

categoricaly accepted, on being confronted with the incriminating Daily Sales Reports 

and loose Chits etc., that the entries showing 'Cash' transactions and not tallying with 

their statutory records are in the nature of the goods cleared in clandestine manner on 
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which no CE duty has been 

attributable to clandetine. emcv cf 

paid vide challan dated i0GS.O. 

22.02.2011 of Rs. 25,58,86i- 

rer, CE duty of Rs. 50,58,868/-

ye been vo1untary and immediately 

UT Rs. 3,CC,0O0/ aria vide challan dated 

befo Thow Cause Notice was issued on 

28. 12.2012. Appellants have aso not pet ous to what they intend to cross-examine 

for. I find that AppeUant No. 1 s :ryina, to blçiw hot nd coid together, inasmuch as on 

one hand they are unequivocaUy edrnWnq that they have deared the npugned goods 

clandestinely and also deposited CE duty invoed n such unauthorized cLearances and 

on other hand they are contestin duty evasion without any substance and only on 

technical grounds. Theréfore, I find that findLnqs of the lower adjudicating authority are 

appropriate in this regard and cos examination of brokers does not have any 

bearing on the outcome of the case. 

6.7 The private records !ike Dy Sales Reports loose chits, etc. seized during 

investigation have duly been corroborated by confronting incriminating evidences and 

recording confessional statements of brokers, financers and authorized persons of 

Appellant No. 1 and CE duty involved has also been deposited by AppeLlant No. 1 before 

passing of the impugned order. i, therefore, do not find reason to inteere with the 

impugned order and uphold demand of CE duty of Rs. 50,58,868/-. 

6.8 I further find that CE duty of Rs. 3,33r331/ (Annexure — VK-3 to the SCN ) has 

been confirmed vide the impugned order for clandestine removal of SS/MS Plates valued 

at Rs. 40,45,285/- on the basis f diearances made through Appeent No. 4. While 

confirming the demandthe impugned order has found as under :- 

"3.23 I further find from illustration given in SCN that aa !ttsn in 

there contain Plot number of ship breakers, date, qaneides f scrap 
mentioned against the plot numbers referring in the ciearance rade 
by respective ship breakers. The data contained in the said diry a/so 
pertain to clearance made by H/s. H/s. Akhil sh4r Bre&!r; P. Ltd. 
thro ugh Shri Vinod Pate/to various parties. I further find that the entries 
pertaining to H/s. H/s. Akhil ship Breaking P. Ltd. were comoared with 
the invoices issued during the relevant period by /. tts. Ak1 shi;o 
Breaking P. Ltd. but no invoice could e found to be issued /rL-espect 
of clearance mentioned in Page No. 43 of Diary No. A/.9 & i. 17 
& 19 of the Diary No. A/7 that pertained to H/s. N/s. Akhilsiic 5&a!drig 
P. Ltd. According to the details found in the diaries, show haE 55/ MS 
Plates was illicitly removed through Shri V/nod Pate! Vaiied t tis.  
4O45,285/- involving evasion of central Excise duty of Rs. Y,33,.331/-
[Annexure VK 3,)  and I find the sa,:r?e to be correct. 

3.24 I also find that it is clearly appears as per the !lista van 
in SCN regarding payments received by N/s. Akhil from 5/I; Pate! 
from the entries of the print outs of data retrieved by DP. from d?e 
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Pen-drive recovered from the res/dehce of Shri. V/nod Pate!. I also find 
that these facts have been a/so confirmed and accepted by Shri Ashok 

Jam, Director of M/s. M/s. Akhll ship Breaking P. Ltd in hi's statement 

deposed before the DGCEI during the investiation." 

[Emphasis supplied] 

6.8.1 Further, Appellant No. 2 Director of Appellant No. 1 in his statement dated 

20.09.2012 has, inter-alia, deposed as under at Para 11.7 of the Show Cause Notice :- 

"Q.8 From the private records and diaries were recovered from Shri 

V/nod Pate!, you are being shqwn. one such diaiyA/7 and page no. 17 and 

19 of the same. The above diaiy pertains to the year 2009. On the page 

no. 17 following entries can 'be seen. 

(94)8 21/11 

212.5 

4062.5 
4275 x 82=350550 

On page no. 19 following entries are there. 

19/11 3915 x 82=321030 

19/11 6915x 87=601605 

20/11 10060x8 = 875220 

1797855 

According to the decoding and explanations given by Shri V/nod Pate! in 

his statements recorded during the investigation, the above details 

represents (94) is the plot number of Alang/Sosyo. 19/11 (19/11/2009) 

and 21/11 (21/11/2009) are the date, 275, 3915, 6915 and 10060 are the 

quantity of scraps in Kgs. Sold by the sh, breaker of plot number 94 of 

the rates of 82 and 8 respectively. The above transactions were also 
compared with the sales invoices i'ssued by your unit and it was noticed 
that no sa/es invoices were issued for the transactions mentioned in the 

above diaiy. What is your say? 

Reply.' I have gone through the page no. 43 of diaíy no. A/9 as 
mentioned in you above question. Considering the explanations given by 

Shri Vinod Pate!, I agree that the above details pertain to may unit MIs.  

M/s. Ak/ill shi, Breaking P. Ltd. Plot No. 94 and after going through the 

particulars of sales in voices issued by my unit. I agree that details of above 

transactions are not there. 

Q. 9 One Pen-drive was recovered from the residence of Shri V/nod Pate! 

on 30.03.2010. The said Pen drive was sent to the Directorate of Forensic 

Science Laboratoiy, Gandhinagar to retrieve the data contained in the said 

pen-drive. DFS has after retrieving the data, submitted the said data in 

hardcopies i.e. in print form. You are being shown the page no. 110 of the 

cash book of Shri Vinod Pate!, maintainedi'n the name ofABC. The amounts 
written in there have to be read after removing two dednial points Rs 
15,00,000/- (15,000.00)1's paid to Ashok. 94/. e. Ashok Jam of Plot no. 94. 
Similarly on 24.11.2009 Ps. 6,48,000/- (6480.00) is paid to Ashok. 94. 
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Further you are i&'rg .hc;ori p 13 of the same priot out. On 
03.122009 Rs 405/- '52 . id o94. The above ettries refer 
to payment made by 2'ri .tei ':' 4'?at is your say? 

Reply I have sexr thejge no. .1C and 113 of the print outs of 

data retrieved by DFS from Pen -aWv :ecovered from the residence of 

5hri Vinod Pate!. After  gcilrq thrOuçt!;e• same and above mentioned 

entries, I agree that it ps as j';nents mentioned in there are 

received byrne. 

6.8.2 On going through above, then: Appeiant Na. 2 has accepted the details 

worked out on the basis of prv.' c'rnh data recovered from Appellant No. 4. 

I am, therefore, not inclined to ntefaro with te impugned order confirming CE duty 

of Rs. 3,33,331/- against AppeUznt Nc 1 for cdestine removal of the excisable goods 

and thus uphold the same. 

6.8 I also find that the statements recded during course of investigation are 

substantial piece of evidences, duy coToborated which have not been retracted at any 

stage by the statement makers arid therefore, as per the settled legal position sanctity 

of the same cannot be undermined by bald arguments only. I further find that the 

authenticity of the records seized from the premises of Appellant No. 1 have been duly 

corroborated and tallied with the records of Appellant No. I and CE duty on the 

clandestine clearances of the goods ncn acco..uited for in the record of Appellant No. 1 

have been raised. The Hon'ble CESTAT n the case of Lawn Textile Mills Pvt. Ltd. 

reported as 2O18-TIOL-1924-HC-MAE-Oç has held as under :- 

"30. The above facts will clearly show that the allegation is one of 

clandestine removal. It may be true that the burden of proving such an 

allegation is on the Department. However, clandestine removal with an 
intention to evade payment of  duty  is always done in a secrete manner and 

not as an open transaction for the Department to immediately detect the 

same. Therefore, fri case of clandestine removal, where secrecies involved, 

there may be cases where dfrect documentaiy evidence will not be available. 

However, based on the seized records if the Department is able to prima 

fade establish the case of clandestine removal and the assessee is notable 
to give any plausible explanation for the same, then the allegation of 

dandestine removal has to be held to be proved. In other words;, c 

standard and degree ofproof, which is required in such cases, may not be 
the same. as in other cases where there is no allegation of dandestine 

removal.  

31. As noticed above, the assessee has not denied any of the allegations, 
which were put forth except for simple and flimsy retraction. If the assessee 

had sufficient records to establish their innocence, nothing prevented the 
Managing Director to say so i'hiI making the retraction. There was no 
attempt made by the assessee to state their case by coming forward to give 
a statement and producing records. The allegation of parallel in voicing has 

Page 18 of 27 



AppeaL No: V2/555,556 & 557/BVR/2017 

A.No. V2/2/BVR/2018-19 

19 

not been disproved in the manner known to /a Thus, we find that the 

Adjudicating Authority, the Appellate Authority as well as the Tribunal 

concurred on facts- and each of them has given independent reasons for 

their conclusiOn. 

32. Thus, in the absence of any perversity in the finding, the Court cannot 

inteifere with the factual finding recorded by the authorities as well as the 

Thbunal, as the scope of the appeal before this Court under Section 35 C of 
the Central Excise Act is to decide of a substantial question of law. We find 

there is no question of/aw, much less a substantial question of law arising 

for consideration in the instant case. Thus, the appeal filed by the assessee 

is dismissed." 

[Emphasis supplied] 

6.9 Appellant No. 1 has argued that demand of duty cannot be confirmed on the 

basis of private records and third party statements without support of other evidence 

like production, statement of buyers', transØortation, etc. In this regard, I find that 

both the key persons of Appellant No. 1, finanr1  who used handle cash sales proceeds 

of clandestine transactions, brokers have catgrically admitted and identified the 

entries in the private incriminating records. Furthéç, brokers have admitted to have sold 

goods belonging to Appellant No. 1 without CE invoices and without payment of duty 

in cash. I also find that the demand has been computed on the basis of Annexures 

prepared during investigation based on private incriminating records recovered during 

searches carried out at the premises of Appellant No. 1 and all vital links involved in the 

case, i.e. brokers, financer, power of attorney holder, authorized representative, etc. 

have corrobárated the evidences gathered during investigation and therefore, demand 

cannot be said to confirmed without concrete evidence and third party statements. - 

6.10 None of the statements have not been retracted and hence, the statements have 

sufficient evidentiary value. I find that all evidences in the case are vital and hard 

evidences and are sufficiently proving the case against the appellants. In this regard, I 

rely upon the decision of the Hon'ble CESTAT in the case of Om Prakash Agarwal 

reported as 2017 (346) ELT 125 (Tn-Del) wherein it has been held as under 

"5 I note that in both the proceedings almost identical set of facts 

were involved. The allegation was that based on evidences collected 
from the suppilers's/de, unaccounted receJ't and further manufacture 
of dutiable items by the appellant was sought to be sustained 
Admittedly, the case is not only based on the material evidence collected 

from the suppiler's end and also as corroborated by the responsible 

persons of the supplier's end. The rece49t and use of the such 
unacco unted raw materials for further manufacture has apparently been 

admitted by the appellants and due duty short paid has a/so been 
discharged during the course of investigation itself; The appellants great 

emphasis on non-availability of the further corroboration by way of 
details of transport, money rece,,t, etc. In the present cased  the 
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evidences collected ft:r,' t/7i  r jier's s,. is categai-ical arid cannot be 

disputed. The privatezrecorcis o: have been corroborated 

and admitted for the cc+ecs of ther i7tents by the oersons who 

were ia-charge of the si!' s i'han sich evidence was brought 

before the partner of tie nt's 'he categorically admitted 

unaccounted c earanc& of a' 'i ' teni - 'jever_he aid not name tne 

buyers to whom such Drodt  : were so/ L'i such situation, it is strange 

that the appellant has tak2i a that the  department has not 

established the detaik of 1ye,c and 7oort of the finished aoods to 

such buyers. It is seen that the records mfntained by the suppliers(  

which were affimied by die  oerc,ns fri-c f,.rae cannot be brushed aside. 

It is not the case of the appeliart that the suppliers maintained such 
records only to falsely i'npkate th  aperit; in fact, the supply of 

unaccounted raw mater,h h&c ben cotorated by the partner of the 
appellant's firm. In such'situatrn> it is not tenable for the appellant to, 

now in the appeal stage, raise the pct by requirement of cross- 

examination, etc. Admittedly, none of private records or the 

statements given have  been retracted pr Iter contested for their 

authenticity. In the appeal before the Tuibunal. the appellant is making 

a belated assertion that the statement by the partner of the appellant-
firm is not voluntary. Various case lws relied upon by the appellants 

are not of any support in the present case. In the cases involving 

unaccounted manufacture. the evidence of each case are to be 

appreciated for conclusion. As noted already, the third part'y<s records 

at the supplier's side as affirmed by the person In-charge and further 

corroborated by the appellant cannot be discounted only on the ground 

of further evidences like transportation and receiot of money has not 

been øroved. In a clandestine manufacture and clearance, each stage 

of operation cannot be established th  precision. On careful 

consideration of the grounds of appeal and the findings in the impugned 

order, I find no reason to interfere with the findings recorded by the 

lower authority. Accordingl the appeals are dismissed." 

[Emphasis suppliedJ 

6.11 It is settled law that n cases of ciandestine removal, the Department is not 

required to prove duty evasion with mathematical precision. My this view is duly 

supported by judgments of the Hon'ble Supreme Court in the cases of Shri Shah 

Gumanmal reported as 1983 (13) ELT 1631 (SC) & Aafiot Textiles (I) P. Ltd. reported 

as 2009 (235) ELT 587 (SC). 

6.12 The statements, if not retracted, are legal and valid in the eyes of law and 

have to be considered as corroborative evidences as held in the cases of Naresh 3. 

Sukhawani reported as 1996 (83) ELT 258 (SC) and Rakesh Kumar Garg reported as 

2016 (331) ELT 321 HC-Delhi. I find that Statements admitting clearances of goods 

without payment of Central Excise duty and without issuing invoices are inculpatory and 

specific and not retracted and hence, admissible as held in the case of M/s. Hi Tech 

Abrasives Ltd. reported as 2017 (346) ELT 606 (Tri.-Del.) 

"14. On careful consideration of the facts and circumstances as outlined 

Page 20 of 27 

0 

0 



AppeaL No: V2/555,556 E 557/BVR/2017 

A.No. V2/2/BVR/2018-19 

21 

above, I find that the statment of Director is the basis for the demand. The 

statement is incu/patOty and is specific. The Director deatly admitted that 

the documents/private records recovere,d. by the officers contained details 

of procurement of raw materials as well as c/earahce of finished goods with 

and withOut payment of duty. This fact is further strengthened by the 

observation that many entries in the private documents are covered by the 

invoices issued by the assessee on which duty stands paid. The Director has 

dearly admitted the truth of the charts as well as clandestine clearance of 

goods covered by the entries in the private notebooks which are not covered 

by the invoices. Such statement is admissible as evidence as has been held 

by the Apex Court in the case of Systems & Components Pvt Ltd. (supra). 

The activities of clandestine nature is required to be proved by sufficient 

positive evidence. However, the fas presented in each individual case are 

required to be scrutinized and examined independently. The department in 

this case has relled upon the confessional statement of the Director which 

is also supported by the mentioned entries in the private records. There is 

no averment that the statement has been taken under duress. 

15. In view of the foregoing, I find that the Commissiohr (Appeals) 

has erred in taking the view that there is not enough evidence of clandestine 

removal of goods. Even though the statement of Shri Sanjay Kejriwal, who 

is said to be the author of the private records recovered has not been 

recorded, it stands admitted by Shri Tekriwal, Director about the truth of the 

contents of the private notebooks. Consequently, I find no reason to disallow 

this piece of evidence." 

[Emphasis supplied] 

6.13 I also rely on the decision in the case of M/s. Haryana Steel & Alloys Ltd. 

reported as 2017 (355) ELT 451 (Tri.-Del.) wherein it has been held that private records 

seized from the possession of appellant's 4employee at the time of search showing 

entries for accounted as well as unaccounted goods which have been explained in detail 

and disclosed by GM of the factory tally with invoices / gate pass is trustworthy; that 

statement of employee running into several pages and containing detailed knowledge 

to be considered reliable. I also rely on the decsion in the case of M/s. Ramchandra 

Rexins Pvt. Ltd. reported as 2014 (302) ELT A61 (S.C.) wherein similar view has been 

taken by the Hon'ble Supreme Court. 

6.14 I am of the considered view that the admitted facts need not be proved as 

has been held by the Hon'ble CESTAT in the cases of Alex Industries reported as 2008 

(230) ELT 0073 (Tri-Mumbai) and M/s. Divine Solutions reported as 2006 (206) E.L.T. 

1005 (Tn. (Chennal). Hon'ble CESTAT in the case of M/s. Karori Engg. Works reported 

as 2004 (166) E.L.T. 373 (Tn. Del.) has also held that Admission/Confession is a 

substantial piece of evidence, which can be used against the maker. Therefore, the 

Appellant's reliance on various case laws are not applicable in light of the positive 

evidences available in this case as discussed above and in the impugned order. Hon'ble 
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CESTAT in the case of 1/s. 1  RS :x:ed as 2015 (328) ELT 453 (Tn-Del) 

has also held that when r'p: olity ws aga'nst the Appellant, 

pleading of no statemerts record from no excess electricity consumption 

found, no raw materia pha fund u cinted and no input-output ratio 

prescribed by law is of no use. - 

6.15 In view of above, I find that the cont''n1ons raised by Appellant No. 1 are not 

valid and the Department has adduced sufflct oral and documentary corroborative 

evidences to demonstrate thatXhe .ppints wse engaged in clandestine removal of 

the goods. I, therefore, find. that a :z rtcn of demand of Central Excise duty of 

Rs. 50,58,868/- and Rs. 33333!'- totaling to Rs. 53,92,199/- on the ground of 

clandestine removal of the goods i the lower djudicating authority is correct, legal 

and proper. 

6.16 It is natural consequence that the conf:rmed demand of Rs. 53,92,199/- is 

required to be paid along with interest at appic3b rate under Section 11AA of the Act. 

I, therefore, uphold the demand o the impugned order. 

6.17 I find that this is a case of dandestin dearances of the goods which has been 

established. The ingredient for nvcking extended period and imposing penalty under 

proviso to Section 11AC of the Act are also avaable in the case as held by the Hon'ble 

CESTAT in the case of Sun Microsystems Intha P Ltd reported as 2016 (339) E L T 

475 (Tn - Bang ) and hence, the imougned oroer has correctly imposed penalty of Rs 

53,92,199/- for clandestine removal under Section 11AC(1) of the Act on Appellant 

No. 1. The lower adjudicating authority has a1s0 correctly granted option of reduced 

penalty of 25 %, which has not yet been availed by Appellant No. 1. 

7. Regarding confirmation of demand of duty of Rs. 9,10,984/- on the ground of 

under-valuation, Appellant No. I submitted that the said charge has been confirmed on 

the basis of the rates obtained by them from various market research agencies which 

were higher than rates declared by Appellant No. 1 in its Central Excise invoices; that 

as per Section 4 of the Act, price prevailing at the time and place of removal is relevant 

for the purpose of assessment of duty and the transaction value charged by Appellant 

to different customers for assessment purpose must be accepted unless price is not the 

sole consideration or where buyers and sellers are related to each other; that the 

demand raised by the department by rejecting the transaction value on the basis of 

rates obtained from market research agencies is liable to be set aside. 
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7.1 The lower adjudicating authority has confirmed the charge of under-valuation 

inter alia, giving findings as under :- 

"3.25.1 The Show Cause Notice alleged evasion ofCentra/ Excise duty 

by way of under-valuation of the goods obtained out of breaking up of 
ships. It is not fri dispute that various Research Agencies circulate the 

price considering all the factors of demand and supply and there is no 

reason that prices circulated by such agendes are unrealistic one. It i in 

this backdrop that even Sh,o Breakers/ Brokers/Buyers also subscribe to 

such market research agencies to have an idea of prevailing prices so as 

to enable them to sell their goods at maximum rate. It is also not in 

dispute that the re-rollable plates ranginq from size 8mm (4 An,) to 25m 

(14Arn) are emerged out of breaking up of shos sand the majority of re-
ro/lable plates emerged of breaking of shios are of 12 mm size. In order 

to substantiate this allegation, the DGCEI conducted inquiry with various 

marketing research agencies includina H/s Major & Minor with reference 

to pricing data of various which revealed that day to day price of 12mm 
size of niates is almost equivalent to th average price of all size within 

the range of 8mm to 25mm.  

3.25.2 On comparison of the price mentioned in the invoices ofM/sAkhll 

vis-à-vis of the prices circulated by H/s. Major & Minor, it was also 

revealed that in many cases the transaction value declared by the H/s 

Ak/ill were far less than the actual value prevailing in the market during 
the respective period.  The sh,o -breakers have, by not declaring the actual 

size / thickness of MS Plates c!leared by them, undervalued MS Re-rollable 

Plates so as to enable them to declare only part of the value of such 

cjoods in the invoices and collect the dIfferential value, over and above 

the declared invoice value, by way of unaccounted cash amounts.  

3.25.3 I, therefore, find the substance in the allegation of under-

valuation in the present show cause notice particularly when diaries 

seized from Shri Bharat Manharbhai Sheth already containing details of 

cash transactions with various Brokers / Shroffs / Angadias. Had the 
aforesaid allegation of under-valuation been not correct, there would not 

have been involvement of transfer of huge amount of cash which indudes 

part of the undervalued cost of sh, breaking materials. 

3.25.4 In view of the above, I agree with the contention of the DGCEI 
that minor variation in price is obvious considering various factors like 

payment terms, Quantity & Quality of the goods, relation with buyers, 

demand and supply situatIon, therefore, 2% difference in price is 

considerable one. As stated above, Brokers/ Sh4o Breakers/Buyers take 
the reference of the price quoted by market research agendes like H/s. 
Major and Minor. I, therefore, find and hold that there is no reason to 

doubt that price quoted by H/s. Major and Minor is actual one variation 
of (+/- 2%) i.e. rates of Plates and Scrap 2% lesser than the rate of H/s.  

Major and Minor is considerable. I, therefore, fully agree with the view 

adopted by DGCEI that duty short paid on account of variation of price 

more than 2% Is on account of undervaluation of the goods and rizhtly 

recoverable from H/s Ak/ill. Further, I also find that a large number sh,o 
breaking units, dealers from A fang and brokers were member of H/s Steel 

rates and were receiving day to day updated on the daily price rates of 
sh,o breaking materials thorough SMS alerts and emalls. It is also 
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revealed that fc Ste€in, the most scientific and 
appropriate ari/s of th e,J fij117em. The 5hio breakers 
were fully aware of the rats e sct rerated form shi;o breaking 
and intentionally un de  li :e çod iihintent to evade Qayrnent of 

central Excise duty. ic 'r,iuiry s conducted with Jo/nt Plant 
Committee, Kolkatta and I f"/ ae in jj/i;t Plant Committee is the 

only institution which is 'oowred by the Ministry of Steel for the 

purpose of formulating u/ds'i ; for prcdt'ctbn, aiocation, pricing and 
distribution of/ron & steel /2at7is in the.count,y as well as to function 
as the official facilitator of the industry. ifC was constituted in 1964 by 

the Government of India .wic the poi&r.s conferred by clause 17 of The 

Iron & Steel control Ordei 1956. J/C consist of members and 

representatives from theM/u,' of Steel, ste"/ Authority of India Ltd., 

Tata Steel Ltd., Rastn'a Lspt iVigarn Ld., etc With its authority and vast 

experience, JPC has maintained a co 'ehensive database which is 

considered Lv be the most .'...the'7tic ani 'e/rible information on Indian 

steel industry This datava -e 'ncidec capaa/v, production and stock of 

all the major steel prodvoors . 'rac country domestic market price o,roa 

& steel, R95 and CIF prit's and iandea coct of steel produccs, export-

import data on iron & cteei products, procuction and prices reserves for 

select niatenals for steel making, tate-v,se and category-wise details of 

dispatches of iron & stee etc Apart from the regular use by researchers, 

academicians, marketing/h'i.si'iess strategies of entrepreneurs, financial 

analysis by the ifs and bank.. some of the lcey uses of die JPC database 

includes duty formulation on cuto/17s, excise, export, formulation of GDP, 

Industrial Production Index, understand,ria of price trends, defend trade 

cases, formulation of Five year Plans,' economic surveys and un,on 

budgets, State- wise flow of mdteria/s and logistics, etc Zn stlorç the 

domestic price data on iron & steel products maintained by JPC is 

considered as the most authentic data of the type for the steel industry 

Thus analysis of the ratesprovfded byJPC,Kolkatta proves that N/s Akhll 

and has undervalued their excisable goods with intent to evade payment 

of Central Excise duty & this Lased on the calculation done by DGCEZ I 

find that Mis Akhll.have. evaded Central & c/se Duty of Rs. 9,1O984/-" 
{Emphass supphed] 

7.2 I find that demand of Rs, 9,10,984/- has been confirmed on the ground that 

the Appellant has shown description of the excisable goods in relevant invoices, as, 

'Waste and Scrap of Iron and Steel / Old and Used Plates'. The lower adjudicating 

authority has affirmed the valuation as per rates ascertained from the reputed market 

research agency. The contention that transaction value declared in the invoices under 

Section 4 of the Act cannot be rejected does not have force, as mens rea of Appellant 

No. 1 is apparent from the fad that they did not show the specific description of the 

excisable goods in the invoice. 

7.3 Investigation has recorded statements under Section 14 of the Act and details 

of unaccounted cash transactions were recovered and corroborated with the details 

found in the seized diaries/notebooks, etc. 
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7.4 In view of above, I find the impugned order is proper and accordingly, uphold 

confirmation of CE duty of Rs. 9,10,984/- along with interest and imposition of equal 

penalty under Section 11AC of the Act relying upon the case laws as under:- 

(I) DXN Manufacturing P. L. 2017 (356) E.L.T. 369 (All.) 

15. Having found that the in vocation of extended period Is justified, the 
provisions of Section 1.1AC will statutorily require to be Jn yoked and hence 
penalty equal to the duty or differential duty determined will necessarily 

have to be imposed. In arrMng at tills condusion, we draw sustenance 
from the ratio laid down by the Hon Z'le Apex Court in the landmark 
judgment of UQI v. Dharamendra Textile Processors - 2008 (231) EL. T. 
3 (S.C.) and the subsequent judgment in UOI v. Rajasthan Spinning .& 
Weaving Mills - 2009 (238) EL. T 3 (S.C.). Accordingly, we hold that 
appellants M/s. DXN Herbal Manu1acturirii cannot escape the penalty of 
Rs. 2,03,04,544/- imposed on them under Section 11AC of the Central 
Excise Act, 1944 as orderei by the adjudicating authority. The said 
penalty is therefore upheld. 

(ii) ISMT Ltd. 2017(6)GSTL 298 (Tn-Mum) 

7 Hon 'ble Hi'h Court of Madrs had an occasion to decide the issues 
whether discharge of duty before issuance of show' cause notice shall 

grant immunity from penalty under Section 11AC of Central Excise Act, 
1944, in the case of CCE, Madurai v. Metal POwder Cb. Ltd., 2014 (303) 
EL. T 71 (Mad.). It 19 held that the penalty Ic punishment for an act of 

deliberate deception by an assessee with the intent to evade duty 
adopting any of the means mentioned in Section 11AC of the Central 
ExciseAct, 1944. The facts and circumstances of the case as well as the 
modus operandi followed by the appellants in the present case 
demonstrate that they had deliberate intention to evade duty without 
Inclusion of debit note amount in the assessable value of goods. flzL 
could not have been noticed without investigation. Therefore, the 
appellant does not deserve any consideration of leniency. Accordingly, 

penalty imposed under Section 11AC is confirmed." 

8. Regarding imposition of penalty of Rs. 9 lakhs on Appellant No. 2 under Rule 

26(1) of the CER, I find that Appellant No. has admitted his involvement in duty 

evasion in very categorical terms vide his statement dated 28.7.2010. I find that Rule 

26(1) of the Central Excise Rules, 2002 reads as follows :- 

Rule 26. Penalty for certain offences. - 

(1) Any person who acquires possession of, or is in any way concerned in 
transporting, removing, depositing, keeping, concealing, selling or 
purchasing, or In any other manner deals with, any excisable goods which 
he knows or has reason to believe are liable to confiscation under the Act 
or these rules, shall be liable to a penalty not exceeding the duty on such 

goods or two thousand rupees, whichever is greater.  
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8.1 Appellant No. 2 has concrr the goods for removing and selling 

the non-duty paid goods, which w'. a e t c:nfiscation and therefore, I have no 

option but to hold that penafty o . 9 'ipoed on him under Rule 26(1) is 

justified and I uphold this penally ? ;usr. 

9. Regarding imposition of pen tjo? Rs. 4.5 khs on AppeUant No. 3 under Rule 

26(1) of the CER, I find that AppeUant No. 3 h also admitted his invovement in duty 

evasion in a very categorical mariner vide hi a1ement dated 17.7.2010. 1 find that 

Appellant No. 3 has concernec' msaf for removing and seUing the non-duty paid 

goods, which were liable to confiscetci and hec, hold that penalty of Rs. 4.50 lakhs 

imposed on him under Rule 26(:L) s justifled ard proper. 

10. Regarding imposition of penaft of Rs. 3,33331/- on Appellant No. 4 under Rule 

26(1) of the CER, I find that Appeilant No. 4 has also admitted his invoivement in duty 

evasion in a very categorical manner vide his statements dated 19.04.2010. dated 

20.4.2010, dated 20.12.2010, dated 23.12.2010, dated 03.01.2011 and dated 

26.2.2011. I find that Appellant No. 4 has,. thus, concerned himself in removing and 

selling of non-duty paid goods, which were liable to confiscation and hence, I hold that 

penalty imposed on him under Rule 26(1) of the CER is proper. 

11. In view of my above findings, I reject appeals filed by Appellant No. 1 to 4. 

and uphold the impugned order. 

12. ij 34qçf d 

12. Appeals filed by the appellant are disposed off in above terms. 

(.n*t *CI'k 

7Ji 3v?f (.3'flei) 

By R.P.A.D.  

To, 

1. M/s. Akhil Ship Breaking Pvt. Ltd. 

"Manan", Plot No. 2227-E, 

Waghawadi Road, 

Near Varal House, 

Bhavnagar. 
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2. Shri Ashok Raghuvir Singh Jairi, Power of Attorn Holder 

M/s. Akhfl Ship Breaking Pvt. Ltd. 

"Manan", Plot No. 2227-E, 

Waghawadi Road, 

Near Varal House, 

Bhavnagar. 

3. Shri Anilbhai Bhikhubhai Rathod, Authorised Person 

M/s. Akhil Ship Breaking Pvt. Ltd. 

"Manan", Plot No. 2227-E, 

Waghawadi Road, 

Near Varal House, 

Bhavnagar. 

4. Shri Vinod Amarshibhai Pate!, 

Plot No. 20, Santosh Park Society, 

Subhashnagar, 

Bhavnagar. 

Cony to:- 
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone Ahmedabad for his 

kind information. 

2) The Commissioner, CGST & Central Excise, Bhavnagar Commissionerate, Bhavnagar 

information and necessary action. 

3) The Assistant Commissioner, CGST & Central Excise, Division-TI, Bhavnagar. 

Guard File 
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