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Passed by Shri Kumar Santosh, Principal Commissioner (Appeals), Rajicot 

1T 5pTs)lsj1/Tsr ?'W'r[9 / MI /lgli'F 2.11'.{'Th, :l, kt Y'll4 )F'0/ lii9'/ 1-'i T79 , iiiiY, 

OI'hI"_ / lIH'li  /1Tvfrt1TcTI 4N1 .3'14Tl ,IL1t11 Trrrzlf2FT/ 

Arising out of above mentioned 0)0 issued by Additional/Joi nt/Depsii v/Assists at Coiinnssionri, Central Excise/ST / C,ST, 

Rajkot / Jamtiagar / Gaudhidharn 

io-t Trcrirr/Nantc &Address olthc AppcIIant 8i Respondent 

MIs Makadev Steel industries, Survey No. 149, Ghanghli- Sihor Road, Sihor, P1st. 

Bhavnagar. 

MIs Sun. Ranjit Kiimar (Partner of MIs. Mahadev Steeu industries), Survey No. 149, 

Ghanghli- Silior Road, Sihor, P1st. Bhaviiagar. 

-ii s'01fs[JTR)1."f t&'fttisio )5rffI/ 

Any person aggriisvecl by this Order-in-Appeal may file an appeal to the appropriate authority in tile lolIoing way. 

4)i fl'imrti s)°ls r snisa spit'Os srsTTRPr 1r 'p stfi s'0.'0rftst iFlTti spar f'TtT ,i94 it tim 35B R  
1'T S rP1rq'0, 1094 4/r SITTT E16'0 sii'itf.ittioV'i P1'0 iss '01 T'1fT / 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Sect ''ii RU) ot IFA ' i / I fader Section 86 of the Finance 
Act, 1994 an appeal lits to:- 

9'-cii-i T TcsrfhTtiar4t 'ii'i'i 'flii '-'par, i..-fta '0rrvr SfIt7Tr- '0tiere t'ft'-ha atoTi  TItil PTrfts, ar -ii 2, 
slrT'0Tfs.il,271l.sfrflli1il/ 

The special bench (if Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, ElK. Pursm, New Delhi in all 
matters reining to classillcation and valuation. 

3'sc. fc lIst f no' arri SHNI 's ia. issr is-sd p'Ii'fla e tirpyrsr  

sum 'filesi,, ltsluii9sT, -)s')i'-fl wsr SPflItr s tpini-'-''' ' 1TtT aol 9if' 1/ 

'ro the West rcgiciital bench of Customs, Excise & Service Tax Appellate Tribunal (CIfSTAT) at, 2" Floor, Bhaumahi Bhawan, 
Asarwa Ahnueclah.il-3h10O16 in case of ai,peals (idler than .ss uuientioiied in pars- h(s) shove 

(iii) sell-fl's 'nisiIii't.''i r w i/'Pfli 's'-tn  arr t fk'  1ar 
, 

T5'w1,5I0'0 (Si'fl'i.) Plsiin41, 2001,  r: flrrr  6 r 3rfrl'0 tstiP.n  ftii 
SISETIt EA-3 rim 'I)i Itti*f2 'i arr stiR imafimr9T'ar,I '01T1 Z5tT  arsuis 5s.  ittfTr,'nI.a ft ala 

'i'uqi 11'ST al'ui, 9TT 5 Lrpti  1T .5 tim aarr 1T 50 ii's irrr rr ni-ar SO tim w'PT It '01 imti: 1,000/- "ou, 
5,000/- T0T 10,1)00/- im '01 ftrr1Itart!T '-'F'0  'it tif'I arrp i )31'.Jift'0F'0  '01 '4'f'itO, '0fT  '1'I'iT mflTffimr slit 
11Pm '0 agi'.us, 'I'o-xo y Irriti - 4s u-si-sJs- siT ''io-it '0usi Slaiftaf jioi spfo I 
SflTLIt'0'lirarTD1'-ai'0'0HTsiufiisisiTcprfiI9'T'fl'.fl4 "siilOt"Tt'0 'tT'11it'-T'tt 7 If SI  
It1xr 500/- sTr usr p1 P i t'ar strrrr s,  -ii yTTIT i/ 

The appeal r0  the A spellate Ti-ibu nd shall I' e filed lit quadi-ii1tlitti' iii lornu lbs -3 / as prescribed u odor Rule 6 of Central Excise 
(Appeal) Rules, 20 11 antI shall be accom)' a nied ngai'ust one ivltirli at least should be accoittpsnieri b a fee of Es. 1,000J-
Rs.5000/-, Es. 10,000/- whei-e amount oh d ity d€'mnnd/inierest/peui~sltv/rehiiucl 5  upro S Lac., 5 Lar to 50 Lac and above 50 
Lac respectively in the lornu iif crossed ban) draft ii havour ol Assi. Regklriui nfhriiciu of any noiniiuiiteil ppblic sector bank of 
tlte place where the bench ci any nominal ed public sector bank of the place where the bench of the I ribunal is situated. 
Application nlaue hoc giant 0) stay shall he a :companied by a fee 0) Rs.500/-. 

sl'1lim tvrrtss -c's '0 PTTi  541 i t'0T 5ft'0t , 1994 'T15T'T 06(1) '0 STIPT'-T -ii5' Mii'lf, 1994, '1 H'TIT 9(1)  '0 cia's 
itcitili PSI'0 ST-SIt 0l45iIt4l1TlT1r4t °ti znsrina s 515E Itsi'li'i slit 'i'fi yr ,s"ud.i ail '01 1aoa '0'- (a'ia'0 
T95 51P1 'aa,i'rrr g1TiT -sir) sip- 'Tart arii-i sar"arsrl '0 5T, si-si-ta slit lmr,'ms 54Trs1Trr sfp- 'i'llal spiT SPURT, 5 
tiP "TI af 'tR, 5 tiPT "T7  11T SOtiPT  iTr 0f '0T5T 50 9T7'T dTi tisift1ar  91511151: 1,000/- 5,000/- '40 3T19T 10,000/- 

'lii t'-'mil"i sup rs 4i 'sPi -Saul 51i  Pttrrl"0 SF51 ItT l'u'u)-u, auRr 5u)4'ps 'sra6a',i slit vital '0ogi'sa. l/-ei x 9Ttt 
ti fkal'-I sft uri 1 15451 95 5195 51p-t tuI't 'aik't 'tr TT l't"ai ni'i -iil-" ia'sl)sr 9195! 051 j'loi-i, 91 lit 151 swat ti-  -'tot 
iiPiui Tyt rsuOit'0 si'Ii-ic'i mI1SITfh4a'Jl slit rpsrr hN51 It I 9101 3)TII'T pr sii) '0fliTr st(lo-1-911 r roT  500/- imr ar flttrTftti 

.'iai 919TIt1'TI 1/ 

Thte appeal under sub SeCtion (1) of Sei:tion ii; ol hr Finaiii:e Ac 
quadruplicate 01 l'orni SIP as prescribed tuisler (ole 9i I) 'ltiie Sris'ei 
of the order appealed igm nst (oise oh which rlt,i I) lie certi lied copy 1 and 
the anlount of service tax & iterest demander( & penalty hevicd of Os. S 
tax & interest demanded & penalty levieC is more tlta ii live lalthu c h i 
amount of service tax & interest demanded C. penalty lcvied is nli,rr hi-i 
in favour of the Assist ill Registrar oh die l'-i''cht ill itonuitated Public Sr 
situated. / Application m,ule for grant ni St .i shuiihl he accoiiipsniod by a 

(B) 

I )LI4,  to tb- Appellate Tribunal Shall be filed in 
- 'ISis hums. I iii 0 Shall be accompanied by a copy 
iii nil LI it-  . ceon I Sit tied by a lees of Its. 1001)7- where 
Lab)'; or less, R..v00t1/- where the amount of service 
lot "xr..rchiig lix. Fifty Laklis, Rs.10,000/- where the 

o hilly 1_ildis r'ipr'es, is the fornu of crossed bank draft 
ctor tlsak I t lie place where the bench olTribunal is 
lee of Re.50iJ/-. 



(I) fi arfJlftnT, 1994 ft 'rvt 86 ft 9T-9PT1[ 2) 1-1-9 IIAI 9 51'-1I9* ft I4j 5PTht, Mil5. t9Th4'll'-fl, 1994, 6 f3 m 9(2) TTsr 

9(2A) F ii fttiuti 9ThT S.T.-7 sr ft xii rr-rkr n9 srssr nsr irsr, s, it1 s-nc qsr :spqsr 4lt4t. (9,(ii), 's.ui a-ie iJ7 TflT 

4Tt ft 91111 41 59T (Ft 9 nT ft T1TP91 "rh "Ill if)  ir TF9F 9'i 45 ii Irt .T 19T 1ICt 'hi dr'IV 

siia, ft at(I'-fI-1 .- ifia;i 9 411'r1-I "x* F9 'ST t 'Ff919 9194ff ii1 FT)TT{ i'iu etft iii I / 

The appeal under sub section (2) and (lit) ot the section lb the Finance Act 1994, shall he filed in For ST.7 as prescribed under 

Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 ,ittd shall he accotupaniect by a copy of order oh Commissioner Central Excise 
or Commissioner, Central Excise (Appeals) (one of which shall he a certified copy) and copy of the order passed by the 
Commissioner authorizing the Ascislatit Commissioner or Deputy Commissioner of Central Excise! Service Tax to tile the 
appeal befoie the Appellale 'l'rtbunal. 

iliisi !t91, 4-fi5 919T'r !fif TT1 1-fiff97T 91f1'1I1 9Tt1-d (.l)9'Af;l 31'FI'st FDTI5I )T'4."h'4 -'4l9 5P.'.9flftP1ir 1944ff tim 
35rrt9 F si 'I ii aft sf lftiist tff1ftrtt 1094  ft  trii T ) I I i ti s 91 ft Tftf  ft 91 T I1 F T lf;1 a) h -Fl i fTrfi I vi T 

3Pf1ar 4. ,i 1-PT'r '4tc spiaf/ti-li 91 1-IT9 9 10 tlF'i1'r (toy), IT'S atpr 1-Tsr .4441St liii1 19'lT .441t'-Ii,'FF 91Ff 9441-it f'tiPIi1 , ICt 

'.iiif.si arrry ifftxyrrrf siafkrranrr I iti.rn'-[) -sfff(srrsrfT9 siiTrafFpF 1-rilri 

5 - 111- 'pxsiixrriiii   arrlIrt 

(I) 5tT1-T t1fr'S'S'S'S'9;xt * 
(ii) 1'I1'i acrrff'.ftsr9llTsrnl:1 

(iii) -1'l')s lfxlTfF")ic1'Tl 'rftr'rir bIT 9Ill -faasf 
- 99ff 919919 ffFiPirtftlT'T (SD 2) fflxP1af 21)14 9 911-9 1-t 'ft ffafl 94)4)14 IITF(l't.111 'S911111f9TTF1ft11 

9111-f 55ff IT'S sr4)--j Ii)IaniT fti 'rrp. 
For an appeal to be filed before tb,1 C I-STAt, i, lvi Set ooi S F of the Ceiloal Excise Act, 1944 which is also made applicable to 

Service Tax under Section 83 if the Ittauc c1, 1991. alt lIe_I i95iii51 this order shall lit' before tile Tribunal on payment of 
10% of tile duty demanded where lui or tltiiv il leeRy ire in tIi1tite, or penally, where penalty alone is in dispute, 
provided tile ami'utlt of pre-depost sayitille' \1Otllil bt''tilt)L'ti to a ceiling it) Re. III Crot-es, 

Under Cent -al Excise and Service Tax, 'Duty hictutatitled" shall na liurle 

(i) amount deti iii ned u oiler Section II U; 
(ii) anlount of eru-otleous tenvat Credit taken; 
(iii) a moo ilt payable tinder Rule 6 of the Cenvat Credi & Rttles 

- provided further that the provisions of this Section shill null apply to tile slay application and ailpeals pending before any 
appellate authority prior to the commencement of the liniiit:e (No.2) Ad, 2011. 

Revisi,on application to GovcrmpLof India:---
----------

- - - 

91541sr14r471 4svr9It:s4TrllxIvlLiIaf SOil-ft 11, 54I'LfF-'  ftaf 5) IT, 1994 ft -srr 35FE,FS41°P1-99'S ii9t'lst'u SFk11, 

il)'cl fI'Tt, 'T9ftdT1-F 5t1i fif971if, ll)4 1ftT1--tIT, l b'-'5 IIT4TIT, 914T '119P11 -)ft91l 5it'T srt, 91 fs--4i-u000i, ¶11)-it itii 
siiFirt/ - 
A rev)sion application lies to tile Under Secretary, to the- (oveinment of India, Revision Ajsjlication tliti I, Mlnisty of Finance, 
Department ill Revenue, 4th Floor, eevaii be i-p Building, l',irltanlent Street, New Delhi-I 1110111, nuder Section 35EE of the CEA 
1944 in respect ol the In Iliuw ig case, govia lied by ii r. I it-tnt so to sit li-sect lots (I) of Section- 15 B ibid 

f (felt  -Tnwrxr,a'Srpmr1- 4l91 TFIF1) 'SI '4i.iF WTT1-11T lN'li 'S xi aF11w  

fsff vii; 1(9 'SfSfT:445 l 19rffTllt)n 'S'T?r5 Tt ['rft 1(91) 'Jr 41) t1 'JTflaf 'S14.--I,t'ti F xii'i, Ifff C-Ott-I srr1).41 

In case of any losS oh goods, witeie ilu bust nectirs 01 1 r;unsit Irons a iaciitry to a warehouse or to another tactot-y or from one 
wai-ehouse to another during tile utitirse ol pi-tscesstng it) I lie goods itt a warehouse or iii storage whether in a tactoty ot-  in a 
warehouse 

(B) '°ti'ct f'1911)4) sT17111 fft1)'4)991T9 44199 tT11t9979(9lfl11vslftry 19191'SI'p'11(flsic)11 1IietI SJ, 

i -it.i sr'rtftrsrosn 'S'Safiliitvffttl4i / - 
in case of rebate 0 duly of excise on goods exporied It) any country or territot-y outside Incha oh on excisable material used in 
the mattufacture til tile goods whidil are esported to any couisti'y or territoi-y outside India. 

(iii) i{ 'tts 1)TiTflT'44O 4 991T  j')I'-fiT'91Ff9191)uIm ffit 1111191/ 
Its case of gbocis e<portml otttsisie Intl ia export ii Nepal iii' Rhlutail, witilotit paynleilt ofchiuty 

(iv) s[Sllft1fr att1 e•tixi 1F"t 4f9'1oi TI 15r91ftgT95e511 511)1)'49rFf f1)fftj ',ivstfttf   )Ifft919 s,frrfft aftar 

ft stiq-ut (slim) 979TT1 (414 55111 -Psi (9' 2), 998 ft 'ITTt  loo'F'SrTF fksr'S ff'rc' m11i stxitite'tklty" 9T9'R191f;i ffrr 
9119)7 
Crdit of any ditty allowed to he utilized towards payneilt  of excise duly nit I inul ftritducts under the pt-ovisiots of tills Act or the 
Rides na de there u oiler suchl order is passed liv die (tuuutulu.sioiuer (Appeahs) on or alter, the claieappoititecl tinder Sec. 109 of 
the Finatice (No.2) Ad, 1998. 

(v) asit r.ses )ft14SllftTiTT-F I 4fL\ 14 Ii I191TT 11"14 rT(lltl)t91ftlrrrl 2001 Tff'Jt191  s'i1)f;ia 
4STJF'SIIffTISTSTT t'lilft'TRF tVTsi ITT) IFTIT9T-TWT 

ft 5114)14 5r'lI-1 9117 55141ff111, 1941 'fl 'SI'S i-EN'S 'SIT Ftlf'-t '(4 slxi'i')i '1- 1-ti-i'S 99'rT 'Ti TR-6ft 'a1) i-is ft "itel) 
llful / 

'l'he above stpphcation shall he inadui til lilIllhtt.lte in I C,rutl Nut. lilt -hI as spr'rihied tinder Rule, 9 if Central Excise (Appeals) Rules, 
2001 within 3 mouths 110111 the late iii which the uireier sought Itt tue appealed tg,titlst is communicated and shall be 
acconlpatlied by twil copies cacti ol the tilt) SlId Ot'der-Iti-Appeal It sllonith also he accotiipztntecl by a copy of TR-6 Chalhan 
evidencing avmet 01 prescribed ice as prescrilued tinder Section 35-FE oh CEA, I 944, IttIder Major Head of Account. 

(vi) '915 117 TT iCIfis5TIT5tjf1 I91 4)15) ftft711aft'4Ilu I - - - -- - 
,,tgl '-0-Itt tf 1Ff 141111 "'I'S 'It 5'-l'-I IttT9T 91 "'iS 2011,'- 'ITt '4119141 I-cit I1lTT sly 'ST') 1-Fill 1T lTPTt 11"TltIT "°ttxi 9F9T '-"i's 
1000/9T1.(tI4It1SilIttTrl 
The revisiotl sppliciutiulis shall he accompanied by  a lee iuf Its 200/- where tIle aillottnt iilVOl veil in Rupees One Lac or less and Rs. 
1000/- where the amoluult i tvulved is ilouu'e 111,111 Rupees (Inc Lac 

(8) ii) 9191151551121 91,'rF'Sr 51441;j114  'IT  Te-t-S. 1FF 511'SIFIT'FTT 9F17  "171  44ipo, i'3''i 913 1)-u "tI-Il 111)141 919snFFr 
'tfrft 111'-si 'i4) 's,I14'T 5)141-f'S 1)issrtniisft g4I.IT'STpr1t,prruir ¶1 11-4744)'s rt 'SIt's -I'--4-i'- ¶1 T1-°IT atifs.s 1)TI1T "11141 4 I / In case, if 
the order covet's various nnniilers of order- in t)rugitt_ul, fee [sir cacti 010 should he haitI lii tile a foresaid manner, tint 
withstanding tile (act that the one appeal to Ill,' ltpnelt;uust 'lrihtuta) or the cute applicaiuott to the Central Govt. As the case nay 
be, is lilied to avoid scriluloria work it exdixuulg ID I lalli ol Rs 100/- iuui each. 

(F) SfslT'Jfrf(fl911l4i"t't sp"ii sil)f;isiti, 1975 5 tr;i"iftI 'S 191)11- sftf stT'5'F 911-51119 91911ff I4)T 'F ITselftsr 650 e'ft  sri  
F19ffs 91ff grii li1)1Tl / - 

One copy of application or tIn as i ia use ut. Ru - ,uiitl Its- icIer if the' _tljttclir,itiitg Itutluority shall hear a coot-I fee stamp of 
Rs 6.50 as prescribetl itutclei-  St llediiiv-1 il 'ruts is) IRs- u:uueI I-ti' Act. tl7S, is tuuttiislt-sl 

(F) (iii sr 'ht T14T r-T1T41 '-iii r ft i'S —Il iii rr-'t (I PT 1)150141 Ii Ii l98zW-il'St,i 1-111 914441 F 9t's'lt 'ft 9f"fll 
14111 ft'P414f  ft SF41 511111  591717111 fffti 711FF Ri / 

Attention is also ilviled Ii) tIle rules cuut-L'ri tg tiuese and littler related titatters contaitiecl in the Customs, Excise and Service 
Appellate 'In hu i ilal ( Proced ii 'c) Rules, I 9142 - 

(C) s  51'F1'-ftq srftl91th ft at'fi 1'i'i Sf wslf'r 'it'ti,  (4914 silT 14)-slIT 'IlITslrff Ts lIlt, u'fl'ijft IT'ielhq tviitss 
wwwcbec.govitl'S191''19119 I / - . - 
For the elaborate, detailed anti latest provtsiutule i'elaliilg ttu lilitlg itt ippeal to tIle lnghtir appellate- -authority, the appellant tnay 
icIer to the Departunentul website svwwcltec.gcuviis 

t 



Appea' No: V2/507-508/BVR/2017 

:: ORDER-IN-APPEAL :7  

The below mentioned appeals have been filed by the Appellants 

(hereinafter referred to as "AppeLlant No.1 & Appellant No.2" as detailed in 

Table below), against Order-in-Original No. 45/Excise/Demand/2017-18 dated 

22.12.2017 (hereinafter referred to as 'impugned order') passed by the Assistant 

Commissioner, Central GST and Central Excise, Bhavnagar-1 Division, Bhavnagar 

(hereinafter referred to as 'lower adjudicating authority') 

SI. 

No. 

Appeal No. Appellants Name ft Address of the 

Appellant 

1.  V2/507/BVR/2017 Appellant No.1 

Mis Mahadev Steel Industries, 

Survey No. 149, 

Ghanghalli Road, Sihor, 

Dist Bhavnagar. 

2.  V2/508/BVR/2017 Appellant No.2 

Shri Ranjit Kumar, 

Partner of M/s Mahadev Steel 

Industries, 

Survey No. 149, 

Ghanghalli Road, Sihor, 

Dist Bhavnagar. 

2. The brief facts of the case are that investigation carried out by the 

Officers of Bhavnagar Commissionerate revealed that Appellant No. 1 evaded 

payment of Central Excise duty by resorting to clandestine removal of their 

finished goods viz. M.S. Round! CTD/ Square Bars, with support of Shri Himanshu 

Nandlal. Jagani and Shri Yogesh Ramniklal Sanghvi, both brokers. During search 

carried out at the premises of Shri Himanshu Nandlat Jagani and Shri Yogesh 

Ramniklal Sanghvi, both brokers, incriminating documents were recovered 

relating to purchase of MS Round/CTD/TMT Bars etc. on behalf of their clients 

from various re-rolling mills including that of Appellant No.1 on payments in 

cash. Appellant No. 2 (Authorised Person of Appellant No. 1) admitted to have 

removed goods clandestinely through Shri Himanshu Nandlal Jagani and Shri 

Yogesh Ramnikial Sanghvi., both brokers, without payment of Central Excise duty 

and without issuance of Central Excise invoices. 

2.1 Show Cause Notice No. V!15-105/Dem/HQ/2015-16 dated 22.02.2016 was 

issued to Appellant No. 1 calling them to show cause as to why Central Excise 

duty of Rs.19,26,973!- should not be demanded and recovered from them under 

Section 11A(4) of the Central Excise Act,1944 (hereinafter referred to as "Act") 

along with interest under Section 1 1AA of the Act and also proposing imposition 

of penalty under Section 11AC(1)(a) of the Act read with Rule 25 of the Central 

Excise Rules, 2002 (hereinafter referred to as 'Rules'). The Show Cause Notice 

also proposed imposition of penalty, inter alia, upon Appellant No. 2 under Rule 

26(1) of the Rules 
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Acpea Na: VL,537-508/BVR/2017 

2.2 The above Show Cause Noc:e was: 3dudicated by the lower adjudicating 

authority vide the impugned order. which htd that Appellant No. I had removed 

goods valued at Rs. 1,60,91,757/- clanc;stir4ely without payment of Central 

Excise duty and withou issuance of Cer;ral Excise invoices and confirmed 

Central Excise duty of Rs. 19,26,973,'- under section 11A(10) along with interest 

under Section 11AA of the Act •nd imposed penalty of Rs. 19,26,973/- under 

Section 11AC(1)(c) of the Act upon AppeU.ant No. 1 with option of reduced 

penalty as envisaged under provisions of Section 11AC(1)(e) of the Act and 

penalty of Rs. 2,00,000/- upon Appellant No. 2 under Rule 26(1) of the Rules. 

3. Being aggrieved with the impugned order, Appellants No. 1 a 2 have 

preferred appeals on various grounds, inter aiia, as below 

Appellant No. 1:- 

(i) The adjudicating authority determined duty on the basis of entries found 

in the private records / note books etc. seized under Panchnama dated 

12.09.2012 at the premises of Shri Himanshu Nandlal Jagani and under 

Panchnama dated 06.10.2012 from Shri Yogesh R. Sanghvi; that these seized 

records had not been proved as 'authenticated documents' with reference to 

Central Excise Records maintained by the Appellant No. 1 to sustain the 

allegation of removal of goods clandestinely. 

(ii) The adjudicating authority failed to establish that they had clandestinely 

procured the raw materials and manufactured the excisable goods from such 

illicit procurement of raw material and sold the said excisable goods illicitly; the 

adjudicating authority has wrongly confirmed the duty without any corroborative 

evidences. 

(iii) The so called financial transactions taken place in so called illicit removal 

had not been proved by providing corroborative evidences on record in much as 

money flaw back had not been placed on record to charge the illicit removal of 

Central Excise goods without payment of Central Excise duty; that the so-called 

transactions corroborated by the adjudicating authority on the basis of the 

private note books! records seized from the broker cannot be said as 

corroborative evidences as the said inquiry was not extended to the end of 

buyer/purchaser and no records were placed on record regarding payment of 

freight charges. 

(iv) The relied upon documents had been provided in the form of "CD" and 

not in hard form as required to meet with the principles of natural justice read 

with provisions of Section 33 of the Act; that the private records! note books 
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Appeal No: V2/ 507-508/BVR/2017 

were not made available for defending the, case and they rely on the decision in 

case of M/s. Shivam Steel Corporation reported as 2016 (339) ELI 310; that when 

the relied upon documents supplied in form of "CD" not found in accordance 

with the conditions laid down under Section 36B of the Act read with Section 65B 

of the Indian Evidence Act, such documents cannot be accepted as 'evidence' to 

frame a charge. against such person of party; that no such evidence has been 

placed on record that the relied upon documents had been supplied in CD form 

in accordance with the provisions of Section 36 of the Act and hence the 

impugned order passed beyond Show Cause Notice and on the basis of third party 

evidences is not proper and legal to demand and confirm the Central Excise 

duty. . 

(v) That recovery of some documents is not the criteria to establish the 

charge of cl'destine removal unless it is proved with corroborative evidences 

viz, illicit receipt of raw material and manufacture of excisable goods from such 

illicit receipt and its illicit removal; that the department. failed to establish the 

said transactions with evidences viz, money flow back; that in absence of 

statement/confession of customers/buyers with reference to so called illicit 

removal of excisable goods, such transaction value cannot be ascertained; that 

the Central Excise duty had been worked out on the basis of the sale price 

shown in the said seized private note books / records of the third party and 

therefore, duty demanded on the value shown in the said seized private records 

is not proper/genuine. 

(vi) That decisions of M/s. Aum Aluminum Pvt. Ltd. reported as 2014 (311) ELI 

354 (Tn. Ahd.), M/s. Adani Enterprises Ltd reported as 2015 (324) ELI 461 (Mad.) 

and the Hon'ble CESTAT Ahmedabad Order No. A/11033-11034/2015 dated 

17.07.2015 in case of M/s. Bajrang Castings Pvt. Ltd. were applicable in the 

present case; that the adjudicating authority has wrongly and without authority 

of law confirmed Central Excise duty, which they are not required to pay and 

thus they are not liable to pay any penalty as well. 

(vii) That the adjudicating authority has failed to give genuine grounds to 

impose penalty under Section 11AC(1)(e) of the Act; that the adjudicating 

authority has failed to produce documents, which have been suppressed by them 

with intent to evade payment of duty. On contrary, whatever sales of the 

manufactured goods had been effected by them have been duly accounted in 

their statutory records. 
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Appellant No. 2 :- 

(i) Appellant No. 2 has stated that tht djudicating authority has failed to 

record as to how he knew that the goads removed illicitly were liable for 

confiscation under the Centrai Excise law; the adjudicating authority has not 

confiscated the goods under disDute and therefore, the Appellant is not liable 

for penal action under Rule 26(1) o the Rus and relied Upon the case law of 

CIT V/s MD. Ehtesam - 2004 138 Taxman 220. 

4. Personal Hearing in the matter was ttended by Shri N.K. Maru and Shri 

U.H. Qureshi, both Consultants on behalf of Appellants No. 1 a 2 who reiterated 

the grounds of appeals and submitted written submission wherein grounds taken 

in Appeal Memorandum are reiterated. 

Findings:  

5. I have carefully gone through the facts of the case, the impugned order, 

the appeal memoranda and written as well as oral submissions made by the 

Appellants. The issue to be decided is whether the impugned order, in the facts 

of this case, confirming demand and imposing penalty on Appellants No. 1 a 2 is 

correct, legal and proper or not. 

6. I find that the Officers of Central Excise, Bhavnagar Commissionerate 

conducted coordinated search at various places including that of Shri Himanshu 

Nandlal Jagani and Shri Yogesh Ramniklal Sanghvi, both brokers and various 

incriminating documents were recovered a seized under Panchnama 

proceedings. On being confronted with the recovered records, Shri Himanshu 

Nandlal Jagani and Shri Yogesh Ramniktal Sanghvi, both admitted in their 

respective statements recorded under Section 14 of the Act that the recovered 

records were relating to purchases of MS Round/CTD/TMT Bars etc. on behalf of 

their clients from various re-rolling mills including that of Appellant No.1; that 

the records recovered contained details like date, description of goods, name of 

buyers and sellers, rate and total amount, transportation details etc.; that they 

used short name of re-r011ing1 mills from whom goods were purchased; that 

"MD/Mahadev" means "Mahadev Steel Industries, Sihor". 

6.1 I find that Appellant No. 2 (Authorised Person of Appellant No. 1) in his 

statements dated 30.3.2013 and dated 24.9.2015 recorded under Section 14 of 

the Act, after perusing Panchnarna drawn at the premises of Shri Himanshu 

Nandl.al. Jagani and Shri Yogesh Ramnikial Sanghvi as well as their statements and 

Annexure prepared on the basis of documents recovered from the premises of 

the said brokers also admitted that Appellant No. 1 had sold their finished goods 

through said brokers without payment of Central Excise duty and without 

Page 6 of 14 



Appea' No: V21507-508/BVR/2017 

preparing Central Excise invoices. AppeUant No. 2 was given full opportunity to 

go through Panchnamas, statements and duty calcUlation worksheets before 

recording his Statements. I find that Appellant No. 2 diposed in his Statement 

dated 24.9.2015 as under:. 

"Q.No. 5 : Please peruse Annexure 'HJ' prepared on th' basis of documents 
mentioned at Sr. No. 12 & 14 seized under. Panchnama dated 
12.9.2012 from premises of Shri' Himanshu Jagani and tally the 
same with the original documents. 

Answer: I peruse Annexure 'Hi' prepared on the basis of documents 
mentioned at Sr. No. 12 & 14 seized under Panchnama dated 
12.9.2012 from premises of Shri 1-limanshu Jagani. On tallying the 
same with the original documents, I found them tallied. In token 
of perusing and tallying the same, I put my dated signature on 
Annexure 'HJ'. 

Q.No. 8 : Please peruse Annexure 'YS' prepared on the basis of documents 
mentioned at Sr. No. 5 (two note books) seized under Panchnama 
dated 6. 10.2012 from residential premises of Shri Yogesh Sanghvi 
situated at Sihor and tally the same with the original documents. 

Answer: I peruse Annexure 'YS' prepared on the basis of documents 
mentioned at Sr. No. 5 i.e. two note books (Page No. 1-84/1-102) 
seized under Panchnama dated 6. W.2012 from residential 
premises of Shri Yogesh San ghvi situated at Sihor. On tallying the 
same with the original documents, I fo1hd them tallied. In token 
of perusing and tallying the same, I pu my dated signature on 
Annexure 'YS'. 

Q.No. 9 : Please peruse your sales report for the year 2011-2012 & 2012-13 
and tally the same with Annexure 'Hi' and Annexure 'YS' 
prepared on the basis of documents as tnntioned above. 

Answer: 1 tallied Annexure 'Hi' and Annexure 'YS' with my sales register 
for the F.Y. 2011-2012 & 2012-13. 

Q.No. 10: Whether any entry mentioned in Annexure 'HJ' and Annexure 'YS' 
tally with your sales register for the F.Y. 2011-2012 & 2012-13. 

Answer: No. 

Q.No. 15: Please peruse Annexure 'E' prepareq on the basis of Annexure 'Hi' 
and Annexure 'YS' after removing the entries in respect of which 
Central Excise invoices has been issued. 

Answer: I peruse Annexure 'E' and in token of its correctness, I put my 
dated signature on the same." 

6.2 further find that the evidences collected at the premises of Shri 

Himanshu Nandlat Jagani and Shri Yogesh Ramnikl.al Sanghvi were also 

corroborated by the statements of transporters, who accepted, to have 

transported the goods from the premises of Appellant No. 1 and delivered to the 

respective buyers. 

6.3 I also find that documentary evidences and Statements of the Authorised 

Person of Appellant No. 1, brokers, transporters, etc. have been discussed in 

elaborate manner in the impugned order and note that these substantial 

evidences duly corroborated have not been retracted by the Appellants at any 

stage and therefore, as per settled legal position, sanctity/validity of the 

Statements cannot be undermined at this appellate stage. 
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6.4 After analyzing the evidencs avaite in the form. of (I) incriminating 1 

documents recovere from the pmises of Shri Himanshu Nandlal Jagani and 

Shri Yogesh Ramniklal Sanghvi, br;3kers of MS Round/CTD/Square/TMT Bars (ii) 

their Statements recorded under Section 14 of the Act depicting modus operandi 

adopted for removal of goo&. c ndestinely from the factory premises of 

Appellant No.1 (iii) Statements tf AppeUa,nt No. .2 who admitted to have 

removed their finished goods through Shri Himanshu Nandlal Jagani and Shri 

Yogesh Ramniklal Sanghvi (iv) Statements of Transporters who transported the 

finished goods from thepremises of Appellant No. 1, I am of the considered view-

that Appellant No.1 was indulged in clandestine removal of their finished goods. 

6.5 Appellant No. 1 has argued that demand of duty confirmed on the basis 

of diaries recovered frOm the premises of third party like brokers Shri Himanshu 

Nandlat Jagani and Shri Yogesh Ramniklal. Sanghvi, is not sustainable. In this 

regard, I find that the diaries maintained by Shri Himanshu Nandlal Jagani and 

Shri Yogesh Ramnikial Sanghvi have recorded licit as well as illicit transactions 

of Appellant No. I and only those entries for which corresponding sale Invoices 

were not issued by Appellant No. 1 have been taken into account for the purpose 

of demanding duty. The said brokers, Shri Himanshu Nandlal Jagani and Shri 

Yogesh Ramniklat Sanghvi, in their Statements have admitted to have purchased 

goods reflected in the said Diaries from Appellant No. I on behalf of their 

clients/buyers. I alsdf1nd that Appellant No. 2, in his Statements has admitted 

the correctness of An.'exures prepared on the basis of said Diaries! private 

records and the transactions refLected in the said private records were further 

corroborated by the statements of the transporters, who have accepted to have 

transported the goods from the premises of Appellant No. 1 and delivered to the 

respective buyers. I further find that all links involved in te case, namely, 

Appellant No. 2 (Authorised Person of Appellant No. 1), Shri Himanshu Nandlal 

Jagani and Shri Yogesh Ramniktal Sanghvi, brokers as well as transporters have 

corroborated the evidences gathered during investigation and therefore, demand 

cannot be said to be based only on third party documents but duly corroborated 

by host of evidences recovered during investigation. In the instant case, the 

evidences of clandestine removal have been gathered by the investigating 

officers from many places and therefore, it cannot be called based on third 

party documents but corroborative and supporting evidences, rely upon the 

Order of the Hon'ble CESTAT in the case of Om Prakash Agarwal reported as 

2017 (346) ELT 125 (Tn-Del), wherein it has been held that 

"5. I note that in both the proceedings almost identical set of facts were 

involved. The allegation was that based on evidences collected from the 
suppliers' side, unaccounted receipt and further manufacture of dutiable items 
by the appellant was sought to be sustained. Admittedly, the case is not only 
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based on the material evidence collected from the supplier's end and also as 
corroborated by the responsible persons of the supplier's end. The receipt and 
use of the such unaccounted raw materials for further manufacture has 
apparently been admitted by the appellants and due duty short paid has also 
been discharged during the course of investigation 'itself. The appellants great 
emphasis on non-availability of the further corroboration by way of details of 
transport, money receipt, etc; In the present case, the evidences collected from 

the supplier's site is categorical and cannot be disputed. The private records of 

the suppliers have been corroborated and admitted for the correctness of their 
contents by the persons who were in-charge of the supplier's units. When such 
evidence was brought before the partner of the appellant's unit, he 
categorically admitted unaccounted clearance of dutiable items. However, he 
did not name the buyers to whom such products were sold. In such situation, it  
is strange that the appellant has taken a plea that the department has not 
established the details of buyers and transport of the finished goods to such  
buyers. It is seen that the records -maintained by the suppliers, which were  
affirmed by the persons in-charge cannot be brushed aside.!t is not the case of 
the appellant that the suppliers maintained such records only to falsely 
implicate the appellant. In fact, the supply of unaccounted raw materials has 
been corroborated by the partner of the appellant's firm. In such situation, it is 
not tenable for the appellant to, now in the appeal stage, raise the point by 
requirement of cross-examination, etc. Admittedly, none of the private records 
or the statements given have been retracted or later contested for their 
authenticity. In the appeal before  the Tribunal, the appellant is making a  
belated assertion that the statement by the partner of the appellant-firm is not 
voluntary. Vaçious case laws relied upon by the appellants are not of any 
support in th' present case. In the cases involving unaccounted manufacture, 
the evidence of each case are to be appreciated for conclusion. As noted 

already, the third party's records at the supplier's side as affirmed by the 
person in-charge and further corroborated by the appellant cannot be 
discounted.only on the ground of further evidences like transportation and 
receipt of money has not been proved. In a clandestine manufacture and 

clearance, each stage of operation cannot be established with precision. On 

careful consideration of the grounds of appeal and the findings in the impugned 
order, I find no reason to interfere with the findings recorded by the lower 
authority. Accordingly, the appeals are dismissed." 

[Emphasis supplied] 

6.6 Appellant No. 1 has contended that the Department has not discharge 

burden of proof for alleged illicit transactions and that evidences regarding 

buyer of goods, flow back of funds from the buyers were non-existent. In this 

regard, have already discussed in Paras supra that the Department has adduced 

sufficient evidences in the form of incriminating documents recovered from the 

premises of Shri Himanshu Nandlal Jagani and Shri Yogesh Ramniklal Sanghvi 

which admittedly contained details of ds purchased by them on behalf of 

their clients from Appellant No. 1 withotcbver of Central Excise Invoices and 

without payment of.  Central Excise duty. :1 find that Appellant No. 2 in his 

Statements affirmed the correctness of Añhexures prepared on the basis of said 

Diaries! private records recovered from ,:the premises of brokers and these 

evidences were further corroborated in the form of statements of transporters 

who deposed that they had transported the goods from the premises of 

Appellant No.1 and delivered to respective buyers. I also find that none of the 

confessional -Statements have been retracted so far. Considering substantial 
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evidences in the form of documentary and o evidences on record, I am of the 

considered opinion that the Department has discharged its burden of proof for 

clandestine removal of goods by Appellant No.1. Regarding money flow back, I 

find that Lower adjudicating authority h discussed at Para 3.1.3.2 about 

incriminating documents recovered from the premises of Appellant No.3 

establishing, inter. alla, cash payment rnadc by customers to re-rolling mills, 

including AppelLant No.1 through brokers. in cases of clandestine removal, 

Department is not required to prove the case with mathematical precision. My 

views are supported by the order passed by the Hon'ble Tribunal in the case of 

A.N. Guha & CO. reported in 1996 (86) E.L.T. 333(Tri.), wherein it has been held 

that, 

"In all such cases of clandestine removal, it is nOt possible for the Department 

to prove the same with mathematical precision. The Department is deemed to 

have discharged their burden if they place so much of evidence which, prima 

facie, shows that there was a clandestine removal if such evidence is produced 
by the Department. Then the onus shifts on to the Appellants to prove that 

there was no clandestine removal". 

6.6.1 The Hon'ble CESTAT in the case of Ramachandra Rexin Pvt Ltd reported 

as 2013 (295) E,L.T. 116 (Tn. - Bang.) has held as under:- 

"7.2 In a case of clandestine activity involving suppression of production and 

clandestine removal, it is not expected that such evasion has to be established 
by the Department in a mathematical precision. After all, a person indulging in 
clandestine activity takes sufficient precaution to hide/destroy the evidence. 
The evidence available shall be those left in spite of the best care taken by the 
persons involved in such clandestine activity. In such a situation, the entire facts 
and circumstances of the case have to be looked into and a decision has to be 
arrived at on the yardstick of 'preponderance of probability' and not on the 
yardstick of 'beyond reasonable doubt'." 

6.6.2 The Hon'ble Supreme Court as reported in 2014(302) ELT A61(SC) has 

upheld the above order of the CESTAT. 

6.7 I also rely on the order passed by the Hon'ble CESTAT, Ahmedabad in the 

case of Apurva Aluminium Corporation reported at 1996 (261) E.L.T. 515(Tni. 

Ahmd.), wherein at Para 5.1 of the order, the Tribunal held that, 

"Once again the onus of proving that they have accounted for all the goods 
produced, shifts to the appellants and they have failed to discharge this burden. 
They want the department to show cha(lanwise details of goods transported or 
not transported. There are several decisions of Hon 'ble Supreme Court and High 
Courts wherein it has been held that in such clandestine activities, only the 
person who indulges in such activities knows all the details and it would not be 
possible for any investigating officer to unearth all the evidences required and 
prove with mathematical precision, the evasion or the other illegal activities". 

6.8 I find that the Statements of Appellant No. 2 (Authorised Person of 

Appellant No. 1) affirming the correctness of Annexures prepared on the basis of 

records recovered from the premises of Shri Himanshu Nandlal Jagani and Shri 

Yogesh Ramniklal Sanghvi showing details of goods purchased from Appellant 

No.1, are inculpatory and not retracted has to be held as admissible as held in 
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the case of M/s. Hi-Tech Abrasives Ltd. reported as 2017 (346) ELT 606 (Tn.-

Del.) as under: 

"14. On careful consideration of the facts and circumstances as outlined above, 
/ find that the statement of Director is the basis for the demand. The statement 

is inculpatory and is specific. The Director clearly admitted that the 
documents/private records recovered by the officers. contained details of 

procurement of. raw materials as well as clearance of finished goods with and 
without payment of duty. This fact is further strengthened by the observation 
that many entries in the private documents are covered by the invoices issued 
by the assessee on which duty stands paid. The Director has clearly admitted the 
truth of the charts as well as clandestine clearance of qoods covered by the 
entries in the private notebooks which are not covered by the invoices. Such  
statement is admissible as evidence as has been held by the Apex Court in the 
case of Systems & Components Pvt. Ltd. (supra). The activities of clandestine 
nature is required to be proved by sufficient positive evidence. However, the 
facts presented in each individual case are required to be scrutinized and 

examined independently. The department in this case has relied upon the 
confessional statement of the Director which is also supported by the mentioned 
entries in the private records. There is no averment that the statement has 
been taken under duress. The assessee also does not appear to have asked for 
cross-examination durinq the process of adjudication. 

15./n view of the foregoing, I find that the Commissioner (Appeals) has erred in 
taking the view that there is not enough evidence of clandestine removal of 
goods. Even though the statement of Shri Sanjay Kejriwal, who is said to be the 
author of the private records recovered has not been recorded, it stands 
admitted by Shri Tekriwal, Director about the truth of the contents of the 

private notebooks. Consequently, I find no reason to disallow this piece of 
evidence. 

16. The evidence of clandestine clearance has been brought on record only as a 
result of investigation undertaken by the department. The evidences unearthed 
by the department are not statutory documents and would have gone 
undetected but for the investigation. Therefore, this is a clear case of 
suppression of facts from the department and certainly the extended period of 
limitation is invocable in this case and hence the demand cannot be held to be 
time-barred." 

[Emphasis supplied] 

6.9 I also rely on the Order passed by the Hon'ble CESTAT in the case of M/s. 

Karoni Engg. Works reported as 2004 (166) E.L.T. 373 (Tn. Del.) wherein it has 

been held that the Statement is a substantial piece of evidence, which can be 

used against the maker. The Hon'ble CESTAT in the case of M/s. N R Sponge P 

Ltd reported as 2015 (328) ELT 453 (Tn-Del) has also held that when 

preponderance of probability was against the Appellant, pleadings of no 

statements recorded from buyers, no excess electricity consumption found, no 

raw material purchase found unaccounted for and no input-output ratio 

prescribed by law etc. are of no use. The Hon'ble High Court in the case of 

International Cylinders Pvt Ltd- reported at 2010(255) ELT68(H.P.) held that 

once the department proves that something illegal had •been done by the 

manufacturer which prima facie shows that illegal activities were being carried, 

the burden would shift to the manufacturer. It is a basic common sense that no 

person will maintain authentic records of the illegal activities or manufacture 

being done by. it. Therefore, the Appellant's reliance on various case laws are 
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not applicable in tight of the .itive :'rL'Jences available in this case as 

discussed above and in the irn ed order,. 

7. AppelLant No. 1 has conterded t t the relied upon documents were 

provided only in the form of CD and har copies have not been provided as 

required under the principles f natur justice. I find that the lower 

adjudicating authority videPara 12A4 of the impugned order has properly deatt 

with the argument of Appellant No, 1 and agree with the same. 

7.1 I have also examined Order No. A/11033-11034/2015 dated 17.07.2015 of 

the Hon'ble CESTAT in the case Mi's. Bajrang Castings Pvt. Ltd retied upon by the 

Appellant No. 1, whereir it has been held that 

"5. In view of above proposition of (aw, a diary recovered from the broker and 

few statements alone cannot be made the basis for denvinq CEN VAT credit to  

the Appellant in the absence of cross-examination of the third part V witness  

given. Further, there is no evidence of alternative purchase of raw material by 

the Appellant for manufacture of goods cleared on payment of duty during the 

relevant period......  

[Emphasis supplied] 

7.2 On going through the grounds of appeals, as also the written submissions 

made before the Lower adjudicating authority, as discussed at Para 20 to 25 of 

the impugned order, I find that no request for cross-examination of any witness 

has been made by Appellant No. 1 and therefore, the order of the Hon'ble 

CESTAT in the case of M/s. Bajrang Castings Pvt. Ltd and others supra is not 

applicable to the instant case. 

7.3 In view of above, the various contentions raised by the Appellants are of 

no help to them since the Department has adduced sufficient oral and 

documentary corroborative evidences to demonstrate that Appellant No.1 was 

engaged in clandestine removal of the finished goods without preparing Central 

Excise invoices and without payment of Central Excise duty. I, therefore, hold 

that confirmation of demand of Central Excise duty of Rs. 19,26,973/- by the 

tower adjudicating authority is correct, legal and proper. 

8. Since demand is confirmed, it is natural consequence that the confirmed 

demand is required to be paid along with interest at applicable rate under 

Section IIAA of the Act. I, therefore, uphold order to pay interest on confirmed 

demand. 

8.1 This is a case of clandestine removal of the finished goods as held in paras 

supra and therefore, the impugned order has correctly imposed equal and 

mandatory penalty of Rs. 19,26,973/- on Appellant No. 1 under Section 

1 1AC(1 )(c) of the Act. The impugned order has correctly given option of reduced 
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t ,  

penalty of 25% to Appellant No.1 as prescribed under Sectiàn 11AC(1)(e) of the 

Act, hence, I concur with his decision on penalty on Appellant No.1. 

8.2 Regarding penalty imposed upon Appellants No. 2 (Authorised Person of 

Appellant No. 1), I find that he waslooking after day-to day affairs of Appellant 

No.1 and was the key person of Appellant No. 1 looking after purchase, 

production and sales of the excisable goods and he was directly involved in 

clandestine removal of the goods manufactured by Appellant No. I without 

payment of Central Excise duty and without cover of Central Excise Invoices. He 

has been found concerned in clandestine manufacture, storage, removal and 

selling of such goods and hence, he was knowing and had reason to believe that 

the said goods were liable to confiscation' under'the Act and the Rules. I, 

therefore, find that imposition of penalty of Rs. 2,00,000/- upon Appellant No. 2 

under RuLe 26(1) of the Rules is correct and legal. 

9. In view of above, I uphold the impugned order and reject both appeals. 

9.1 c T31L.lc T1cHi 'lct-c1 ci iicii I 

9.1 The appeals filed by the Appellants are disposed off as above. 

By R.P.A.D.  

('aii. 

Tr iiii (31Lt1c'i) 

To, 

1. M/s Mahadev Steel Industries, 

Survey No. 149, 

Ghanghalli Road, Sihor, 

Dist Bhavnagar.. 

2. Shri Ranjit Kumar, 

Partner of M/s Mahadev Steel Industries, 

Survey No. 149, 

Ghanghalli Road, Sihor, 

Dist Bhavnagar. 
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Copy to:- 
1) The Chief Commissioner, ST 1± Centra' Excise, Ahmedabad Zone 

Ahmedabad for his kind information please. 

2) The Commissioner, ST i CentraL Excise, Bhavnagar Commissionerate, 

Bhavnagar for necessary action. 

3) The Assistant Commissioner. .GST CentraL Excise, Bhavnagar-1 Division for 

necessary action in the matter, 

,
j.)_--Guard File. 
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