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M/s G.P. Mangalani Foods Pvt. Ltd., Plot No. 1, Block No. 104, Opp. Tagadi Road, Ghoga
Budhel Road,Tagdi, Bhavnagar-364002.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate avthority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the Finance
Act, 1994 an appeal lies to:-

® Faffaror georirA & Aeafy adt arae S ofF, T 3erAd o T AT ity e f fem e, i ets a2,
AT Fe qvm, A% FeA), wT Y arlh iR )y , _
The special heach of Custons, Excise & Service Tax Appelate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedahad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Alaﬁ)rzllate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise
&Ap&)eal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/-
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the place where the bench of any nominated prublic sector bank of the place where the bench of the Tribunal is situated.
Appiication made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub_section (1) of Section 36 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under fule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy
of the order a#)peal_ed against (one of which shall be certi 1edp()l|)y') and should be accompanied by a fees of Rs. 1000/- where
the amount of service tiax & interest demanded & penalty levied of Rs. 5 Lakhs or less, RSA%OOO/- where the amount of service
tax & interest demanded & penalty levied is more than five lalkhs but not exceeding Rs. Fifty Laklis, Rs.70,000/- where the
amount of service tax & interest démanded & penalty levied is more than fifty Lakhs Fupees, in the form of crossed bank draft
in favour of the Assistant Registrar of the bench of nominated Public Sector Banlk of the place where the bench of Tribunal is
situated. / Application made Tor grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) ot the seciton 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed under
Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shali be accompanied by a copy of order of Commissioner Central Excise
or Commissioner, Central Excise (Appeals) (one of which shall be a cerfied copy) and copy of the order passed by the
Commissioner authorizing the Assistant Comumissioner or Deputy Commissioner of Central Excise/ Service Tax to file the
appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT. under Section 35F of the Central Excise Act, 1944 which is also made applicable to
Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute,
provided the amount of pre-deposit payable would be subject to 2 ceiling ol Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i amount determined under Section 11 D;
i) amount of erroneous Cenvat Credit taken;
i) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before any
appellate authority prior to the conimencement of the Finance (No.2) Act, 2014.
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A revision application lies to the Under Secrelur‘g, to the Government of India, Revision A B)Iication Unit, Ministry of Finance,
Degartment of Revenue, 2th Floor, jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA
1944 in respect of the {ollowing case, poverned by first proviso to sub-section (1) of Section-35B'ibid:
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In casé of any 10s3 of goods, where the luss occurs in transit from a factory 10 a warehouse or to another factory or from one
warelﬁouse t6 another during the course of processing ol the goods 1n a warehouse or in storage whether in a?z,\ctory orina
warehouse
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In case of rebate of duty of excise on goods exported to any country or territory gutside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.
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1n case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed ta be utilized towards payment ol excise duty on final products under the provisions of this Act or the

Rules made there under such order is passed by the Commissioner (Appeals) on er after, the date appointed under Sec. 109 of
the Finance (No.2) Act, 1998,
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The abéye application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals%}Rules,
2001 within 3 months from the date on which the order sought tw be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. it should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major. Head of Account.
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The revision aplplication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less and Rs.

1000/- where the amount involved is more than Rupees One Lac. .
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the order covers various numbers of order- in Original, fee for each 0.L0. should be paid in the aforesaid manner, not
withstanding the fact that the one appeal 10 the Aplae“ant Tribunal or the one application to the Central Govt. As the case may
be, is filled 10 avoid scriptoria work if excising Rs. 1 akh fee of Rs. 100/- 1or each.
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One cogy of application oy 0.1.0. as the case may l’_wi and the order of the adjudicating authority shall bear a court fee stamp of
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Rs. 6.50 as prescribed under Schedute-1 1 termy ol the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the ‘Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982,
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For the elaborate, detailed and latest provisions velating to filing of appeal to the higher appeliate authovity, the appellant ma
refer to the Departmental website www.chec.gov.in & & pp 8 oI Y. PP y



Appeal No: V2/514/BVR/2017

:: ORDER-IN-APPEAL ::

M/s G.P. Manglani Foods (P) Ltd, Plot No. 1, Block No. 104, Budhel-
Ghogha Road, Ghogha, Bhavnagar (hereinafter referred to as “Appellant”)
has filed Appeal No. V2/514/BVR/2017 against Order-in-Original No.
41/Excise/Demand/2017-18 dated 27.11.2017 (hereinafter referred to as
‘impugned order’) passed by the Asst. Commissioner, Central Excise &
GST, Bhavnagar-1 Division, Bhavnagar (hereinafter referred to as ‘lower

adjudicating authority’).

2. The brief facts of the case are that the Appellant having
Registration No. AAACG787LXM001 was engaged in the manufacture of
Sugar Boiled Confectionary falling under Chapter sub-Heading No.
17049020 of the Central Excise Tariff Act, 1985 and was availing Cenvat
credit under the Cenvat Credit Rules, 2004 (hereinafter re}f‘erred to as
“CCR, 20047), on behalf of M/s Parle Biscuits (P) Ltd (hereinafter referred
to as “M/s Parle”) on job work basis and clearing the same on 'paym"en_t of
Central Excise duty.

2.1  During the course of Audit, it was observed that the Appellant had
availed Cenvat credit of Rs. 10,04,381/- during the period from
25.10.2012 to 28.01.2015 on the basis of invoices issued 'by M/s Parle who -
had transferred said Cenvat credit to the Appellant as Input Service
Distributor on the ground that M/s Parle were not office of the Appellant
and hence, not covered within the definition of ‘Input Service Distributer’
under Rule 2(m) of CCR, 2004 and Cenvat credit availed by the Appellant

on the basis of invoices issued by M/s Parle was improper and

inadmissible. W

2.2 Show Cause Notice No. V.ST/15-45/Audit-111/ADC-31/15-16 dated
2.2.2016 was issued to the Appellant calling them to show cause as to why
Cenvat credit of Rs. 10,04,381/- wrongly availed and utilized should not
be recovered from them under Rule 14 of CCR,2004 read with Section
11A(4) of the Central Excise Act, 1944 (hereinafter referred to as “Act”)
along with interest under Rule 14 and proposing imposition of penalty
under Rule 15(2) of CCR,2004 read with Section 11AC_of the Act.

2.2 The above Show Cause Notice was adjudicated vide the impugned
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Appeal No: V2/514/BVR/2017

order which held that the Appellant was not a unit of M/s Parle but was
doing jobwork for therﬁ and therefore availment of Cenvat credit by the
Appellant on the basis of inv'o'ice's issued by M/s Parle as input service
distributor is improper and inadmissible in terms of Rule 7 of the CCR,
2004. The impugned order disallowed Cenvat credit of Rs. 10,04,381/-
wrongly availed and utilized by the Appellant and ordered for its recovery
along with interest under Rule 14 of CCR,2004. The impugned order
imposed penalty of Rs. 10,04,381/- under Rule 15(2) of CCR,2004 read
with Section 11AC of the Act upon the Appellant.

3. Being aggrieved with the impugned order, the Appellant has
preferred appeal on various grounds, inter alia, as below :-

(i)  That they manufacture ‘Parle’ brand biscuits as a contract
manufacturing unit under clause (ii) of Notification No. 36/2001-CE(NT)
dated 26.6.2001 and hence they are ‘manufacturing unit’ of service
distributor i.e. M/s Parle as specified under Rule 7 of CCR, 2004. The
credit of tax paid in respect of goods manufactured by such
‘manufacturing units on behalf of M/s Parle where the input services are
used in manufacture of final products, the credit would not be deniable.
In light of provisions of Notification No. 36/2001-CE(NT), the credit taken
on ISD invoices is merely accounted by Appellants in terms of obligation
casted upon them as ‘manufacturing unit on behalf of’ principal as
envisaged under clause (ii) of notification supra. Thus, credit accounting
and its utilization on Parle branded final products in terms of clause(ii) is

permissible and allowed as per Rule 7 of CCR,2004.

(i)  That biscuits manufactured on behalf of the principal manufacturer
M/s Parle are cleared from the factory under invoice which is Appellant’s
name A/c of M/s Parle and entire manufacturing activities are supervised
and controlled by the officers of M/s Parle. Further, the duty is paid on
Retail Sale Price declared by the Principal on the package of biscuit.
These facts establish that manufacturing is on behalf of principal in terms
of clause (ii) of Notification supra. Thus, denial of credit on thé grounds
that the Appellant is not manufacturing unit of M/s Parle is not

sustainable.

(iii) That the SCN was issued on 2.2.2016 for the period 25.10.2012 to

- 28.1 ;2015 is barred by limitation; that availment of Cenvat credit on ISD
o Page 4 of 10
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Appeal No: V2/514/BVR/2017

invoices was declared in ER-1 return hence availment of credit was within
the knowledge of the Department and therefore findings of suppression /
mis-statement are incorrect and baseless; that they have paid Rs.
27,380/- along with interest pertaining to Cenvat credit availed during

normal period of limitation.

(iv) That they were under bonafide belief that they were manufacturing
unit of M/s Parle and hence, eligible to avail Cenvat credit on the basis of
invoices issued by input service distributor. There was no intent to evade
payment of duty and hence, penalty should not be imposed upon them and
relied upon the judgement of the Hon’ble Supreme Court passed in the
case of Hindustan Steel Ltd-1978 (2) ELT 159 (SC).

4, Notices were served to the Appellant for Personal Hearing scheduled
on 31.10.2018, 8.11.2018, 27.11.2018 and 14.12.2018. However, the
Appellant did not appear on any of the four dates nor requested for

adjournment. I, therefore, proceed to decide the appeal on the basis of

the records available including memorandum of Appeal. @'\/\,\,\A\/
Findings:
5. | have carefully gone through the facts of the case and the

submissions of the appellant in the memorandum of appeal. The issue to
be decided is whether the Appellant as job worker has rightly availed
Cenvat credit distributed by M/s Parle Biscuits (P) Ltd as Input Service
Distributor or not.

6. | find that the lower adjudicating authority has disallowed Cenvat
credit availed by the Appellant on the ground that the Appellant was not a
unit of M/s Parler but was doing jobwork for them and therefore,
availment of Cenvat credit by the Appellant on the basis of invoices issued
by M/s Parle as input service distributor is improper and inadmissible in
terms of Rule 7 of CCR, 2004. On the other hand the Appellant has
contended that they manufacture ‘Parle’ brand biscuits as a contract
manufacturing unit under clause (ii) of Notification No. 36/2001-CE(NT)
dated 26.6.2001 and hence they are ‘manufacturing unif’ of service
distributor i.e. M/s Parle as specified under Rule 7 of CCR, 2004; that the .

| "5?""-5~_»S,¢CN is barred by limitation of time since availment of credit was within

“the knowledge of the Department. .
‘ Page 5 of 10



Appeal No: V2/514/BVR/2017

6.1 | would like to examine the definition of ‘Input Service Distributor’
under Rule 2(m) of CCR,2004, as it existed during périod under reference,
which reads as under: |
“ ‘input service distributor’ means an office of the manufacturer or producer
of final products or provider of output service, which receives invoices issued
under rule 4A of the Service Tax Rules, 1994 towards purchases of input
services and issues invoice, bill or, as the case may be, challan for the
purposes of distributing the credit of service tax paid on the said services to

such manufacturer or producer or provider, as the case may be;”

6.2 | find that the provisions relating to distribution of credit by input
service distributor are governed by Rule 7 of CCR, 2004 which are
reproduced as under as it existed during the period under reference:

RULE 7. Manner of distribution of credit by input service distributor. —
The input service distributor may distribute the CENVAT credit in respect of the
service tax paid on the input service to its manufacturing units or units providing
output service, subject to the following conditions, namely :—

(a) the credit distributed against a document referred to in rule 9 does not exceed
the amount of service tax paid thereon;

(b) credit of service tax attributable to service used by one or more units
exclusively engaged in manufacture of exempted goods or providing of
exempted services shall not be distributed;

(c) credit of service tax attributable to service used wholly by a unit shall be
distributed only to that unit; and :

(d) credit of service tax attributable to service used by more than one unit shall
be distributed pro rata on the basis of turnover of such units during the
relevant period to the total turnover of all its units, which are operational the
current year, during the said relevant period; N

6.3 The above provisions clearly state fhat the input service distributor
may distribute the Cenvat credit in respect of service tax paid on the
input service to its manufacturing units or units providing output service.
In the present case, M/s Parle has distributed Cenvat credit to the
Appellant as input service distributor under Rule 7 of CCR, 2004. However,
the Appellant is not manufacturing unit of M/s Parle since both, M/s Parle
and the Appellant, are separate legél entities. Hence, M/s Parle cannot
be considered as an office of the Appellant and consequently Cenvat
credit distributed by M/s Parle to the Appellant under Rule 7 of CCR, 2004
is improper. Accordingly, | am of the view that the Appellant is not
eligible to avail Cenvat credit on the strength of invoices issued by M/s

Parle as input service distributor.

Page 6 of 10
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Appeal No: V2/514/BVR/2017

6.4 | rely on the order passed by the Hon’ble CESTAT, Mumbai in the
case of Sunbell Alloys Co. of India Ltd. reported as 2014 (34) S.T.R. 597

(Tri. - Mumbai), wherein it has been held that,

“57 ... As per Rule 2(m) of the CCR, 2004 ‘input service distributor’ means an
office of the manufacturer or producer of output service. In this case, the distributor is
M/s. Merck Specialties Ltd. whereas the manufacturers are the appellants. Since these
are separate legal entities, office of M/s. Merck cannot be considered as an office of the
manufacturer and hence Merck cannot be considered as an ‘input service distributor’ as
defined under Rule 2(m) of the CCR, 2004. Further, as per Rule 7, the input service
distributor has to distribute the credit to ‘its manufacturing units’. The manufacturing
units of the appellants are not that of M/s. Merck Specialties Ltd. and these units
belong to the appellants and therefore, M/s. Merck cannot distribute Cenvat credit to
the appellants under Rule 7 of CCR, 2004 as aforesaid. The expression ‘its
manufacturing unit’ specified under Rule 7 has to be interpreted in terms of the ratio of
the decision of the Tribunal in the case of Panacea Biotec Ltd. (cited supra). In that
case, for availing the benefit of Notification 23/98-Cus., a condition was prescribed that
the importer should utilise the imported bulk drugs in the manufacture of life saving
drugs in his factory. A question arose whether ‘his factory’ would include factory of
Jjob-worker and it was held that job-workers’ factory will not come within the purview
of ‘his factory’ mentioned in the said notification. In the present case, the expression
used is “its manufacturing unit”. The said expression would mean that the
manufacturing unit of the input service distributor and not that of the job-worker and,
therefore, the contention of the appellants that they are eligible for the input service
credit distributed by M/s. Merck Specialties Ltd. is not in accordance with the

provisions of input service distribution scheme envisaged under CCR, 2004. W

5.8  As regards the contention of the appellants that, if input service credit is denied, it
would result in cascading effect of taxes and would militate against the broad principles
enunciated by the Finance Minister in his budget speech, it is a settled position of law
that law has to be interpreted as it is expressly worded. The Finance Minister’s speech
and the intentions are not relevant for interpreting the law so long as the wordings of
the law are very clear. In the present case, the input service distributor scheme under
CCR, 2004 envisages distribution of input service tax credit by an office of the
manufacturer to its own manufacturing units. There is no ambiguity in the wordings of
these provisions in the CCR, 2004. If that be so, we need not go into the purpose and
object of the scheme or the Finance Minister’s speech to ascertain the scope of the
provisions. It would also be pertinent to note that input service distribution is a special
scheme or a special facility made available subject to certain conditions. Normally, a
manufacturer or producer receives the service in his own factory; input service
distribution scheme provides for receipt of input services at the head office of the
manufacturer so that credit can be distributed. And this is subject to the condition that
the credit is distributed by the manufacturing unit’s head office/office and the
distribution has to be made among the various manufacturing units belonging to the
same entity. The scheme does not envisage distribution of credit to manufacturing units
belonging to others. In the present case, we have already seen that the distribution has
been done by M/s. Merck Specialties Ltd. who cannot be considered as input service
distributor at all as the appellants are job-workers, and the appellant’s manufacturing
units do not belong to M/s. Merck Specialties Ltd. Further, office of M/s. Merck
Specialties cannot be considered as an office of the appellant. Therefore, the
distribution of credit by M/s. Merck Specialties Ltd. to the appellants are contrary to
the provisions of law and accordingly, they are not eligible for the input service credit
distributed by Merck Specialties Ltd. and we hold accordingly.”

7. | find that the Appellant has vehemently argued that they
manufactured ‘Parle’ brand biscuits as a contract manufacturing unit
under clause (ii) of Notification No. 36/2001-CE(NT) dated 26.6.2001 and

. hence they are ‘manufacturing unit’ of service distributor i.e. M/s Parle as

,‘speciﬁed under Rule 7 of CCR, 2004. It is pertinent to examine clause(ii) -
Page 7 of 10




Appeal No: V2/514/BVR/2017

of Notification supra which is reproduced as under:

(1i) every manufacturer who gets his goods manufactured on his
account from any other person subject to the conditions that the said
‘manufacturer authorises the person, who actually manufactures or .
fabricates the said goods to comply with all procedural formalities under
the Central Excise Act, 1944 (1 of 1944) and the rules made thereunder,
in respect of the goods manufactured on behalf of the said manufacturer
and, in order to enable the determination of value of the said goods under
section 4 or section 4A of the said Act. to furnish information including
the price at which the said manufacturer is selling the said goods and the
person so authorised agrees to discharge all liabilities under the Act and
the rules made thereunder :

-

7.1 The above provisions mandates that the manufacturer who gets his
goods manufactured on jobwork basis to furnish information, including the
price at which the finished goods are sold, to the jobworker to enable him
to determine value of the goods under Section 4 / 4A of the Act for the
purpose of discharge of duty by the jobwoker. Thus, the said provisions i}
are no way related to distribution of credit by input service distributor. O
The Appellant cannot take shelter of Clause(ii) of Notification No.
36/2001-CE(NT) when provisions of Rule 7 of CCR, 2004 are very clear and
unambiguous as discussed in para supra. |, therefore, hold that this

argument is devoig of merits. w

8. The Appell.'a_:urt has contended that Show Cause Notice is barred by
limitation; that a\/éilment of Cenvat credit on ISD invoices was declared in
ER-1 return under column ‘credit taken on input services’ and hence,
availment of credit was within the knowledge of the Department and
therefore, allegation of suppression of facts is incorrect. | find that the
Appellant had never intimated to the Departhwent that they were availing
Cenvat credit on the basis of invoices issued by M/s Parle in terms of Rule
7 of CCR, 2004. Merely mentioning consolidated figures of credit taken on
input services in ER-1 returns would not enable the Department to acquire
knowledge about availment of said improper Cenvat credit by the
Appellant. | further find that as per Rule 9(5) of CCR, 2004, burden of
proof regarding admissibility of the Cenvat credit is upon the
manufacturer of the goods taking such credit. Hence, it was obligatory on
the part of the Appellant to confirm admissibility of credit before taking
the credit. In view of this deliberate suppression of facts on the part of
the appellant, the invocation of extended period of limitation is totally

- RN

;fofimtiﬁed and confirmation of demand is sustainable.
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9. In view of above factual position, | hold that the Appellant is not
eligible to avail Cenvat credit on the basis of invoices issued by M/s Parle
as input service distributor. |, therefore, uphold the confirmation of
demand of Rs. 10,04,381/-. Since, demand is confirmed, it is natural

consequence that confirmed demand is to be paid along with interest.

10. | find that suppression of facts has been held to be correct in this
case and hence, penalty under Rule 15(2) of CCR,2004 read with Section
11AC of the Act is mandatory. The Hon’ble Apex Court in the case of
Dharamendra Textile Processors reported as 2008 (231) E.L.T. 3 (5.C.) has
hel&"that once there is suppression of facts, imposition of penalty is
mandatory. The ratio of the said decision applies to the facts of the
present case. |, therefore, uphold the equal penalty imposed on the
Appellant under Section 11AC of the Act read with Rule 15(2) of CCR,
2004.

11. In view of above, | uphold the impugned order and reject the

appeal.
A %}\,\'\7\/‘)‘”\5\*
o A
farqm ams 3 )
AL (iwg) DI ST ()
By R.P.A.D.
To,

M/s G.P. Manglani Foods (P) Ltd,
Plot No. 1, Block No. 104,
Budhel-Ghogha Road,Ghogha,
Bhavnagar.
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to:-

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone
Ahmedabad for his kind information please.

The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar for necessary action.

The Asst Commissioner, GST & Central Excise, Bhavnagar-1 Division,
Bhavnagar Commissionerate for necessary action in the matter.

Guard File.
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