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Aising out ol above mentioned OIO issued by AddilionauJoinrDeputy/Assislant Commissioner, Central Excise / Service Tax,

Raikol / Jamnagar / Gandhidham

3l4irfi.d a qffi 6r arq \rd qdl /Name&Address of the Appellant & Respondenl :-

M/s. Amul lndustries P. Ltcl.,, 2, Aii IndLrstrial Es1ate,, Plot No. 332-333, Opp. Boring

House,,Rajkot - 360 003
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"qgri"u"a 
by thls Order-in-Appeal may file an ippeal to the appropriale authoriiy in the following way.

dfi flF .+;*q sitlr( rli?- !a d-dFJ r{H'u ;arqrft}6{u 6 cfa }t'rd, AdIq tacra 116 fiftfdqF ,1944 Sr uRr 358 *'
liarra'r.s E-.a Jrft]fii{e'1994 fi rr(r 86 + r.jla ffifud dJ'E 8r 3r rFa i l/

Appeal to Cusloms. Excise & Service Tax Appellale Tribunal under Section 358 of CEA, 1944 / ljnder Seclion 86 of the

Finance Act, 1994 an appeal lies tol

drfl-flq [@I6d F FEfiara €fi Frrrd rtFl eE, s--frq taclfrd 9li. I'd idl6{ rlile-,q alqrfofi{Tr ff Eils fid. I. E I+ i
z. ,ri. *':r, a? A:-dr. 4r EI Frdl q'?c ,r' '

The specrat bench of Customs. Excrse & Service Tax Appellale Tribunal of West Block No 2, R.K. Pu[am, New Delhi in all

matlers relaling 10 classilication and valualion.

rqfl+a cft.irc l{ar t dflr, ,l.(, xfi-dt l, rtdrfl ?]I {rfl xqftI $-Fr eIR-, idlq 3?qla ?IF+ (rd S-dr6r vffis -crqrBF{q
rii-rter at qQ'qs atffo qfu6r , {e.&q ;.i{ rflrn xrdd rsrd r5r<roz-- }.o"tE al *l drn {Gq u

To the West regronal bench of Customs, Excrse & Service Tax Appellate Tribunal (CESTAT) al, 2N Floor, Bhaumali Bhawan,

Asarwa Ahmedabad-3 8OO 1 6 in case o, appeals olher than as menlioned in para_ 1(a) above

x{r#a -{-rqrfufi{ur + sFH }'q]E *166 rra i ii! 4.arq liqq a-a 1v-rlal ft{Aldiir. 2001. fi FsE 6 fi jrd?id htrfta ir!
4q rci FA-3 4i qR ci'dqr a fr ffi ar+ ilfdq , gaC I 6fl ? 6fl t.6 qF *' fl:l Jrfl Sicle lrffi 6f Eir ,.qra *I Fin

3f{ drrm rr{r f,atir. 5cq 5 drs qI 5s$ iriE. 5 d]-<t {q!r qr 50 drtr Ec(r dr 3{{dl 50 Iq 6cs n- lrfu4i t d 6:fr?r: 1,000/

{q{, 5.000/ 5qtr y:rd, tO.OOOi- 6qd € Fqtd rr ?F A qfr riTre 6ll fftrtiG rlFE a ryrara. refua lffio
arqlfuE{q #r tnE- + aFq6 fra.R + .=rF f is€r }i s'4ftd6 rfr * +6 {dr{r ]rn ffia i-6 grf{ rqRr fuqr 3raT ErFdE t

€afud EF/ a rI4ari, d-4 & rs ?ng] , 6rat qGn ro ratra vtrm a-orfiI6pr El lror Frra i r enra vdrr td:i-rrt +
frT Jrrlce.qr +'-gFI sool. rqq 6t Fnrifta e];E 74r fla il-rrl l/

The appeal to the Appellate Tribunal shall be frled in quadruplicate in form EA-3 / as prescribed under Rule 6 of Cenlra!

Excise (Appeal) Rules, 2001 and shall be accompanied against one whrch al leasl should be accompanied by a fee o, Rs.

1.0001 Rs.50001 Rs.10.000/ where amounl of duty demand/interesl/penally/refund is upto 5 Lac.,5 Lac to 50 Lac and

above 50 Lac respectrvely rn the form of crossed bank drafl in favour ol Assl. Regislrar of branch of any nominated public

sector bank of the place where lhe bench of any nominaled public seclor banl of lhe place where the bench ol lhe Tribunal

is siluated. Application made for g.anl of slay shall be accompanied by a fee of Rs 5001.

:rffiq aqrqfirrr{"r fi rrqqT lrfi-d, km ffiialrr1, 1994 fi rrfir 86(1) i 3rf,rfd dErr{ jM, 1994, + f*{F 9i1) + r6d
Airiita w-d S.T.-5 ,i R cfui it +t 6r Ftnfr ('d T{} sR{ frs lGrI + R-fd lr+{ Ar7rS d, tFAr cfA fi{ t +iTra 6t
('dii t rs cfr rflFrd Fffr qrfdg 3lR ant t 6-{ t 6{ \'{ cii * srq, ro d4I{{ *l xi4 ,aqr* €r eil :tr rrirqr rrqr

#ar. w!' s drq qr rsi :Firr. 5 f,rs dqq qr 50 drs 5c(, -F JI:r{I 50 drs dcq t 3rfu6 t ai FFT: I,000/- 6sd, 5,000/
t'qt irrar ro.oool- 6qd 6r Aitfrd:{rn rrE- +l cA s ra 6ir Frtrtrra rra 6r r!rd?, E{fud v{iira -{fq,fuFrsr Ar rnsr e
wrqi rergjir * 

",* 
t B;fi $ fla# ei-{ & ns a.dnr srh toif+a d*, grqz aim f+qr am qGc r drifrrd glre 6r }prdrn

e-6 Er Ts enel ii aIa- qrf6F Jrdr {iEfud xfdrq & ?m{I F.ra f r +rrra g1411 (ra lii{) I H," nrica-qr t snr
5001 dc(' fi fftrtftd -6 irFr 6{ai 6}n t/

The appeal under sub section (1) of Section 86 of the Frnance Act, 1994, 10 the Appellate T,ibunal Shall be filed in

quadruplicate,n Form S.T.5 as prescribed under Rule 9{1) ol lhe Service Tax Rules. 1994, and Shall be accompanied by a

copy of the order appealed againsl (one ol which shall be certified copy) ahd should be accompanied by a fees of Rs.

10001 where lhe amounl of service tax & inlerest demanded & penalty lewed of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penally levied is more lhan five lakhs bul not exceeding Rs. Firty Lakhs,

Rs.10,0001 where the amount of service tax & intgresrdemaoded I penalty levied is more lhan fifty Lakhs rupees, in the
form of crossed bank dratt in favour ol lhe AssEfani Regislrar dt.the bench ol noninaled Public Sector Bank of the place

where lhe bench of Tribunal is situaled. / Applicalion ,nadri for grani.of slay shall be accompanied by a fee of Rs.5001.
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fua r{AFii{F. 1994 *l tlr{r 86 6I ic-!.m}} (2) lrq (2Al A lrdJtd a-J # ?rE yfid. td.F{ ffi 1994 } +q 9(2) (.a

9(2A) + 6d Bttttra cqr S.T.-7 Ji Ar ir siirfr q{-3i€h srlr 3{rTrd }-;f,iq sacl{ 116 $rrEr 3r[q-rd (3rfi-f,), +frq rcTE ?t"6
-4rc cril-a lnelr fr qfu TiTrF +'t (td-d t l.r cfr qFrjird Flir rftg 3it{ xrqia Earrr sfrd irn"a rrr"r :"rq-d. F;efq
rFE eFa/.tr{r{{, 4t }ntes rqlqrfufirsr qt Jn-a-da .J {.i ar h{.?r l} ar& yrisi ffr ctr !ff Er{ e EdGr F{ff tfr-, /
The appeal under sub seclion (2) and (2A) of lhe section 86 the Finance Acl 1994, shall be filed in For ST.7 as presc.ibed
under Rule I (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanjed by a copy ol order o{ Commissione,
Cenlral Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of lhe order
passed by lhe Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Seryice Tax
lo file lhe appeal before lhe Appellate Tribunal.

CrFr 116, ids ricrd 116 sd +dr6r 3rffiq crFi6{ur (tr) + cia }fri + x,rrri C irdq riqr( 116 i.'ftB-{s 1944 *l
tn1T 3ic\6 * 3rir+d, it h ffiq rfufr{s, 1994 ff rnn s3 i ridrl-d i-cr6{ +t ,n aFf. Si ,r+ t, # oaur + cft lrfrff,q
clfufi.gr f Jr0- 6rA fl-fis rFr{ rrErifar r{ FFT 6 t0 cfr?? (10%). F{ F.,7I w .Txt/r R-{rf-d t. qt rstar, rE }re aj)ar
ffi t. fi Taa Ffi{r gn', art-E ts or{r * }idria .rEr E rr} ar$ 3itB'd tq riftr es +fs sw t lft-.* a 6};

*-frq r;qG rjF_ a-a d-an;r * :i ta "qin frq ,lT rr€- t Fi,.a rn&fi t
(i) trrn 11 A +'.rdrta I6E
(ii) M. FnT 6r ff a$ zraa nftl
(iii) Ms nxr ffir * F-qs O n:ia*-a tq r+s
- drrl {6 ft i€ trm * crqtrri ffiq 6" 2) 3rftft{J{ 2014 + 3niiT t T* ffi irffiiq clMr i Tr-Er fd-sRnlri
FFra ]r-S qd Jrfrd'si drrl rff nt/

For an appeal to be filed before the CESTAT. under Seclion 35F of lhe Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of Ihe Finanae Acl, 1994. an appeal againsl this order shatl tie belore the Tribunal
on paymenl of 10o/o of lhe duly demanded where duly or duly and penalty are in dispute. or penalty, where penalty alone is tn
dispute, provided the amount of pre deposit payable would be subject lo a ceiling of Rs. 10 Crores,

Under Cenlral Excise and SeNice Tax, "Duty Demanded" shalt include :

(i) amounl delermined under Section 11 D:

(ii) amounl ol erroneous Cenval Credit laken:
(iii) amount payable under Role 6 of the Cenvat Credil Rules

- provided further lhal the provisions ol lhis Seclion shall not apply lo the slay application and appeals pending betore
any appellale aulhority prior lo the commencement of the Finance (No.2) Act, 2014.

trrcd €'{{K 6) T{tHq 3rr}fi :

R6vlslon €pplication to Govornment ol lndts:

tE 3{ri!r A Ti$rpr qrFtr6r ffitr-a qrr-it J :.frq rqre e-rFa j{fuF[F 1994 fi i]Fr 35ff ,' crrq qad+ + rdrc ard{
Ertrd ,ntr rt-+r, :eft'or ln+frd ffi. F&? n{r.Iq rrye tsirm rihn EFf,. *-i Aq rrdd. rr4 Frn. -g h.d- ooot. +t
r6qr arir qrla\rt /
A revision application lies to lhe Under Secretary, lo the Government of lndia, Revision Application Unit, Ministry of Finance,
Deparlment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respecl ol the following case, governed by first proviso to sub section (1) of Sectjon-3sB ibid:

Ift lrd + ffiS {fsra * FrFn d. rri a+rrf, :€{t xra 6} GrS *rrcra d riBr{ r" i onrrFn + atlra qr E=fr 3rs +rc.? ql

Il"^'fi-S] \.6 Er{ r|d S E"t rsl{ 1tF 
q'T,rre * a'(Ta. q Fdr rrER jrF ji q ,rsrd t .IrrF * qssrur & dt{ra Fr.dr t|aq.ii sr

FS lrrR 1l d F.d' + T;sre * xr:rd rtr
ln case of any loss ol goods, where the loss occurs in transil lrom a factory lo a warehouse or lo anolher factory or from one
warehouse lo anolher duing lhe course of processing ol lhe goods in a warehouse or in storage whelher in a fictory or in a

tnrd. { *.6{ Ed {rrf qr str +t fuia F{ rt Frd + BMrrr I r{{d Fi? ma c{ $ft 4l +;erq raqtE 116 +' grs (fti.) *
xrFi t si trRa i qra{ F"-S rrr( qr etr *lt M-d ff ,rd I I i
ln case of rebale of duty of excise on goods exported to any country or lerrilory oulside lndia of on excisable malerial used rn
lhe manufaclure of lhe goods which are exponed lo any counlry or lerrilory outside lndia.

rtr r.va g-* +r {4-dE Br' fidT frrra * o6, iqr llr {.ra *} nrfr furJ i6-qFrqr tt /
ln case of goods exporled oulside lndia export to Nepal or Bhutan, withoul payment of duly.

{ffFda rflre +'r.q,ea eri6 + {4etd + frr' R{4 3. ff jitu?'ff (E tE+ FaFia srduHi + rrfr F.a er ?B t Jit{ its

ry1t !t oC*( (y+F) + "-flr ia,= yfte-o-s {a. 2i. i998 St qro j09 *, -d,n Fo-r fr .s arff.o }!.d- eprqrfrtu.irq. are n
cltrJ frq at tu
Credil of any duly allowed lo be ulilized lowards paymenl of excise duly on llnal products under the provasions ol lhis Act or
lhe Rules made lhere under such order is passed by lhe Commissioner (Appeats) on or afler, lhe date appointed under Sec
109 of lhe Finance (No2) Act. 1998.

3c{hi{ JI+fi fi a cft-qi cq-i {iqr EA-8 t ff +;+q r.qrfi qc6 (xff-f,) fr{nrd-&, roor,6F-{,r9 + lirr-d hfffA*. t.
S€ 3neer + riqcq + 3 {16*3idrfafiardr ft\' t3q{r€ }M+ srq re ]rrfu s jr{rd 3nirr fi d efiqi dF.{ 41 ffifr
arq(,r €Tq ff ffiq r.qre ?f6 Jrfufr[ff t944 fr qEr 35.EE fi 6c Fliid'rf6 fr rdrq"fr s {'erq } et{ r{ IR 6 *t qF
rifr.a & frr* fil(t /
The above application shal' be made in duplicate in Form No. EA-8 as specified under Rule,9 of Cenlral Excise (Appeals)
Rules, 2001 within 3 months from lhe dale on which the orde. soughl to be appealed against is communicated and shall be
accompanied by lwo copies each of lhe OIO and Orderln-Appeal. lt should also be accompanied by a copy of TR,6 Challan
evidencang payment of prescribed fee as prescribed under Section 35 EE of CEA, 1944, under l\,rlajor Head of Accounl

q-ateroT xrif,d t qrq ffiBa Btrifta ?rdE *r jidrqzt f,r .dt fih! r

*ti ,ttr.a r+a \rfi drIr 6ci qr f,5t 6ff fr al 
"ct zool- Fr rllrdrd A-qr arq rit{ qe {i6rd .fs \'6 ars Fcn t -qKr d at

]itri 1000 -/ 6T t rdri f+qlfi
The revisron apphcalion shall be accompanied by a fee of Rs. 200/- where the amounl involved in Rupees One Lac or less
and Rs 10001 where lhe amounl involved is more than Rupees One Lac.

,e fs lntn C 6+ fd xr&t ar Effr}lr t ai va++ 4a jne?'+ Rr. ?tE 6, rrrreEr, rqrlrf,a an t Rqr yrfi ErFi. 3.s arz +
d-i $ 6t F-qr q& ryd t fii & R(' qqfuF sffiq rorfuF{q ti r.+ gfta ur ;dn s,6F ;6i r+ ln}{e isql ,fld B | /

ln c5se, rf the order covers various numbers of order- in Original, fee for each O.l.O. should be paid in lhe aforesaid manner,
not wilhslanding lhe faal lhal lhe one appeal to the Appellanl Tribunal or lhe one application to l5e Central Govl. As lhe case
may be, is filled to avoid scriptoria work iI excising Rs. 1 lakh lee of Rs. 1001 for each

q:ngmfua arqmq qi4 yfuB{F, 1975, t 3rrsff I * r.f,sR {d rri$ lri ErFra 3nhr fi cfr q{ ffrrlfaa 6.50 rqi 6r
arqFEr rliq ftf$-a #[ irir F(.r i
One copy of application or O.l.O. as lhe case may be, and the orde. of lhe ad,udicaling aulhority shall bear a coud fee stamp
of Rs. 6.50 as prescribed under Schedule-l in lerms oI the Courl Fee Act,1975, as amended.

SFr frcs, +fiq tcr{ ?lEF 14 *d16t Jrffiq ar:Irfrra.tur (q.rn El?I) ffir, 1982 fr qffd !-a ll;q {i<Hra sErdi sl
{FAda +-r.i Eri A-rni d l+{ ,ii tqri Jrsfta B-4r dlar tr /

Attenlion js also inviled lo the rules covering lhese and olher relaled matters conlained in the Cusloms, Excise and Service
Appellale Tribunal (Procedure) Rules, 1982.

lEq r+frq c]Mr +i ]r+fi (IEd 6.i + +iiiftd aqq-+, fus{a 3ik r+ddF cl"irrat * R,q, ].frdr$ 1Mq is-{ria
www.cbec.gov.in 6i -s $cri t | /
For the elaborale, delailed and latest provisions relaling to filing of appeal lo lhe higher appellale aulhority, lhe appellant may

reler to lhe Deparlmenral website www..bec qov.rn
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Appeal No: V2225IRAJ/2016

:: ORDER IN APPEAL ::
u?

M/s. Amul lndustries P. Ltd., 2, Aji lndustrial Estate, Plot No. 332-

333, Opp: Boring House, Rajkot - 360 003 (hereinafter referred to as 'the

appellant') has filed the present appeals against the Order-ln-Original No.

O'1/SUPDT/C.EIUAR-V/2016-17 dated 29.07.2016 (hereinafter referred fo as "the

impugned order") passed by the Superintendent, Central Excise A.R.-V, Rajkot

(hereinafter refened to as "the lower adjudicating authority").

2. The facts of the case are that the appellant is engaged in

manufacture of excisable goods falling under chapter 84 and 87 of the central

Excise Tarff Act, 1985. During the course of CERA Audit for the period from

2006-07 to 2009-10, it was found that the assesee has wrongly availed the

Cenvat credit of the service tax paid on Courier Service utilized for dispatch of

excisable goods through air courier for export. The Air courier service was for

dispatch of goods up to the place of buyer, which is beyond the port of export

and hence this service was utilized beyond the port of export and cannot be

considered as input services in terms of Rule 2(l) of the cenvat credit Rules,

2004 (hereinafter refened to as "ccR, 2004") as services are used beyond the

port of export. The appellant was issued show cause notice demanding wrongly

availed cenvat credit of Rs.10,047/- during the period from June 2010 to March,

20llunderRulel4oftheCCR,2004readwithSectionllAoftheCentral

Excise Act, 1944 (hereinafter referred to as "the Act"). The lower adjudicating

authority adjudicated the show cause notice vide impugned order and confirmed

the demand of Rs.10,047l- under rule '14 0f the ccR,2004 read with section 114

of the Act and also interest and penalty under section 1 1A and Rule 15 of

CCR,2OO4 read with Section 11AC of the Act.

3.Beingaggrievedwiththeimpugnedorder,theappellantpreferred

the present appeal, inter-alia, on the following grounds:

(i) demand has been confirmed ignoring the fact that the goods were

for export and have been exported through courier agency and admitted fact is

that the place of removal in case of export is port of expo( and hence credit as

claimed is allowable.

(ii) imposing penalty was not sustainable as recovery of Cenvat credit

itself is not sustainable

4. Personal hearing in the matter was attended by Shri Paresh V

sheth, Advocate, on behalf of the appellant who reiterated the grounds of appeal
Page No. 3 of 7
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and submitted that the Credit of Service Tax paid on courier service for exporting

goods is allowable as held by CESTAT in the cases of Apar lndustries Ltd

reported as 2010(20) STR 624(Tri. Ahmd.) & Modern Petrofils reported

2010(253) E.L.T. 609 (Tri. Ahmd.).

FINDINGS

5. I have carefully gone through the facts of the case, the impugned

order, appeal memorandum and records of personal hearing

6. The issue involved in the matter is whether the appellant is eligible

for Cenvat Credit of service tax paid on Courier Service (Air Freight) utilized for

outward transportation of export goods till the place of buyer in foreign

destination or not.

7. I find that the definition of "input service" under Cenvat Credit

Rules, 2004 provides as under:-

"Rule - 2 (t) 'input service' means any service, -

(i) used by a provider of output seruice for providing an output

seruice; or
(ii)

final roducts u the lace of removal

q\

and includes servlces used in relation to modernization, renovation or

repairs of a factory, premrses of provider of output service or an

oifice retating to iuch factory or premlses, adveftisement or sa/es

promotion, iarket research, storage upto th9 place of removal,
'procurement 

of inputs, accounting, auditing, financing' recruitment
'and 

quality control, coaching and training, computer networking,

credit' rating, share registry, secuity, busrness exhibition' legal

services, inward transportation of inputs or capital goods and outward

transpoftation upto the place of removal; but excludes servlces, -

(A)

(B)

(c)
(Emphasis supplied)

7.1 Clause (ii) of the above definition reveal that 'input service' is

restricted to the services used by the manufacturer upto the place of removal.

The appellant has contended that the services are availed and utilized when the

goods exported are lying in the factory. However, I find that the courier Service

(Air Freight) utilized for dispatch (outward transportation) of export goods by the

appellant is mere a business transaction as much as the payment is made to the

Page No. 4 ol 7
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service provider is effectively used till the goods reaches buyer's premises of the

foreign country beyond the port of export whereas Rule 2(1) of Cenvat Credit

Rule, 2004 says upto the place of removal only and not beyond.

7.2 I find that CBEC vide Circular No. Circular No. 999/6/2015-CX,

dated 28-2-2015 (F.No. 26711312015-CX. 8) has issued clarification which is as

below:-

i \f,}

" Attention is invited to Circular No. 988/12/2014-CX, dated 20-10-

2014 issued from F. No. 267/49/2013-CX.8 [2014 (309) E.L.T. (T3)]

on the above subject wherein it was clarified that the place of

removal needs to be asceiained in terms of provisions of Central

Excise Act, 1944 read with provisions of the Sale of Goods Ac|

1930 and that payment of transpott, payment of insurance etc are

not the relevant considerations to ascerfaln the place of removal.

The ptace where sale takes place or when the propetly in goods

passes from the setter to the buyer is the relevant consideration to

determine the place of removal.

2. tn this regard, a demand has been raised by the trade that it

may be ctaifiea that in the case of exports, for purposes of

CENVAT credit of input services, the place of removal is the poft or

the airport from where the goods are finally exported.

3. The matter has been examined /t is seen that section 23 of the

Sa/e of Goods Act, 1930 provides that where, in pursuance of the

contract, the setler delivers the goods to the buyer or to a canier or

other baitee (whether named by the buyer or not) for the purpose of

transmission to the buyer, and does not reserve the right of

dlsposal he is deemed to have unconditionally appropiated the

goods to the contract, and therefore, in view of the provisions of the

Secfion 23 (1) ot the Sa/e of Goods Act, 1930, the properly in the

goods would thereupon pass fo the buyer. Similarly, section 39 of

the Sa/e of Goods Act, 1930 provides that where, in pursuance of a

contract of sale, the selter is authorized or required to send the

goods to the buyer, delivery of the goods to a canier, whether

named by the buyer or not for the purpose of transmission to the

buyer, or delivery of the goods to a wharfinger for safe custody, is

prima facie deemed to be a delivery of the goods to the buyer.

4. ln most of the cases, therefore, it would appear that handing

over of the goods to the carrier/transporter for fufther delivery of the

goods to the buyer, with the seller not reserving the right of disposal

of the goods, woutd lead fo passrng on of the properly in goods

from the seller to the buyer and it is the factory gate or the

warehouse or the depot of the manufacturer which would be the

place of removat since it is here that the goods are handed over to

the transporter for the purpose of transmission to the buyer. lt is in

this backdrop that the eligibility to Cenvat Credit on related input

services has to determined.

5. Clearance of goods for exporls from a factory can be of two

types. The goods may be exported by the manufacturer directly to

his foreign buyer or the goods may be cleared from the factory for

export by a merchant-exPorler.
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6. ln the case of clearance of ooods for export bv manufacturer

expofter, shipping bill is filed by the manufacturer expofter and

goods are handed over to the shipping line. After Let Export Order

/s ,ssued. it is the reSD onsibilitv of the shiooino line to shio the

qoods fo the foreion buver with the exoofter havino no control over

the ooods. ln such a situation, transfer of prooertv can be said to

have taken olace at the ooft where the shippinq bill is filed bv the

manufacturer exDofter and olace of removal would be this

Port/l CD/CF S. Need/ess to sav. eliqibilitv to CENVAT Credit shall

be determined accordi

7. ln the case of export through merchant exporlers, however, two

transactions are involved. Flrst ls the transaction between the

manufacturer and the merchant expofter. The second transaction is

that between the merchant exporter and the foreign buyer. As far

as Central Excise provisions are concemed, the place of removal

shatl be the place where the properly in the goods passes from the

manufacturer to the merchant exporter. As explained in paragraph

4 supra, in most of the cases, this place would be the factory gate

since it is here that the goods are unconditionally appropiated to

the contract ln cases where the goods are sealed in the factory,

either by the Central Excise officer or by way of self-sealing with the

manufacturer of export goods taking the responsibility of sealing

and certification, in terms of Notification No. 19/2004- Central

Excise (N.7.), dated 6-9-2004, etc.

8. However, in isolated cases, if may extend furiher also

ut in no case. this place can

r"rQ

depending on th
be bevond the

e facts of the case, b
Port/lCD/CFS where shipoina biil is filed bv the

merchant exoorter. The elioibilitv to CENVAT Credit shall be

determined acco

(EmPhasis suPPlied)

7.3 I find that CBEC has very appropriately addressed this issue and

clarified that Cenvat credit would not be allowed once 'let export order' is issued.

I find that in the case on hand, courier services are extended beyond the time

and place of "Let Export Order" as it is meant for Courier of exported goods after

the export took place. I am, therefore, of considered view that appellant is not

eligible for credit of service tax paid on Courier service beyond foreign post

office/ port where shipping bill is filed.

7.4 The CESTAT's order in the case of Apar lndustries Ltd. Reported

as 2010(20) STR 624 (Tri.Ahmd.) and Modern Petrofils reported as 2010 (253)

E.L.T. 609 (Tri.Ahmd.) held that Service Tax paid on Courier services used for

placing orders, filling quotation for procurements, marketing, dispatch instructions

etc. used in relation to manufacture of final product and not for actual delivery of

goods imports by courier service whereas in the present case the appellant used

Courier Service for dispatch of the goods for exports up to the premises of

foreign country (of buyer), which is beyond the porV foreign post office which

shipping bills are filed. I therefore, hold that these case laws are not applicable in

the present case.
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8. ln view of the foregoing discussions, I am of the view that Cenvat

Credit of Service Tax paid for delivery of goods in the foreign country beyond

PoTVCFS/ICD does not merit consideration, since the impugned service has

been utilized beyond the place of removal. Accordingly, I reject the appeal filed

by the appellant.

8.1 rnfi-a-+-at <ru rS ff rr$ :rfia +r ft rcnr Jwif,d dth t lfr -qI ildr t I

8.'l The appeal filed by the appellant is disposed off in above terms.

7
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3lr".tzrA (3rq1-tr)

Bv R.P.A.D.

To

M/s. Amul lndustries P. Ltd.,

2, Aji lndustrial Estate, Plot No. 332-333,

Opp: Boring House,

Rajkot - 360 003

ffi saa gs$.d cr. ff.,
r, 3{rs i6$rd 5e.,
dE i. ol,E*, E}ft r 6rs{ * qre-}

{tffthtd - i€,o oo3

Copy to:-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad

2. The Commissioner, GST & Central Excise Commissionerate, Rajkot'

3. The Assistant Commissioner, GST & Central Excise Division -l' Rajkot

4. The Superintendent, GST A.R.-V, Rajkot

5. Guard File.
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