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: ORDER IN APPEAL :: Y

M/s. Amul Industries P. Ltd,, 2, Aji Industrial Estate, Plot No. 332-
333, Opp: Boring House, Rajkot — 380 003 (hereinafler referred to as 'the
appellant’) has filed the present appeals against the Order-In-Onginal No
01/SUPDT/C.EX/AR-V/2016-17 dated 29,07 2016 (hereinaffer referred o as "the
impugned order”) passed by the Superintendent, Central Excise AR -V, Rajkot
(hereinafter referred fo as “the lower adjudicating authority ')

2, The facts of the case are that the appellant is engaged in
manufacture of excisable goods falling under Chapter 84 and 87 of the Central
Excise Tarff Act, 1985 During the course of CERA Audit for the period from
2008-07 to 2009-10, it was found that the assesee has wrongly availed the
Cenvat credit of the service tax paid on Courier Service utilized for dispatch of
excisable goods through air courier for export. The Air Courier Service was for
dispatch of goods up to the place of buyer, which is beyond the port of export
and hence this service was utilized beyond the port of export and cannot be
considered as input services in terms of Rule 2(1) of the Lenvat Credit Rules,
2004 (hereinafter refemed fo as “CCR, 2004") as services are used beyond the
port of export. The appellant was issued show cause notice demanding wrongly
availed Cenvat credit of Rs.10.047/- during the period from June 2010 to March,
2011 under Rule 14 of the CCR,2004 read with Section 11A of the Central
Excise Act 1944 (hereinafter referred to as ‘the Act’). The lower adjudicating
authority adjudicated the show cause notice vide impugned order and confirmed
the demand of Rs.10,047/- under rule 14 of the CCR.2004 read with Section T1A
of the Act and also interest and penalty under Section 11A and Rule 15 of
CCR.2004 read with Section 11AC of the Act.

3, Being aggrieved with the impugned order, the appellant preferred
the present appeal, inter-alia, on the following grounds:

(i) demand has been confirmed ignoring the fact that the goods were
for export and have been exported through courier agency and admitted fact is
that the place of remaoval in case of export is port of export and hence credit as
claimed is allowable.

(i) imposing penalty was not sustainable as recovery of Cenvat credit
itself is not sustainable
4 Personal hearing in the matter was attended by Shri Paresh V.

Sheth. Advocate, on behalf of the appellant who reiterated the grounds of appeal
Fage No 1af T
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and submitted that the Credit of Service Tax paid on couner service for exporfing

goods is allowable as held by CESTAT in the cases of Apar Industries Ltd.
reported as 2010(20) STR &24(Tri. Ahmd.) & Modem Petrofiis reported
2010(253) E.L.T. 609 (Tri. Ahmd.).

FINDINGS

5. | have carefully gone through the facts of the case, the impugned
order, appeal memorandum and records of personal hearing

8 The issue involved in the matter is whether the appellant is eligible
for Cenvat Credit of service tax paid on Courner Service (Air Freight) utilized for
Outward transportation of export goods til the place of buyer in foreign
destination or not.

7 | find that the definition of “input service” under Cenvat Credit
Rules, 2004 provides as under:-

“Rule - 2 (1) input service' means any service, -

(i) used by a provider of output service for providing an output
senice. or

(i) used by a manufacturer, whether directly or indirectly. in or in
relation to the manufacture of final products and ¢ nce of
final ueis uplo th of val.

and includes services used in relation to modemization, renovahon o
repairs of a factory, premises of provider of oufput service or an
office relating fo such facfory or premises, advertisement or sales
promotion, marke! research. storage upto the place of removal
procurement of inputs, accounting, audifing, financing, recruitment
and quality control, coaching and ftraining, computer networking,
credit rating, share registry. security, business exhibition, legal
services, inward transportation of inputs or capital goods and outward
transportation upto the place of removal, bul excludes services, -

(A) '

(B) i

(O] wmmmmmmmm o
(Emphasis supplied)

71 Clause (i) of the above definition reveal that ‘input service Is
restricted to the services used by the manufacturer upto the place of removal
The appellant has contended that the services are availed and utilized when the
goods exported are lying in the factory. However, | find that the Courier Service
(Air Freight) utilized for dispatch (Outward transportation) of expart goods by the

appellant is mere a business transaction as much as the payment is made 1o the
Page Mo, 4 of 7

WA 'lll



Appeal No WERIERALRINE

5

we

service provider is effectively used till the goods reaches buyer's premises of the
foreign country beyond the port of export whereas Rule 2(1) of Cenvat Credit
Rule, 2004 says upto the place of removal only and not beyond.

.

| find that CBEC vide Circular No. Circular No. 988/6/2015-CX,
dated 28-2-2015 (F.No. 267/13/2015-CX. 8) has issued clarification which is as
below -

“ Aftention 15 invifed to Circular No. 988/12/2014-CX, dated 20-10-
2014 issued from F. No, 267/49/2013-CX 8 [2014 (309) EL.T (T3)]
on the above subject wherein it was clanfied that the place of
removal needs to be ascertained in terms of provisions of Cenfral
Excise Act. 1944 read with provisions of the Sale of Goods Act,
1930 and that payment of transport, payment of insurance efc are
naot the relevant considerations fo ascertain the place of removal
The place where sale takes place or when the property in goods
passes from the seller to the buyer is the refevant consideration to
determine the place of removal

2. In this regard, a demand has been raised by the frade that it
may be clarified that in the case of exporis, for purposes of
CENVAT credif of input services, the place of removal is the port or
the airport from where the goods are finally exported.

3. The matter has been examined. It is seen that section 23 of the
Sale of Goods Act, 1930 provides that where, In pursuance of the
confract, the seller delivers the goods lo the buyer or to a camier or
other bailee (whether named by the buyer or nol) for the purpose of
fransmission to the buyer, and does nol reserve the nght of
disposal, he is deemed fo have unconditionally appropnated the
goods fo the contract, and therefore, in view of the provisions of the
Section 23 (1) of the Sale of Goods Act, 1930, the property in the
goods would thereupon pass to the buyer. Similarly, section 38 of
the Sale of Goods Act, 1930 provides that where, in pursuance of 8
contract of sale, the seller is authorized or required fo send the
goods to the buyer, delivery of the goods to a camer, whether
named by the buyer or not for the purpose of fransmission o the
huyer, or delivery of the goods fo a wharfinger for safe custody, 1s
prima facie deemed to be a delivery of the goods lo the buyer.

4. In most of the cases, therefore, it would appear that handing
over af the goods to the carriertransporter for further delivery of the
goods to the buyer, with the seller not reserving the nght of disposal
of the goods, would lead to passing on of the propery in goods
from the seller fo the buyer and it is the factory gate or the
warehouse or the depot of the manufacturer which would be the
place of removal since it is here that the goods are handed over fo
the transporter for the purpose of transmission to the buyer. If 15 n
this backdrop that the eligibility to Cenval Credit on related input
services has lo deltermined

5. Clearance of goods for exports from a factory can be of two
types. The goods may be exported by the manufacturer directly lo
his foreign buyer or the goods may be cleared from the faclary for
export by a marchani-exporer

Page Ko, 8o 7
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6. In the case of clearance of goods for export by manufacturer
exporter, shipping bill is filed by the manufacturer exporter and
goods are handed over lo the shipping line. After Let Export Order
is issued_it /s the responsibility of the shipping line fo ship the
goods to the foreign buyer with the exporter having no conirol over

the goods. In such a situation, fransfer of property can be said fo
have taken place al the where the shipping bill is filed by the

manufacturer exporter and place of removal would be this
Port/{CD/CFS. Needless to say, eligibility to CENVAT Credit shall
be determined accordingly.

7. In the case of export through merchant exporters, however, fwo
transactions are involved. Firsl is the transaction between the
manufacturer and the merchant exporter. The second transaction 1s
that between the merchant exporter and the foreign buyer. As far
as Central Excise provisions are concemed. the place of removal
shall be the place where the property in the goods passes from the
manufacturer to the merchant exporter. As explained in paragraph
4 supra, in most of the cases, this place would be the factory gate
since it is here thal the goods are uncondifionally appropnated fo
the contract in cases where the goods are sealed in the faclory.
gither by the Central Excise officer or by way of self-sealing with the
manufacturer of export goods faking the responsibility of sealing
and certification, in terms of Nofification No. 19/2004- Cenfral
Excise (N.T.), dated 6-9-2004, sic.

8 However, in isolated cases, it may extend further aiso
depending on the facts of the case, but in no case. this place can
be beyond the PortICD/CFS where shipping bill is filed by the
merchan! _exporter. The eligibiity to CENVAT Credit shall be
determined accordingly.”

[Emphasis Supped)

7.3 | find that CBEC has very appropriately addressed this issue and
clarified that Cenvat credit would not be allowed once ‘let export order i1s 1ssued.
| find that in the case on hand, courier services are extended beyond the time
and place of “Let Export Order” as it is meant for Courier of exported goods after
the export took place | am. therefore, of considered view that appellant is not
eligible for credit of service tax paid on Couner service beyond foreign post
office/ port where shipping bill is filed. P

=
74 The CESTAT's order in the case of Apar Industries Ltd. Reported
as 2010{20) STR 624 (Tri.Ahmd.) and Modern Petrofils reported as 2010 (253)
ELT 609 (TriAhmd ) held that Service Tax paid on Courier services used for
placing orders, filling quotation for procurements, marketing, dispatch instructions
etc. used in relation to manufacture of final product and not for actual delivery of
goods imports by couner service whereas in the present case the appellant used
Courier Service for dispatch of the goods for exports up to the premises of
foreign country (of buyer), which is beyond the port/ foreign post office which
shipping bills are filed. | therefore, hold that these case laws are not applicable in
the present case.

Page Ma. Bof 7



Appaal Mo VIZISRALZOIE

«?

i ra d
8. In view of the foregoing discussions, | am of the view that Cenvat
Credit of Service Tax paid for delivery of goods in the foreign country beyond
Port/CFS/ICD does not mert consideration, since the impugned service has

been utilized beyond the place of removal Accordingly, | reject the appeal filed
by the appellant.

2.1 s Zam 2o #n o sndre @ Faer sed aies @ R ann

8.1 The appeal filed by the appellant is disposed off in above terms.
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Copy to:-

The Chief Commissioner, GST & Central Excise. Ahmedabad Zone. Ahmedabad
The Commissioner, GST & Central Excise Commissionerate, Rajkot.

The Assistant Commissioner, GST & Central Excise Division -, Rajkot
The Superintendent, GST A R.-V, Rajkot

Guard File.
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