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applicable to Service Tax under Seclion 83 of the Finance Acl, 1994, an appeat againsl lhis order shall lie before lhe Tribunat
on payment of l0% of lhe duly demanded where duty or duty and penalty are in dispute, or penaity, where penally a,one is in
dispule, provided lhe amount of predeposit payable would be subject to a ceiling of Rs. iO Crores,

under Cenhal Excise and Service Tax, "Duty Demanded, shalt inctude .

(i) amounl determined under Section 11 Di

iii) amount of effoneous Cenvat Credil taken;
(iii) amounl payable under Rule 6 of the Cenvat Credit Rutes
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any appellate aulhority prior to ihe commencement of the Finance (No.2) Act, 2014.
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Deparlment of Revenue, 4lh Floor. Jeevan Deep Building, Parliamenl Slreet, New Dethi 11bO0l, uncler Seclion'35EE oi tire
CEA 1944 in respect of the following case, governed by first proviso to sub-seclion (.j) of Section-3s ibid:

Ie I1i" & ry tFFie +' Frsi -' Tdi raE:F Ert "Fr- -t Ht E',sd tr ,bp 16 + qrrra * akn r F;fr rr;a 6r{q-? sr

trr-IE,q T- rlF. * S{i ,,-El'rs."r.,rrF * Crra, qr f*]n rir.r 6 ri a rrcnfr * .cl i q+rqror t drrra F;dr arre= gr
trF€T:rgr {F a rr4 &;-6{{ra J. F.riri iv
ln case of any loss ot goods where lhe loss occurs in lransil from a faclory 10 a warehouse or io anolher factory or from one
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lhe manufaclure of lhe goods which are exporled to any country or lerritory oublde lndia.
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Credit of any duly allowed lo be utilized towards paymenl of excise duly on final products under lhe provisions of this Acl or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the daie appointed under Sec.
109 of the Finance (No.2) Acl, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under qule, I of Central Excise (Appeals)
Rutes, 2001 within 3 monlhs from the date on which ihe order sought to be appealed againsl is communicated and silalt be
accompanied by t\,vo copies each of lhe OIO and Order-ln-Appeal. lt should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE ol CEA, 1944, under Malor iiead oi Account.
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Appeal No:V2l106 & 107/RAJ/2016

:: ORDERS lN AFPE.T:iL ::

M/s. Marwadi Shares & Finance Ltd, Marwadi Finance

Plaza, Nana Mava Main Road, Near lscon Mega Mall, 3600001 (hereinafter

referred fo as "the Appellant") and Shri Ketan H Marwari, Director of Appellant

No.1. (herernafter refened to as "the Appellant no.2") have filed separate

appeals no. V2l106 / RAJ/ 2016 and V2l107/RAJ/2016 respectively against the

Order-in-Original 27& 28/ADC(BKSy 2015 dated 26.02.2016 (hereinafter

referred fo as "the impugned order") issued by the Additional Commissioner,

Central Excise & Service Tax, Rajkot (hereinafter referred lo as "the

adjudicatin g authority").

2. The brief facts of the case are that appellant is a registered service

tax assessee under the category of "Stock Broker's Service, Banking & Financial

Services and Business Auxiliary services. During the course of the audit it was

found that the appellant is coliecting an amount under "interest free deposit

scheme" from the clients while opening of "DEMAT" account; that floated five

types of Deposit Schemes for their customerci Demat e::count holders and

coilected an amount of Rs.10,000i-, Rs.40001, Rs.30001 Rs.2S00l and

Rs.12501 as interest free deposit, that the appellant deducted amount of

Rs.''1000, Rs.400, Rs.300, Rs. 250 and Rs.125 respectively towards Annual

Maintenances Contract ('AMC'I Fees and paid service tax on this amount only.

l-lowever, Rs.90001, Rs. 36001, Rs.2700/-, Rs.2250l- and Rs..l 125l- respectively

was retained by the appellant as interest free refundable deposit and no service

tax was paid on this amount even in the subsequent years. lt was also found that

in cases other than the "deposit Scheme" demat account holders, they had

collecteci different amounts towards "Annual Maintenance Charges,' per annum

and paid service tax on the same at appropriate rate. \L/hereas, consiciering that

the value of such services remained hidden as the sald interest free deposit is

available to them at their disposai, show cause notices demanding servlce iax

amount of Rs.11,37,885/- (Rs.5,46,060t & Rs.5,91,825t_ tor the periods F.\,.

2013-14 and F.Y.2014-'15 respeciively) were issued under section 73 of the

Finance Act, 'i994 (hereinafter referreci io as "the Act") read with section 67 of

the Act and Rule 3 of the service Tax (Determination of Value) Rules, 2006 and

also proposing penalty uncer sectionT8A of the Act upon Apoellant lrlo.2. l'he
adj'lrJicating authority confirrned the above ciernancs alongwith interest vide

impugned order. Penaity under secticn 15 77 was imposed on the appeirant anci

3 {
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penalty under Ser:tir:n 78A was imposea on the appellant lrJo.2
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3. Being aggrieved with the impugned order, the appellants have

preferred the present appeals, mainly, on the follawing comricn grounds:-

(i) Observations made by the Adjudicating Authority in Paragraph .17

of the impugned order are contrary to the documentary evidences placed before

him as much as they are not engaged in providing any banking & financiai

services but a registered broking firm with Bombay Stock Exchange; that

evidence in form of (i) circular notice No. 80626/01 dated 17.03.2001 issued by

stock Exchange, Mumbai (ii) certificate of chartered ,Accountant establishes that

no interest was earned by them on such deposit which were not considered by

the adjudicating authority; that the said deposit amount was retained as 'security'

by accounting for the same in the balance sheet as 'current liability' and the

same was not employed for any financial gain.

(iD The department has taken dual stand while arriving at service tax liability,

as at one hand set off of refund of security deposit is considered against receipt

i.e. treating as "deposits" and on other hand its demanding service tax on the

said amount treating the same as income and hence demand is not sustainable .

(iii) That the case laws in respect of tvl/s. Laxmi Machine Tools [1992 (57) ELT

21 1 (Mad)], M/s. VST lnds Ltd t1998(97) ELr 395 (sc)l and in the case of BSNL

2010(17) STR 322( Commr Appl.) are applicable in their case.

(iv) lt was their bona fide berief that amount coilected as deposit is not

liable to service tax and hence they neither charged nor collected service tax;

that therefore 'cum duty' principle for the purpose of computing the service tax

liability was applicable in light of the decision in the case of M/s. Advantage

Media consultant [2008(r0) srR 449] which is rnaintaineci by supreme court as

reported in 2009(14) srR J49 (sc). They further contended that non-collection

and non-payment of servrce tax has occurred sorery on account their bonafide

belief and hence no penarty under section z6 and 77 courd be imposed.

(v) lt is further contended that no penalty was imposable upon

Appellant No.2 under section 78A as no specific ground or reason is disclosed in
the impugned order justifying imposition of penarty as there was no intention to
evade tax by the appeilant since the appeilant has fired apoear before Hon,bre

CESTAT against orA No. RJT-Excus-ooo-,,21-14-1s dated 30.07.2014 and

t)
4
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RJ-[-EXCUS-000-APP-177-14-15 dated 28.08.2014; that maximum personal

penalty amount prescribed under Section 78A is Rs.1,00,OO0/-wheras

adjudicating authority has imposeC personal penalty of Rs.11,37,8851 which is

equal to the demand of service tax which is illegal and not justifiable

(vi) Limit for imposition of penalty uls 77(2) is Rs.10,0001 whereas

penalty of Rs.40,000/-imposed under impugned order is beyond the monetary

limit prescribed under Section 77 and hence impugned order imposing penalty

higher than the monetary limit prescribed is not justified. They referred Hon'ble

Supreme Court's decision in the case of M/s. Hind;rstan Steel Ltd reported in

'1978 ELT (J15S) to contend that penalty should not be imposed merely because

it was lawful to do so.

4. Personal Hearing in the matter was held on 25.04.2017 and again on

21.06.2017for fresh hearing due to change in Appellant Authority, which was

attended by Shri Chetan Dethariya and he reiterated grounds of Appeals of both

the appeals. He requested to keep these appeal in abeyance as earlier orders

passed by Commissioner(Appeals) are in Tribunal and would be hear in near

future. He also submitted that no personal penalty on Shri Ketan Maruvadi is

justified as because all these were in knowledge of department and there is no

malafide intent on part of Shri Marwadi, Director; that the department has not

been able to substantiate the allegation against Shri Marwar-i:, Director.

FINDINGS

5. I have carefully gone through the facts of the case, appeal

memorandum, submissions and records of personal hearing. The issue involved

in the appeals are (1) whether the Appellant is required to pay service tax on the

services offered to their clients under lnterest Free Deposit schemes or not and

(2) Whether penalty under Section 7BA of the Act was righfly imposed upon

Appellant No.2 or otherwise.

6. I find that the appellant has vehemently contended that the said

deoosits were "interest free deposits" and in lieu of it they have not charged the

annual maintenance charges from their clients or waived the same. I find that

providing of services by the appellant is not in dispute i.e. appellant has provided

services with or without collecting charges as per their business policies.

Therefore, taxable event is in existence and appellant is required to pay service

5

{":i
.t
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tax on the value of the services provided by them. lt can not be said that the

services were provided without any consideration inasmuch as waiver of AMC

charges were available only when certain amount of sum deposited by the clients

with the appellant. The appellant's argument is that the amount collected is

'security deposit' but the same does not hold good as the appellant has deducted

certain amount in 1"t year and reward is granted to depositor on remaining

amount for 2nd year. lt is a fact that the deposirors of interest free deposits are

rewarded by way of waiver of AMC charges and it is an agreed upon business

transaction. The appellant has provided services to their clients for a

"consideration" in the form of deposits much more than AMC. I find that in terms

of section 67 read with Rule 3 of service Tax (determination of Valuation) Rules,

2006, the value for the purpose of service tax would be the AMC charges waived

i.e. otherwise charged by the appellant from their other clients. I find from Table

A and Table B at Para 6 of the impugned order that service tax has been

demanded on the basis of number of accounts under the .Deposit 
Schemes,, and

value of the services has been taken as per normal AMC charges collected by

the appellant from their other demat account holders which is as per provisions of

section 67 of the Act read with Rule 3 of the service Tax (Determination of

Vaiue) Rules, 2006 and hence correct and proper. Thus, there is no legal ground

to interfere with the order in this regard.

6.1 lfind that the appellant has placed reliance on Stock Exchange

Mumbai's Circular 80626/01 daled 17.03.2001 and a chartered accountant,s

certificate in respect of utilization of amount of deposit and rr's accounting in the

balance sheet. I find that end use of amount is not a basis for assessment of

service tax and arriving at correct valuation of services provided by the service

provider. The adjudicating authority has correcfly relied upon my predecessor,s

order No. OIA No. 331l2012lCommr (A) /RBT/ RAJ dated 14.06.2012.

6.2 I find that the appellant has relied upon the decision of the Hon,ble

High Court of Madras in the case of Laxmi Machine Tools 1992 (57) ELT 211

(Mad) affirmed by the Hon'ble Supreme Court in the case of VST lndustries Ltd.

1998 (97) ELT 395 (SC). However, on close examination this case appears on

different footing as it is not a case of security deposit and notional interest but

waiver of AMC charges being collected from other customers by the appellant

but not being collected from depositors for 2nd year onwards under lnterest Free

A
t

Security Deposits
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6.3 lt is an admitted fact that the appellant has not collected any

amount towards Service Tax, hence consideration is not inclusive of Service Tax.

Thus, argument for cum-tax-value or cum-duty-price can't be accepted as a

general principle as has been held by the Hon'ble Supreme Court in the case of

M/s. Amrit Agro lndustries Ltd. Vs. CCE, Ghaziabad reported in 2007(2'10) ELT-

183(SC). The analogy that unless it is shown by the manufacturer that the price

of the goods includes the excise duty payable by him, no question of exclusion of

duty element from the price for determination of value under section 4(4)(d)(ii)

will arise will be applicable in this case of service tax also. For ease of reference

relevant parc 14 & 15 are reproduced as under:-

"14. ln our view, the above judgments in the case of Maruti Udyog Ltd.

and Srichakra Tyres Ltd. have no application in the facts of the present
case. /n the case of Assft Collector of Central Excise v. Bata lndia Ltd.
repofted in 1996 (84) E.L.T. 164 this Couft held that under section
4(4)(d)(ii) of Central Excises and Salt Act, 1994 the normat wholesale
price is the cum-duty price which the wholeseller has to pay to the
manufacturer-assessee. Ihe cost of production, estimated profit and
taxes on manufacture and sale of goods are usually included in the
wholesale price. Because the wholesale price is usually the cum-duty
price, the above section 4(4)(d)(i0 lays do,.,.'n that the ",,aiue" will not
include duty of excise, sa/es lax and other taxes, if any, payable on the
goods. lt was fufther held that if , however, a manufacturer includes in the
wholesale price any amount by way of tax, even when no such tax is
payable, then he is really including something in the pice which is not
payable as duty He ls reallv increasino th profit element in another
ourse and in such a case there cannof be anv ouestion of deduction of
dutv from the wholesale oice because as a matter of no dutv has
actuallv n included in the wholesale orice It was fufther held that the
manufacturer
payable and it
excise is paid.

has to calculate the value on which the duty woutd be
is on that value and not the cwn-duty price that the duty of

Drice of the ooods includes excrse dufu oavable bv him. no ouestion of
exclusion of dutv element from the rice for determination of value under

7
..\**

Therefore. unless lf ls shown bv the manufachtrer that the

D

ton will arise

15. ln our view, in the facts and circumstances of the case the
judgment of this Court irt the case of Bata tndia Ltd. (supra) on principl
would apply. Therefore, in the present case, the assessee will have t
show as to how has d ined the value. What the aooellant has
reallv done in the instant case has Io be examine d. Whether the Drice

a db m to his ustomers tains rofit element d elem

e

o

will have to be exam ined. As slated above, this examination is warranted
b.ecause, in the present case, one cannot go by general imptication that
the wholesale price would always mean cum-duty-price, pafticularly when
lhe assessee had cleared the goods during the relevant years on the
basis of the above exemption notification dated 1-3-1gg7."

(Emphasis supptied)

6.4 Thus, the above said principal laid down by the Hon'ble Supreme

court with be applicable to service tax rnatters also. Hon,ble cESTAT in the case

of M/s. Rudra Galary channer Ltd reported in 2015(38) srR 445 (Tri-Mumbai)

Page 7 of 10
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followed the above decision of Hon'ble Supreme Court. Thus, I hold that benefit

of cum{ax value can not be extended to the appcllant in the irrstant case.

7. Regarding penalty under Section 77(2), I find that the adjudicating

authority at Para 25 of the order, while imposing penalty has specifically

discussed non filing of correct ST-3 returns for the Financial years 2ol2-13 &

2013-14- Thus, penalty amount of Rs.40,0001 imposed is spread for 4 half yearly

returns required to be filed by the appellant. section 77(2) prescribes for penalty

of Rs. 10,000/- on each such failure and hence imposltion of penalty of Rs.

40,000/- on the appellant under Section 77 (2) ol the ict is justified and hence I

do not find force in appeflant's argument that the penalty imposed under

SectionTT(2) is higher that what is prescribed in the law.

7.1 . As regards penalty imposed under Section 76, it is a fact that the

Appellant failed to pay the service tax payabre by them as held in foregoing

paras, I do not find any infirmity in adjudicating authority's order for imposition of
penalty under section 76 of the Act as section 76 of the Act says ,,who 

fails to

pay such tax, sharr pay, in addition to such ........ a penatty which shail notbe /ess

than two hundred rupees for every day duing which si;:h failure continues

8. The appellant No.2 has contended that no penalty was imposable

upon him under sectionTSA on the ground that there was no malafide intent on

his part to evade the service tax and also on ground that and department has not

substantiated the allegation against him. I would like to reproduce section 7gA

inserted vide Finance Act, 2013 which reads as under:_

'78A
contra

(a) EV of service t or

(b)..issuance of invoice, bilt or, as the case may be, a challan
without provision of taxable service in violation oi the rules made
under the provisions of this Chapte7 or

(c) availment and utilisation of credit of taxes or duty without
actual receipt of taxabte service or excisable goods either fu y or
p-aftially in violation of the rules made under t-he provisions of this
Chapter; or

Q .pnye b pay any amount collected as servrce tax to the credit
of the Central Government beyond a period of six months from the
date on which such payment becomes due.
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then an direct manager, secretary or other officer of such
company, who at he time of such ravention was in aroe oaon

d was re ble to the com n for the of busine
of such comDanv and was knowinolv concerned with such
contravention. shall be liable to a penalt,,r which mev extend to one
lakh rupees"

(Emphasis supplied)

8.1 Hence, the provisions of Section 7gA are attracted when a

company evades payment of service tax. The appellant company has not made

payment of service tax in the instant case, and it is not in dispute that the

appellant no.2 is a director, who was responsible person for the operations of the

appellant company. Hence, I do not find the merit in appellant,s plea that

department has failed to substantiate the allegation. As regards argument

advanced by the appellant no. 2 that no penalty was proposed during the earlier

proceedings, lfind that section 78A has been inserted in the statute by Finance

Act, 2013 w.e.f. 10.05.2013 and hence it could not have been invoked in earlier

scNs for earlier period. The proposar in the scNs dared 17.12.2014 & dated

07.10.2015 covering the years 2013-14 and 2014-1i is justified. The appeilants

are established company managed by the professionals. I rely on the order
passed by the Hon'ble CESTAT, Chennai, in the case of TVS Motor Co. Ltd.

reported in2012 (28) s.T.R. 127 (Tri. - chennai), wherein it has been herd that:

"r3. Sq far as ground of no penalty advanced by leamed
counsel is concerned there is nothing on record to show
that the appellant avoided its tiabitity-bona fide when it is
an established busi,hess cancern with vast experience in
application of provisions of Finance Act, 1994. lts teturns
did not disclose bona fide omrsslon. Rather facts suggest
that knowable breach of law made the appeltant to iiter
adjudic.ation. Accordingly, no immunity from penatty is
possrb/e to be granted on the plea of tax compliaices
made which was found to be a case no payment of tax on
the impugned seryices provided during the relevant
period."

8.2 Thus, I do not find any infirmity in order imposing penalty upon

appellant no.2, however, regarding quantum of the penarty r find that phrase

used in the provision reads as "... shalt be tiabte to a penatty which may
extend to one lakh rupees". Thus, provision itserf stipurates that the maximum
penalty can be upto one rakh rupees onry. Therefore, rfind merit in the argument
of Appellant No.2 that maximum penarty imposabre is Rs.1 rakh under Section
78A. Accordingly, I reduce penarty amount to Rupees one rakh onry and modify

the order to that extent.
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9. ln view of the above discussion and findings, I uphold the impugned

order with partial modification of penalty on Appellant No.2 is reduced to one lakh

rupees as discussed in per Para 8.2 above. Accordingly, I reject the appeal filed

by the Appellant and partially allow the appeal filed by the Appellant no.2.

10. The appeals are disposed of in above terms.

ffi sqd qT hq-ern sqrt*f, dth t f*qr drdr H.

r

lo

Bv R.P.A.D.

To

3rrgff, FT+tr)

Copv to:

1. The Chief Commissioner, CGST & Central Excise, Ahmedabad.

? The Principal Commissioner, CGST & C. Excise, Rajkot.3. The Assistant Commissioner, CGST & C. Excise Division (OId _S.TAX
Division), Rajkot

I The Superintendent, CGST & C Ex Range {otd - S Tax Range tV), Rajkot.5. Guard File.

anradi Shares & Finance Ltd,
Marwadi Finance Plaza,
Nana Mava Main Road,
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Shri Ketan Marwadi,
Director,
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9. ln view of the above discussion and findings, ! uphold the impugned

order with partial modification of penalty on Appellant No.2 is reduced to one lakh

rupees as discussed in per Para 8.2 above. Accordingly, I reject the appeal filed

by the Appellant and partially allow the appeal filed by the Appellant no.2.

10.

8o .

The appeals are disposed of in above terms.
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