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:: ORDERS IN APPE L ::

Mis. Marwadi Shares & Finance Ltd, Marwadi Finance
Plaza, Nana Mava Main Road, Near Iscon Mega Mall 3600001 (hereinafter
referred to as “the Appellant”) and Shri Ketan H Marwari, Director of Appellant
No.1, (hereinafter referred fo as “the Appellant no.2") have filed separate
appeals no. V2106 [/ RAJ/ 2016 and V2/107/RAJI2018 respectively against the
Order-in-Original 27& 28/ADC(BKS)/ 2015 dated 26.02.2016 (hereinafler
referred to as “the impugned order”) issued by the Additional Commissioner,
Central Excise & Service Tax, Rajkot (hereincfler referred fo as “the
adjudicating authority”).

2 The brief facts of the case are that appellant is a registered service
tax assessee under the calegory of "Stock Broker's Service, Banking & Financial
Services and Business Auxiliary services. Dunng the course of the audit it was
found that the appellant is coliecting an amount under “interest free deposit
scheme” from the clients while opening of "DEMAT" account; that floated five
types of Deposit Schemes for their customers/ Demat zzcount holders and
collected an amount of Rs.10,000/-, Rs. 4000/-, Rs. 3000. Rs.2500/- and
Rs.1250/- as interest free deposit, that the appellant deducted amount of
Rs.1000, Rs.400, Rs.300, Rs. 250 and Rs 125 respectively towards Annual
Maintenances Contract ("AMC" Fees and paid service tax on this amount only
However, Rs.8000/-, Rs. 3600/-, Rs 2700/-, Rs.2250/- and Rs.1125/- respectively
was retained by the appellant as interest free refundable deposit and no service
iax was paid on this amount even in the subsequent yvears_ It was slso found that
in cases other than the “deposit Scheme” demat account holders they had
collected different amounts towards “Annual Maintenance Charges” per annum
and paid service tax on the same at appropriate rate. Whereas, considering that
the value of such services remained hidden as the said interest free deposit is
available lo them at their disposal, show cause notices demanding service tax
amount of Rs 11,37 885/- (Rs.546 060/- & Rs 591 825/ for the periods F 'Y
2013-14 and F.Y.2014-15 respectively) were issued under Section 73 of the
Finance Act, 1994 {hersinafter referred fo as “the Act”) read with Section 67 of
the Act and Rule 3 of the Service Tax (Determination of Vaiue) Rules. 2006 and
also proposing penalty under Seclion78A of the Act upon Appellant No.2, The
adjudicating authority confirmed the above demands alongwith interest vide
impugned order. Penaity under Secticn 78, 77 was imposed on the agpellant and
penally under Secticn 78A was imposed on the appellant No.2

-
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3. Being aggrieved with the impugned order, the appellants have

preferred the present appeals, mainly, on the follawing comm an grounds:-

(i) Observations made by the Adjudicating Authority in Paragraph 17
of the impugned order are contrary to the documentary evidences placed before
him as much as they are not engaged in providing any banking & financial
services but a registered broking firm with Bombay Stock Exchangs; that
evidence in form of (i) circular notice No. B0626/01 dated 17.03.2001 issued by
Stock Exchange, Mumbai (ii) Certificate of Chartered Accountant establishes that
no interest was eamed by them on such deposit which were not considered by
the adjudicating authority. that the said deposit amount was retained as ‘security’
by accounting for the same in the balance sheet as ‘current liability' and the
same was not employed for any financial gain,

(i) The department has taken dual stand while arriving at service tax liability,
as at one hand set off of refund of security deposit is considered against receipt
le. treating as “deposits” and on other hand its demanding service tax on the
said amount treating the same as income and hence demand is not sustainable |

(iii)  That the case laws in respect of M/s. Laxmi Machine Tools [1982 (57) ELT
211 (Mad)], Mis, VST Inds Ltd [1898(87) ELT 395 (SC)] and in the case of BSNL
2010(17) STR 322( Commr Appl.) are applicable in their case

{iv) It was their bona fide belief that amount collected as deposit is not
liable to service tax and hence they neither charged nor collected service tax;
that therefore ‘cum duty’ principle for the purpose of computing the service tax
liability was applicable in light of the decision in the case of M/s, Advantage
Media Consultant [2008(10) STR 448] which is maintained by Supreme Court as
reported in 2009(14) STR J49 (SC). They further contended that non-collection
and non-payment of service tax has occurred solely on account their bonafide
belief and hence no penalty under Section 76 and 77 could be imposed

() It is further contended that no penalty was imposable upon
Appellant No.2 under Section 78A as no specific ground or reason is disclosed in
the impugned order justifying imposition of penalty as there was no intention to
evade lax by the appellant since the appellant has filed apoesal before Hon'ble
CESTAT against OIA NO. RJT-EXCUS-000-121-14-15 dated 20.07.2014 and

D
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RJT-EXCUS-000-APP-177-14-15 dated 28.08.2014; that maximum personal
penalty amount prescribed under Sechon T78A Is Rs.1,00.000/-wheras
adjudicating authority has imposed personai penalty of Rs.11,.37 885/- which is
equal to the demand of service tax which is illegal and not justifiable

{wi) Limit for imposition of penalty w's 77(2) is Rs.10,000/- whereas
penalty of Rs.40,000/-imposed under impugned order is beyond the monetary
limit prescribed under Section 77 and hence impugned order imposing penalty
higher than the monetary limit prescribed is not justified. They referred Hon'ble
Supreme Court's decision in the case of M/s. Hind istan Steel Ltd reported in
1878 ELT (J158) to contend that penalty should not be imposed merely because
it was lawful to do so.

4. Personal Hearing in the matter was held on 2504 2017 and again on
21.06.2017for fresh hearing due to change in Appellant Authority, which was
attended by Shri Chetan Dethariya and he reiterated grounds of Appeals of both
the appeals. He requested to keep these appeal in abeyance as earlier orders
passed by Commissioner{Appeals) are in Tribunal and would be hear in near
future. He also submitted that no personal penalty on Shri Ketan Marwadi is
justified as because all these were in knowledge of department and there is no
malafide intent on part of Shri Marwadi, Director; that the department has not
been able to substantiate the allegation against Shri Marwa<, Director.

FINDINGS

5. | have carefully gone through the facts of the case, appeal
memorandum, submissions and records of personal hearing. The issue involved
in the appeals are (1) Whether the Appellant is required to pay service tax on the
services offered to their clients under Interest Free Deposit Schemes or not and
(2) Whether penalty under Section 78A of the Act was rightly imposed upon
Appellant No.2 or otherwise.

6. | find that the appeliant has vehemently contended that the said
deposits were “interest free deposits” and in lieu of it they have not charged the
annual maintenance charges from their clients or waived the same. | find that
providing of services by the appellant is not in dispute i.e. appellant has provided
services with or without collecting charges as per their business policies.
Therafore, taxable event is in existence and appellant is required to pay service

Page 5 of 10
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tax on the value of the services provided by them. It can not be said that the
seivices were provided without any consideration inasmuch as waiver of AMC
charges were available only when certain amount of sum deposited by the clients
with the appellant. The appellant's argument is that the amount collected is
‘security deposit’ but the same does not hold good as the appellant has deducted
certain amount in 1% year and reward is granted to depositor on remaining
amount for 2" year. It is a fact that the deposiiors of interest free deposits are
rewarded by way of waiver of AMC charges and it is an agreed upon business
transaction. The appellant has provided services to their clients for a
“consideration” in the form of deposits much more then AMGC. | find that in terms
of Section 87 read with Rule 3 of Service Tax (determination of Valuation) Rules,
2008, the value for the purpose of service tax would be the AMC charges waived
iL.e. otherwise charged by the appeliant from their other clients. | find from Table
A and Table B at Para 6 of the impugned order that service tax has been
demanded on the basis of number of accounts under the “Deposit Schemes" and
value of the services has been taken as per normal AMC charges collected by
the appellant from their other demat account holders which is as per provisions of
Section 67 of the Act read with Rule 3 of the Service Tax (Determination of
Vaiue) Rules, 2006 and hence correct and proper, Thus, there is no legal ground
to interfere with the order in this regard,

6.1 | find that the appellant has placed reliance on Stock Exchange
Mumbai's Circular 80626/01 dated 17.03.2001 and a chartered accountant's
certificate in respect of utilization of amount of ceposit ang «'s accounting in the
balance sheet. | find that end use of amount is not a basis for assessment of
service tax and arriving at correct valuation of services provided by the service
provider. The adjudicating authority has correctly refied upon my predecessor's
order No. OlA No. 331/2012/Commr (A) /RBT/ RAJ dated 14.06.2012

6.2 | find that the appellant has relied upon the decision of the Hon'ble
High Court of Madras in the case of Laxmi Machine Tools 1892 (57) ELT 211
(Mad) affirmed by the Hon'ble Supreme Court in the case of VST Industries [td.
1998 (87) ELT 385 (SC). However, on close examination this case appears on
different footing as it is not a case of security deposit and notional interest but
waiver of AMC charges being collected from other customers by the appeliant
but not being collected from depositors for 2™ year onwards under Interest Free

Security Deposits. W\ pu)

o
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It is an admitted fact that the appellant has not collected any

amount towards Service Tax, hence consideration is not inclusive of Service Tax,
Thus, argument for cum-tax-value or cum-duty-price can't be accepted as a

general principle as has been held by the Hon'ble Supreme Court in the case of
M/s. Amrit Agro Industnes Ltd. Vs, CCE, Ghaziabad reported in 2007(21C) ELT-
183(SC). The analogy that unless it is shown by the manufacturer that the price
of the goods inciudes the excise duty payable by him, no question of exclusion of
duty element from the price for determination of value under section 4(4)(d)(ii)
will arise will be applicable in this case of service tax also For ease of reference
relevant para 14 & 15 are reproduced as under -

6.4

“14.  In our view, the above judgments in the case of Maruti Udyog Lid
and Snchakra Tyres Lid. have no application in the facis of the present
case. In the case of Assit Colector of Central Excise v. Bala India Lid
reported in 1996 (84) EL. T 164 this Court held thal under sechion
4(4)(d)i) of Central Excises and Salf Acl, 1984 the normal wholesale
price s the cum-duty price which the wholeseller has lo pay fo the
manufacturer-assessee. The cost of production, estimated profit and
taxes on manufacture and sale of goods are usually included in the
wholesale price. Because the wholesale price is usually the cum-duty
price, the above section 4{4)(d\i) iays dovn that the “cafue” will not
include duty of excise, sales tax and other laxes, i any, payable on the
goods. It was further held that if, however, & manufacturer includes in the
wholesale price any amount by way of lax, even when no such tax is
payable, then he is really including something in the price which is not
payable as duty. He is really mcreasing the profit element in_another

ig & case nal e any guestion of
di he wholesale pri 52 a5 a malter of fact,_no dity has

actually been included in the wholesale price. It was further held that the
manufacturer has to calculate the value on which the duty would be

Ppayable and it is on that value and not the cum-duty price that the duty of

excise is paid. Therefore uniess i is shown by the manufacturer that the
c_lf 5 Includes excise d 7. no stion of
8 of duty elemen the price fi termination of val r

section 4(4)(dl{i) will arige

15. in our view, in the facls and cireumstances of the case the
Judgment of this Court in the case of Bata India Ltd. (supra) on principle
would apply. Therefore, in the present case the assessee will have fo
to has defermi e valuse. the affant

really done in the instant ca la be exami Whether

! by i his cust & containg glement fement
will have ]'_q_ be examined. As stated above, this examination is warranted
because, in the prasent case, one cannot go by general implication that
the wholesale price would always mean cum-duty price, particularty when
the assessee had cleared the goods during the relevant years on the
basis of the above exemption notification dated 1-3-1957 *

(Emphasis supplied)

Thus, the above said principal laid down by the Hon'ble Supreme

Court with be applicable to service tax matters alsa. Hon'ble CESTAT in the case
of Mis. Rudra Galaxy Channel Ltd reported in 2015(38) STR 445 (Tri-Mumbai)

S
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followed the above decision of Hon'ble Supreme Court. Thus, | hold that benefit
of cum-tax value can not be extended to the appaliant in the nslant case.

O Regarding penalty under Section 77(2), | find that the adjudicating
authority at Para 25 of the order, while imposing penalty has specifically
discussed non filing of correct ST-3 returns for the Financial Years 2012-13 &
2013-14. Thus, penalty amount of Rs 40,000/~ imposed is spread for 4 half yearly
returns required to be filed by the appellant. Section 77(2) prescribes for penalty
of Rs. 10,000/- on each such failure and hence imposition of penalty of Rs.
40.000/- on the appellant under Section 77 (2) of the “ctis justified and hence |
do not find force in appellant's argument that the penalty imposed under
SectionT7(2) is higher that what is prescribed in the law.

7.1, As regards penalty imposed under Section 76, it is a fact that the
Appellant failed to pay the service tax payable by them as held in foregoing
paras, | do not find any infirmity in adjudicating authonity’s order for imposition of
penalty under Section 76 of the Act as Section 76 of the Act says “who fails lo
pay such tax, shall pay, in addition to such ... a penally which shall not be less
than two hundred rupees for every day duriny which such faflure continues

8. The appellant No.2 has contended that no penalty was imposable
upon him under Section78A on the ground that there was no malafide intent on
his part to evade the service tax and also on ground that and department has not
substantiated the allegation against him. | would like to reproduce Section TBA
inserted vide Finance Act, 2013 which reads as under--

78A. Where & company has commutted any of the folfowing
confravenlions. namely —

(8} evasion of service tax or

(b} issuance of invoice, bill or, as the case may be, a challan
without provision of taxable service in violation of the rwas made
under the provisions of this Chapter. or

{¢] avaiment and wlisation of credit of taxes or duty without
actual receipt of taxable service or excisable goods either fully or
partially in violafion of the rules made under the provisions of this
Chapter: or

(d} faulure to pay any amount collected as service fax ta the credit
of the Central Government beyond a period of siv months from the
date on which such payment becomes due.

r-.]'. ¥ 1
ot
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then any director, manager, secrefary or other officer of such

company, who at the time of such contravention was in charge of,

ngd was responsible o, the company for th of business

of such company and was knowingly concemed with such
confrevantion, shall be liable to a penalty which mav extend to one
lakh rupeas”

(Emphasis supplied)

8.1 Hence, the provisions of Section 78A are attracted when a
company evades payment of service tax. The appellant company has not made
payment of service tax in the instant case, and it is not in dispute that the
appellant no.2 is a director, who was responsible perzon for the operations of the
appellant company. Hence, | do noi find the merit in appellant's plea that
department has failed to substantiate the allegation. As regards argument
advanced by the appellant no. 2 that no penalty was proposed during the earlier
proceedings, | find that Section 78A has been inserted in the statute by Finance
Act, 2013 w.e.f. 10.05.2013 and hence it could not have been invoked in earlier
SCNs for earlier period. The proposal in the SCNs dated 17.12.2014 & dated
07.10.2015 covering the years 2013-14 and 2014-15 is justified. The appellants
are established company managed by the professionals. | rely on the Order
passed by the Hon'ble CESTAT, Chennai, in the case of TVS Motor Co. Ltd.
reported in 2012 (28) S.T.R. 127 (Tri. - Chennai), wherein it has been held that:

“13. So far as ground of no penally advanced by leamed
counsel is concemned there Is nothing on record fo show
that the appeflant avaided its Nability bora fide when it is
an eslablished business concem with vast experience in
application of provisions of Finance Act, 1994, lis returns
did not disclose bona fide omission. Rather facts suggest
that knowable breach of law made the appeliant to suffer
adjudication. Accordingly, no immunity from penalty is
possible to be granfed on the plea of tax compliances
made which was found fo be a case no payment of fax on

the impugned services provided during the refevant
pariod *

8.2 Thus, | do not find any infirmity in order imposing penalty upon
appellant no.2, however, regarding quantum of the penalty | find that phrase
used in the provision reads as “... shall be liable to a penalty which may
extend to one lakh rupees”. Thus, provision itself stipulates that the maximum
penalty can be upto one lakh rupees only. Therefore, | find merit in the argument
of Appellant No 2 that maximum penalty imposable is Rs 1 lakh under Section
7BA. Accordingly, | reduce penalty amount to Rupees one lakh only and modify
the order to that extent,

L ]
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9. In view of the above discussion ard findings, | uphold the impugned
order with partial modification of penalty on Appellant No.2 is reduced to one lakh
rupees as discussed in per Para 8.2 above. Accordingly, | reject the appeal filed
by the Appellant and partially allow the appeal filed by the Appellant no 2.

10. The appeals are disposed of in above terms.
te g Wl w0 Ruenr 3w ok @ B s g
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By R.P.AD.
To, I . = e
| Mis. Marwadi Shares & Finance Lid, | st et E UT meE TRt
' Marwadi Finance Plaza, FARET WA SR, A s A A

Nana Mava Main Road, Er e e S
Near Iscon Mega Mall, ST

|
RAJKOT- 360001 _ Biiasiaciil N
| Shri Ketan Marwadi, o &FF BT
Dirﬂﬂtﬂr. m

Mis. Marwadi Shares & Finance Ltd,

| Marwadi Finance Plaza.
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Nana Mava Main Road, FIFRIREY TR SN, i s e
| Near Iscon Mega Mall, FERL HaT HW K T
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Copy to:

1 The Chief Commissioner, CGST & Central Excise, Ahmedabad.

2, The Principal Commissioner, CGST & C. Excise. Rajkot.

3. The Assistant Commissioner, CGST & C. Excise Division (Old =S.TAX

Division), Rajkot

4 The Superintendent, CGST & C Ex Range {old - § Tax Range IV), Rajkot,
5, Guard File.

Page 10 of 10



Aopaal Mo V206 & 107RAIZ0E
= 4 =

9. In view of the above discussion and findings, | uphold the impugned
order with partial modification of penalty on Appellant No. 2 is reduced to one lakh
rupees as discussed in per Fara 0.2 above. Accordingly, | reject the appeal filed
by the Appellant and partially allow the appeal filed by the Appeliant no 2.

10. The appeals are disposed of in above terms.
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Division). Rajkot
The Superintendent, CGST & C Ex Range {old - 5 Tax Kange |V), Rajkot.
Guard File

0.

Page 100of 10



