AT (A1) T TR T S A
O/ THE COMMISSIONER (APPEALS-1T), CENTRAL EXCISE,
efdre . S Sem o s /2 Floor, Central Excise Bhavan,
fir w1t B 72 ¢ Race Course Ring Road,

‘| ] = 1 'ﬂ'ﬁ*ﬂ m

HATTER2441142

.:!E:r - "

el Fiy Ma . U2E] § ||1| Xl wiilsrajlolii pimall conm

& Hie EEA FE S o Maw W/ Tl |
Aygpeal ¢ Fike Wi at ¥ . CAlEY Mai -
VIRS RAJZOI6 o5 b o DCIAMAS2015-16 28.12.2015
ﬂ"':t' }1\' ) J'.'"“d
W ¥OE AR JEET (Order-In-Appeal No.): -
RAJ-EXCUS-000-APP-008-2017-18
e &7 T - Sl F & A
Date of Order: 29.05.20017 Date of issue: 05.06.2017

o FAT i, ArE (e ZEm aia
Passed by Shri Uma Shanker, Commissioner (Appeals-lll)

Fil m}nqﬂln?ﬁ!yqlﬁlprwfmyqﬁrEMMEFEWH_HHWHTMTfMmeﬂF
wl i ¥Ew # wea |
Apging ul bf abowe menboned CHO iEsued By Adutcaai ininlDeputyidesistand Commissioner, el Exgitd | Sonace
Tan. Rsghot ¢ ssenasgm | GAandnidham

g  wdrEFar & wigEny &t AW Ud uAr / Mame & Address of the Appeliant &

Respondent -
Mis, GIC Indusirial Components LLP, GLD.C. Spl. Shed No. 14, Shankar Tekn,

Jammngar,

o smEwndw ® rie s sl Toetatee whe & pegem arftsh ¢ often & aeen gia s wEe Y
.:m-wmw.mu,m.n:mmnhmnlmmmuppmh:muwumlumuymuhmwm

A fow vrE bl e w7 fae AT ATEREET & oS el S Sem e e & w3
A rhﬁn e BT 10 nnmm:mammmﬁwm”rfﬁ
Appomi o Customs. Exciia & Serace Tas Appelsts Trhunal under Section 356 of CEA. 1944 /. Under Seclir 36 ol ire
Fmance &gl 19534 an appeal e 5o -

i T wrunes A FElEE W s S oues ATl TPOEE WFE TO fweT AT FurEioE & e o, S
ot @ 7, vt & o 7§ T et d ol S u
The specal bench ol Cussoomi, Excise & Seroce Tox Appolaie Teboral ol Wesl Block Mo 2. RE Puam, Mew Delhi in
&l malters ialng o cossficeon and saluntan

i) moes afTks ja) @ e WE WOE & wAm o ol A0 doe weE, S seng nee v e i St
Fitee; o8 afren erfm qfsm 20, o dvew afferw S, Aot e, e 80018, ® 8 R e i
To iha Wes regionsl bevch of Cusioms, Excrse & Sevvece Tas Appakiabe Tribunal (CESTAT) &t O-20, New Mardat
Hosgkl Compund, Meghani Megar, Ahmedabied, XE0016, in case of appeals ofher Ihan As mandoned i pars- Tia)
hlig

T by Ao & pEw e uEe SR F T b seow e (el faweerd, 2001, & w6k rw
7 md e EA 1 an oflt A g e amn o W W wwoww eEY Ko, GE SR R R

oin o it afn #y mvm o . T & gTH W TEE E 7 #
g @ ww ) 000n w4 S000. s Fww 10,000 @ s Bl e owrs @ o wees =) B

5 FE O FrETIAw aEw & e gErm @l

:

b
z
;
|
a
i
:
|

The appesi io e Appelais Trbene srail b foed w guadruplcals in Gim BA-3 | as presciibed under Puls § ol
Exping (Appaal) Aidgs, 2007 and sfall be alcompanied againgd one wiech ol besl = b8 Sccampansed Oy @
He 00004 B 50008 FAs 000006 wivea amount ol duly demandinderestpennByietund & uimo O Lac, 5 Loc @
Eeed abovs 50 Loc mspectively in the form of orossed bank deah o tivowr of Asst Registrar ol

gedsle gaciol bank of e place wigre the Drch of any nomnsed pubic secior bank of The (acd whaie e
the Tribunal s siusked AppRcHias made jor grunt of siay shid be sccompanied by & lee ol Ay SR

%
e

H , . +
{E et e g 574 & o ofvet & & m omlol on TEE w TEW mEw & Yo wfs & oo et Tl ofd A A
FATA & [ TF uE e i wie o R OB = R e UE AT OF e 3o fune B it o ol i
e awkn suT 5 FTE W SE EW, S oAm v = 5 ATE Fo R WERE A0 AR v @ oAt ¥ S wmw 100
m_-._mll.Htmmm-mm&uﬁﬁa:mllﬁnmmiﬂ|ﬁmml?n i el
e & mar # operme iR & oam A fah O e gt F s oen by S mgﬁmr‘rm
i) | -

The Eppasl unoe’ s section (1) of Bechon 88 o he Finende Acl. 1004, D W Agpaiais Trbunol Shai be fileo o
guodrupicae m Form ST5 s prescnbed undes Rude G915 of ihe Service Tas Fules VOOL aiil Shal b acodhrdbnesd
by & copy ol Pw wder appesiod agains one of wiuch shal Do Cenilfed copyl Gnd  Should Do ACTOSTRGned Dy 0 lpey
pf Bs 1000 afeve The st Bf eerdcs L6 B misresl demonded § peesly fewed of Ma 5 Lekhe of s R SO000-
whstn (e amounl o seiviee ma & mienss] demgedss] & peially Beied 5 mone e fee BEhs A nol aceading R
Fiey Lakka. Bs 10,000 wheer the emoun ol sardos o & inieiest demnanded & pensity lesied B more than Rty Lakhs
rupess. 0 (hi form ol oossed bank dra® 0 favow of B Asssianl Fapaiar ol he banch ol neminsted Pubec Secior
Hank of the pace whemr the bench of Tobunal & siualed. | Applicahon made for gram of sy s8eil be accompecred by
a lpe of Ru 500~

Tl



in

i3

L

(i)

fiy

(4]

[}

il

I+

[{&]]

(E]

iF

Le]

-

e yfifemn, 1994 @ b &6 TwammE Q) ew (28 & ek ek O wd eds drer Peard, 1994, & e ) o
HaﬁrkmﬂﬂWms.T-?#ﬂmwhhwm“#nWMmem.mmxﬂ

The appeal under sub secion (21 and (28] of he secien B the Fimonce Aol 1994 shall be Hed in For 5T 7 as presceibed
under Fulg 0l (2] B O{2A) of the Servics Tas Mules 1004 and shall be accompanied By & eopyp of order ol Commissioner
Cental Emtise or Commistionst Cengal Exciep [Anpants) fone ol which shall be o cenied copy) and eopy of Te aider
passed by the Commissinner sghiriting tho Assistand Camnissienss 1 Degefy Commasionar of Contesd Excisal Sarsice Tox

i Ee e appeal befors ihe AnpaBils Tdbunal
mEhﬁrm v g gl st (i) & 0 i & Emt & DT ST wee YRR 104 B
o ] & weta, b BT shlaeE 10 @ trn A & b A et oh oy ok Bogw e & ofy anely

A

#m#ﬂMmemlmwﬂﬁnnmnmnwwr A, F R e

B w e B s awd S g o & orke s St o il b 0 o et w B SR +
Nﬁm{#“#ﬂtl%mhwwﬂﬁﬂml

il um 11 e e

i@ =iz Faw iy ot b aa ofe

[} et 7w Trmamesl & Ban § & vt b oA

-iﬂwﬂ:nmntmmWnmmrltm#vwmmﬂimm

rune wofl o a0 an Al P

For an oppeal o ke Sed before the CESTAT wels Saction 350 of e Caniral Ewciss Acl, 184 which is ko made

nppleable to Service Taa under Secton 81 of ™ Frases Aot 1094, an appenl agains! Svs aini shal ke befors (e Trbuna!

on paymant ol 10% of the duly demanded shems duty o duly and pensily s o depute or penally  whare pecalty slons = m

mﬂn.pmﬁmﬁumrﬂu'pmmmﬂhmm:m-nulnﬂhﬁm 10 Crores

Under Ceniral Excisn weal Seivice Tiam, “Duty Deenacchet™ shall einde

:

#E

L] amoon! detemingid e Sachon 11 0
] rmouni of proncous Ceaesl Tl iekem
i ammini peyable onder Bule § of the Cenvat Crede Aules

+ prowaded Turthes B8 1he proviions of Pem Sacuon shall nol spply & the siay appSceson and sopeais pesdig belone
any appeflse authonty prioe 8o Ihe commencement of ihe Finance Mo 2 Aol 2014

W wrEw w prieer sww

Hm?wum-mmdm
Bk mfiw M s & & e W 190w ISEE W owum E mA A
E:;rr“ “.npfrnmhatntw:rmnm iR wTae ohws fr e R nmh e 110004, =

A pevison appcation fes i0 the Usdss Secrelary, 8o the Gowenmenl of e, Seamon Applicaiion Uit Minisry of Finanos
Depanmant o Revenue, #h Floor, Jesvan Desp Auikdng Parlomens Saiool, Mew Dslhi- 110001 under Seclion 15EE of =
CEA 1844 in pesgecl of [he towing cose, gowamsd by el proviso o sebessction (1) ol Seciis-35 bk

off mw & figlt & munt &, @ fegh == = Bl s=was o s k wgmim & gime o Sl wew s
mmmwmmntm.wﬂmgﬂmhgtn:twtmh'*.m-uﬂw

Pt S o & e & e boamnd Sy
In case of Bny s of goods. whare the ks cocirs in Wanall from & fackory Bo 0 wineRoEs of {0 ancther iachory or fom ong
ilufing ihe cowse of peocessng of ihe goods n o enrshouse o i seeage shether in 8 Bdon o 0oa

L MEw af mte Do B em b 0
I case of gonds esporied ouiside indkd svpon to Necal of Skoten wdlhoul payment &l Aoy
@ pgh

e o it o gk TS ot & Aee el omp B o o
ans b & mem Aen & ook afte owom S oo m o i

-
g

g3
:
it
3
?
i
|
E
?
|
:
¥

SEEN
i
SETEL
[ Bl
: 4if
g G4 &
i i
L E
g

i ¥
: 5

£ 3

5

‘

E

i

i

i

be pecompanieg by A lee of Re 200 whem the amouni vodved & Bupess Ore Lac o ess
nre ihan Fupess Ong L

mnd Ha

=% g wkw & o wiwt & Aawy | oA e miw & o aew W : w= Wt fiem I WE
lr?lﬂﬂm‘ﬂt'mmﬂ!hﬂ ﬂﬂmdwmmﬂmﬂﬂm Ty

17 case, i the orer coves vanops. umbers of order- in Oigingd, fee Tor mach (R1Q, shesdd ba pasd in ihe adomane masner

not withsianding P fac) thal e one appesl %0 ke Appeilss Teihungl of B cne ppplicalion o e Covimi Govi Ad @e case

mry be, is filed to Avod scriplora work f aucising Bx | lakh fee of 83 100 dor each

murENTtE S ftrraar, 1875, & SRR wmEr NE 3shw e pemw anEe B oY of BRART E50 #vf as
FEraTEn e T2 =) |

of application or 10 s the case may ba, and Ihe ordes o the adjudenting sefesits bl Bas & oot fes g
of Ry 50 as prescrised undar Schedule-l in beemn of the Coen Fae Acl 1075 &8 amenied

m_mm 2 Eme e eemieers (el A Braesl 1947 4 & v s safue amet
w=A me Tt & i 0 cee arER e am B o

Almnlion B ako el S The B coveing Thess and S relalsd moaliem conlmsed g e Cosloms, Excies ind Sefdace
Appaliane Tréwew (Procaduie] Russ 1387

3

Foer tha pisbomis, detied sad mies prossions reisang o Wng of appsal 1o Mo higees appoiae auscely, e appallam may
feips Bn the Depatmeacksl wphile e chae gow in




10

Appeal Mo, VHESRALIDE

- ORDER IN APPEAL ::

Mis, GIC Industrial Components, LLP, GIDC Special Shed No. 14. Shanker
Tekri Udyog Nagar, Jamnagar (hereinafter referred to as ‘the appellant) has filed the
present appeal against the Order-in-Original No.DC/JAMID5/2015-16 dated 28.12.2015
{herainafter referred to as ‘the impugned order’) passed by the Deputy Commissioner,
Central Excise & Service Tax, Jamnagar (hereinafter referred to as ‘the lower adjudicating
authority’)

2 The facts of the case are that during the scruting of ER-1 returns for the
period March-2014 to June-2014, it was noticed that the appellant has paid education cess
and secondary & higher secondary education cess from the cenval credit balance of basic
excise duty and additional duty of customs, which resulted in short payment of education
cess and S&H Edu. Cess in view of provisions of Rule 3(7}(b) of the Cenvat Credit Rules,
2004 (hereinafter referred to as “the Cenvat Credit Rules, 20047) which worked out to Rs.
1,341,504/, Therefore, SCN No Vi74(4)-02/Demand/2015-16 dated 07.04.2015 was issued
to the appellant proposing recovery of short-paid amount of Edu. Cess & S&H Edu Cess
alongwith interest and penal actions, which was decided by the lower adjudicating
suthority, who vide impugned order, confirmed the demand alongwith interest under Rule
14 of the CCR readwith Section 11A/11AA of the Central Excise Act, 1944 and also
imposed penalty under Rule 15 of the CCR

3. Being aggrieved with the impugned order, the appellant preferred the present
appeal wherein it has been pleaded that the appeliant had relied upon the judgment of
CESTAT. Ahmedabad in the case of Donear Industries Limited — 2008 (233) ELT 4Tn -
Ahd.) which is squarely applicable in their case; that against this the adjudicating authority
has simply relied on the decision in the case of Bharat Box Factory Ltd. (unit No. 1) -
20111 (265) ELT (Tri-Del ), that the adjudicating authority has failed to appreciate reliance
placed by him which has no application to the fact of the present case, that the said
judgment pertains to exemption under Noti. No. 58/2002-CE which is applicable only to
specified Area Based Units which has no relation at all with their case; that it is settied law
that meaning of term in exemption notification cannot be understood with reference to
similar term used in different statute unrelated to such notification.

4 Personal hearing in the matter was held on 25.04.2017. Shri R.T Vajani and
Shri Subhash Boradia, Consultant appeared on behalfl of the appellant and reiterated the
grounds of the appeal

4
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5 | have carefully gone through the facts of the case. impugned order, appeal
memorandum and submissions made by the appellant at the time of personal hearing. The
limited issue to be decided in the present appeal is whether the cenvat credit of basic
excise duty can be utilized towards payment of education cess and S&H Education cess,
or otherwise

6 | observe that the adjudicating authority has confirmed the short-payment of
education cess and S&H Education cess since the appellant has paid the amount towards
payment of cesses by utilizing cenvat credit balance lying in basic gxcise duty account, in
terms of provisions contained in Rule 3(7){b) of the CCR. | find that Rule 3(7)(b) of the
CCR provides that cenvat credit in respect of education cess and the Secondary and
Higher Education cess on excisable goods shall be utlized towards payment of education
cess and the Secondary and Higher Education cess respectively on any final product
manufactured by the manufacturer Thus, the said provisions restricts the utilization of
credit of education cesses towards payment of education cesses only. However, | find that
the said provisions do not restrict the utilization of credit of excise duty towards payment of
education cesses payable on any final preduct. Further, the provisions of Rule 3(4) states
that the cenvat credit may be utiized for payment of any duly of excise on any final
product Since the Education Cess and Secondary & Higher Education cess are alsp the
'duty of excise’, the cenvat credi of basic excise duty can be utilized towards payment of
education cess and secondary & higher education cess. In suppor of my wiew. | rely on
the decision of High Court of Gauhati in the case of Kamakhya Cosmetics &
Pharmaceuticals Private Limited — 2015 (323) ELT 33 (Gau.) wherein it has been held as

under:-

Cenval credi - Utiisation of - Credit of Basic Excise Duty for payment of
Education Cess - Cenval credit of Basic Excise Duly was wed by Gauhal)
High Court in Prag Bosimi Synthetics Lid. to be wlitsed for paymen of NCCD
Bul not vice-versa - In view of ratio of impugned judgment, utivsation of Cenval
credit of Basic Excise Duty allowed by Tribunal for paying Education Cess - No
infirmity in Tribunal's order, it bamg in conformity with views taken by High Court
- Appeal of Department! dismissed - Ruie 3 of Cenvat Credit Rules, 2004

Similar view has been paraphrased in the following case laws
(i} Balaji Industries — 2008 (232) ELT 893 (Tri-Ahmd. )

(i}  Godre Consumer Products Limited — 2007 (218) ELT 585 (Tri-Kolkata)

=
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(i)  Sun Pharmaceutical industnes — 2007 (207) ELT 673 (Tri.-Del.)

7. In view of the discussions and findings as above, | set aside the impugned
order and allow the appeal filed by the appellant

¢ witEFA Zaw 23 fr o wde & e sed @%@ W A 2
8. The appeal filed by the appellant stands disposed off in above terms.
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B st
To,
M/s. GIC Industnial Components. LLP, ,
GIDC Special Shed No. 14, gt
Shanker Tekn Udyog Nagar,
Jamnagar
Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Principal Commissioner, Central Excise and Service Tax, Rajkot.
3) The Deputy Commissioner, Central Excise & Service Tax, Jamnagar.
4) The Superintendent, Central Excise, AR-l Jamnagar.

5} PA to Commissioner (Appeals-lIl), Central Excise. Ahmedabad.

6) Guard File
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