
o
&

0 ::3rqfd (3rfff,-lll) .6'1 6r+trq,{et{ TFIr6 ll'ffi'::

O/O TITE COMMISSIONEIT (APPIiALS.III), CENTRAL EXCISE,

effiq ra, #f;rq ,acr4 ?JFF sltrI / 2nJ Floor, Central Excise Bhavan,

tg df$ i{-rr tg, / I{ace CoLtrse Rirtg Road,

{rfr-6td / Raikot - 360001
E iq m{i

l'ele Far No 0281 2l?7952/2ll I 1J2 llrniril : cc\ lsra kotiir ail.cort

o$
')/'

1 ffiis /

6'

G

4

q

31$-fr , sl.a riGcr ,

^ppe,,l, 
Fil. No ;f

V2l85 /RA.l/2016 dq}fY)

{i{ 3rd?r {i /

OlO No

l)c/.tAM/05/20 t 5-16

-APP-008-2017-18

28.12.2015

05.06.2017

)#
o")

t ,,.

aqrf, 3ilear'{iEqr (order-l n-Appeal No.):

RAJ.EXCUS-OOl)

3nt!r 6T ftaFF/
Dare of Order:

29.05.2017
ilt 6-{A Sr aTt-s,
[)atc ol'issue:

(A)

aft 5Jn riw, 3rrfld (3q-f,-lll) 4.ERT crft-d /

Passed by Shri Uma Shanker, Commissioner (Appeals-lll)

]Itl13n"qfa/q{a}q{d/]cq.fd/sflqs}E-{a,adr{3;cr(9]86/i.Er6{,IlTitd/drrd,R/:TiliqlTleqrof,qlfifud
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Ansiog oul ol above mentioned olo issued by Additional/JornuDepuly/Assislanl commissjoner. central Excise / service

Tax. Raikot / Jamnagar / Gandhidham

3r+d-6-S & cffir 6I alrl rr4 q? / Name & Address of lhe Appellant &

Respondent .-

M/s. GIC Industrial Contponcnts LLl'}, G.l.D.C. Spl. Shed No l4, Shankar Tekri,'

Jarnnagar,

E-s ]rlrr(3rfi ) t .qft]-d 6i* .qEa ffifud fr+ e lq.q4-d crfuFrff / qfi]6{ur * naal 3r{Td arq.{ fr{ €.+dl tli
Any person aggrieved by rhis order-in Appeal may file an;ppeal to lhe appropnale authorily in lhe lollowing way.

frfl 9rF6 aie&q i+nd u-+ (,8 sd16{ ,rffiq arqrF}€rol + cF rqrf,, +ra-4 rsra rt'+ rful}qg 1944 ff qRr 35B

i rr#a ca i&a xfirff+E 1994 fi tr?i 86 t ]rdlrd ffifua rrrt fi .rt e-FA B li

epp"ur,o cu.tora, Excise E Servrce Tax Appellale Tibunal under section 358 of cEA, 1944 / l.Jnder Seclion 86 o' lhe

Finance Acl, 1994 an appeal lies lor_

-rtrF.or r.qrfir d sRFtrd €aif ql{d {tsr rFs. 6frc tacrfa rln6 (.{ Rrr€{ v{dtq ;clqlfuer{or A Er}s fr6, t€e

ear+ .r ,^ m. +. s{n aE E"-dl. 61 1- Fra dfd!
fr,e sp"iiai bencn 3r Crjsioms, Excrse & Service Tax Appel{ate Tribunal of West Elock No.2, R.K. Puram, New oelhi in

all mallers relaling lo classificalion and valualion.
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1F-reel & vfi'+a efq df56t ]')-20 R e'-zi dftrzn 6Fqr5E' tqrrit 'rm JIf,f,{rd?-38001h 61 Jil srdr qff! l/

io the West regionat bench oI Cuslonis, Excise & Service Tax Appellate Tribunal (CESTAT) al O 20, New Mental

Hospital Compo;d, lreghani Nagar, Ahmedabad: 380016, in case of app€als other lhan as menlioned in para' 1{a)

above
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ai* -i f"*-r* ,.q" , rsfi:" ,r€ 6t frran a-* *t r€ tr". I drdr nrftr s.i grifud iffiq Fqrqrfu.{or *r rnqr

itrra t . .f:rjra otr 1ra rrr; + fiI, r[f{e rr + srq 500/ .scl, Fr erufta ?l"s llfl fr{an Ft4 l/

The appeal ro lhe Appellate Tribunat shall be frled rn quadruplicale in form EA-3 / as p.escribed under Rule 6 ol Central

Exctse lAppeal) Rulis. 200i and shall be accompanred againsl one which al least should be accompanied by a fee o,

Rs. 1,000/- Rs 5O0O/-, Rs 10.000/, where amount of duty demand/inleresupenalty/aefund is uplo 5 Lac., 5 Lac to 50 Lac

and above 50 Lac respectjvety io the lorm of crossed bank dratl in favour ot Assl Registrar o, branch of any nominated

pubtic seclor bank ol lhe place where the bench ol any nonranaled public sector bank of lhe place where lhe bench of

the Tribunal is situaled. App|calron made ,or granl of slay shall be accompanaed by a fee of Rs 5001.

3{Srdrq -qrlrfufi{or t FqaT fir . Eia }fuftun, 1994 Ar qm 86(1) + liilfd S{rF{ ri{rddl, 1994, +, F-{s 9(1) +
aa fftrift-a c.rr ST.-5 d sr{ cfut t fr dr FA r qd f,s+ TFr ils 3rtrl * fr56 sqrd 6r aA 6i, ,€.fi cfr fitr i

i"r'a +1 rrr* d 16 ctr lrErFrd 6rft ftq) rfr{ t,rA d 6{ i 6F (.fi efA * qrq, rdr d-dr+T Ar ai4 ,;qis *r eiry:tr
rznqFrqr r+ar. scq 5 drl1 qi ,{d Fn, 5 ilrct nsc qr 50 dI€ 5c'\'46 :r:mt 50 dRE {cq t JlQ-6 t a} Ffl?r: 1.000/-

"qq s.OOOii {qq jrqal 10000/. rqt fi Fnffaa aa r1a 8t rfr rara +tt Adfl-a 116 6r tlrrdld. E{fud i{r&q
ar{I#,- A rnor i roq+ rfr..n + ,r, r H1 $- sd'G-rfi qfi 6 *+ rdru ifi r&rf+-d i-+'5rw ccm irnr arar

*itq i +irift-d cr+z ar i'rdrd, is 6I is rrsr i iidl sGc rtr nifi-a ]r{firq arqlftfir"r tr rnor Hra t r eI,ra
inarr (rt 3n-l{) + frq 3n+F q{ t sr.i 500/. {cs 6r fftllfta rl"F r 6{ar d4T u

The appeal unoer sub sectron 11) of Seclron 86 ol the Finance Act, 1994, lo the Appellate Tribunal Shall be filed rn

quadruplicate in Form ST.5 as prescribed under Rule 9(l) of the Setuice Tax Rules, 1994, and Shall be accompanied

by a copy of the order appealed againsl (one of which shall be cerlifled copy) and should be accompanied by a fees

of Rs 10001 where the amount of service tax & inleresl demancied & penalty levied of Rs 5 Lakhs or less, Rs.5000/-

where lhe amount of service lax & inte.esl demanded & penally levred is more lhan five lakhs bul nol exceeding Rs.

Fifiy Lakhs, Rs 10,000/, where the amount ol servrce lax & inleresl demanded I penally levied is more than fifly Lakhs

rupees. in the form of crossed bank drafl in favour of the Assislanl Regrslrar of the bench of nominaled Public Seclor

Bank of the place where the beoch ol Tribunal is situaled. / Applicalion made for granl ol stay shall be accompanied by

a lee of Rs.5001.
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The appeal under sub seclion (2) and (2A) of lhe seclion 86 the F;nance Act 1994, shall be filed in For ST7 as prescribed
under Rule I (2) & 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanied by a copy of orde. of Commissioner
Cenlral Excjse or Commissioner, Cenlral Excise (Appeals) (one of which shall be a certified copy) and copy of lhe order
passed by lhe Commissioner aulhoriz,ng the Assislant Commissioner or Depuly Commissioner of Centrat Excise/ SeNice Tax
lo file lhe appeal be{ore the Appellate Tribunat.

frfrI eJa, +dq riqr{ lrtr vir sE1F{ Jffiq crfirfi{or (€Eaa) * cfi fiiit * s.n-} ,t A=AT,.lrrq ar6 t eBr,I 1944 fr
rrm 35r$ + rd?td rt fi lffiq nEfrq{ 1994 *r irl{r 83 } }iarl-d n-dr6{ 4t $t drrl +r ,rl t. ri oan * cfa 3{ffii4
wfufi{sr i y6fi 4-{A ssq Saqr{ r-raXA-o *1 Fr4 i 10 cfrrrd (10%), rr wm !.{ #rar fd-drhd e, a.r i-r{tar. rrd +-{fr nt
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*;frq ticE r1e vi f*r+l + .}rdrtd Era lsq ,(r ?16- I frra ?n,B- *
(i) rrn It a t ;;rrra rfrq
(ii) t-&. q,Ir *t it rd rrfrd Trfei

(ii0 Ha *sr lM; A-qq 6 +:iad-a tq rmr
- itr{ qF l* as trn ; cralrri lffiq ({i. 2) }filB-{x 2014 *. Jri* t Td E* xffiq e]ffi + sarr ft-arfi.hd
Frrrd rS ('d' sfrm d nq dfl F\.it/

For an appeal lo be filed belore lhe CESTAT, under Seclion 35F of lhe Central Excise Act, 1944 which is also made
applicable lo service Tax under Section 83 of lhe Financo Act. 1994, an appeal againsl this order sha lie before lhe Tribunat
on payment of 1070 ol lhe duly demanded where duly or duty and pen6lly are in dispute, or penalty, where penalty alone is rn
dispule, provided the amount ol pre-deposit payabte would be subject lo a ceiling ol Rs. t0 Crores.

Under Central Excise and SeNice Tax, .Duly 
Demanded'shall include

(i) amount delermined under Seclion 11 O:

{rj) amounl ol enoneous Ce.rvat C,edit raien:
(iii) amounl payable under Rule 6 of lhe Cenval Credit Rules

' provided further lhal lhe provisions ol lhis seclion shall not apply to the slay applicalion and appeats pendiflq belore
any appellate aulho ty prior to lhe commencemenl of lhe Finance (No 2) Act, 20j4

xrra rron +i gatnor rrta r

Revl3lon eppllcation to Govaftment ol ,ndia:
tII 3tt?r fr s{ffffur aEEr frrifi,?d Frrd A d*tr t,q-d 116 JrfuffuF i994 S rrT 35tE } crlg qia-+ t rflia }r-dl
E1-fa grrd sr+q. rr-{tesur lrria, ffi Aa x-nFq r*a Eirm. qt$ ah- *d.a elq ,rf,i. {s6 Frrl. ,-g t2-*.110001 +l
kqr ir qfi\.r / -

A revision application lies lo lhe Under Secretary. to the Governmenl of lndia, Revision Applicalion Unit. i,,linislry of Finance,
oeparlment of Revenue, 4lh Floor. Jeevan Deep Building, Parl;amenl street, New Delhi-110001, under seclion 35EE of the
cEA 1944 in resoect ot rhe tolrowing case, governed by firsi proviso ro sub-secrion (1) of seclion-35 ibid:

S F-t ry T6€];. ; e-F.. * rri f+-aa ffi Frd +t ffi 6rasd I :rrn 4F * qrrn]rd * et{rd rr ffi 3I;a *rtsr} ar

IF{- ifi'8r (.5 
TER 

.F.I (sf &3li 4F orJrTa * atrE qr eFf ,rgrT ,rF f q.r arcRli * FriI t.qsErur + atna E=fr +rsr* o.
FF8I rrgl{ rrd & ffTf, fi {Fra } frrFd iu
ln case ol lny loss ol gtods, where lhe loss occurs in lransil lrom a lactory 1o a warehouse or to anolher lactory or tom one
warehouse lo anolher duing the course of processing of lhe goods in a warehouse or in slorage whelher in a fictory or in a

xT.{ I sF. hd {ruE qr at{ +i Fda 6{ {t ar.I * Effiur A lrlr{a 6ri ara r{ }.fr 4g +Et4 r.cr( 3i6 t g. (ftn ) tFrEi ii, ri Fr.a * arfl hS 16{ qr eYr rt h-{ta f rrd tt /
ln case ol rebale of duty of excise on goods exported lo any counlry or lerritory oulside tndia of on excisable malerial used rn
lhe manufacture of lhe goods which are exported to any country or territory outside tndia.

qfe rard ?rF Fr t rdri R,r' k4r }'rad * dr6{, tcrd qr 
Wra +} Frq fidad ftqr Trqr At /

ln case of goods exporled oulside lndra export to Nepat or Bhutan. wilhout payrnenl of duly.

sfftin r.src t r.qr{a. era +-Trrdq t h.- ri € i. z fs yft}Arr \.d itr* ESa qr{Urt' * -6r EEn f uri i lt t?
3nan 3i 3nT{a (3{fra) + -didr.r FF xtuA-rF {e 2). 1998 S urr rO9 } r l{- 8r, *- ag altr@, xrar FArqrFafu q{ q e it
crfr-d Bl' ,rt tt/
Credil of any duty allowed lo be ulilized lowards paynrenl of excise duty on final products under lhe provisions of this Acl or
lhe Rules made Ihere under such order is passed by lhe Commissioner (Appeals) on or after, lhe dale appoinled under Sec.
109 oI the Finance (N0.2) Acl, 1998.

rctiq-d 3{r}4i 8r ei ca-ai ec-{ Fsr EA8 ,i. ar ff A;Aq r.qr4d. lri4 {J+{) IMt, 2OOt. * F-rF 9 t nrrh affft!:. t
as 3lrin * {ilqur +, 3 fir6 * li n-d ff ardr fFq t Jq{trd 3JT# fi m:r {m 3na{ E }ff ]lrair *r d cft-qT rfr4r fr affi
oftct Hn, ff *aaq ];qrd Ta lrfuFr,I lg{d ft ur{r 35-Ef + .rFr ftnd 9ri* *I rar{rft } srrq * ah a-{ TR-6 * qA
E r ff Jrff nrB\.t /

The above applicalion shall be made in duplicale in For No EA'8 as specilled under Rule, I of Centrat Excise (Appeals)
Rules, 2001 wilhin 3 months from lhe date on which lhe order soughl to be appealed against is communicated and shall be
accompanied by two copies each of lhe OIO and Order ln'Appeal. ll should also be accompanied by a copy of TR-6 Chaltan
evidencing paymenl of prescribed fee as prescribed under Seclion 35-EE of CEA, 1944, under l\rajor Head of Account

rdtlFDr J+ad + srq ffifud Hqlta rr:. A lrd.rrft & drS rfrq I

# gara rrs r.+ arg srt qr t{It frE n d sq-i 200/- ai tlrrfle e;F{r 3.q $i m Frra rFE rrfi d,E 6cA q -q?r 6I .r
Fqi t000 -/ 6l rrrara B-qr r1I' I

The revision application shall be accompanied by a fee of Rs 200/ where lhe amount involved in Rupees One Lac or less
and Rs. 1000/- where the amounl involved is more lhan Rupees One Lac.

qt fs rrhr ri 6l {a Jrd! 6r {rFri$ t d qi}r {d ln*r + hT rla 6r {,rere. :criqa 6,r i Fs.rr qr q'fttt 5p a:r +
Fif ' S +t f&gl qA *rd lt {[} * H( {urfi:rF r{trrq rofo-+ru Al r.+ ytla qr +fru rrqlr 6t (16 }n}aa fr-sl rar t /

ln c5se, rf lhe order covers var@us numbers of order'in Original, fee for each O.lO should be paid in the a{oresaid manner,
nol wilhstanding the facl thal lhe one appea, lo lhe Appellant Tribunal or lhe one application lo lhe Central Govl As lhe case
may be. is filled lo avoid scliploria work il excising Rs 1 lakh fee ol R$ 100/ for each.

4rnilifua;ql[ira rfi+. Jfui}trF ]975 * 3rds*-r t 3r.d€rr {6 3nA!r (,ii Fraa lnter Sr cfr q{ BuiRta 650 rqi 4T

ararnq .s faFfr. rn F+ir Erfiqt /

One copy of applcalion or O I O as lhe case may be, and lhe order o{ the adjudicaling aulhority shall bear a courl fee slamp
of Rs. 6.50 as prescribed under Schedule-l in lerms ol lhe Courl Fee Ac1,1975, as amended.

frm rp+, idr+ riqre rlF rrE i-drfi xffiq;qrqrfufi{lr (;Fr+ Efq 1iffi, 1982 Ji dErd ('E lr-q {idErd arFdi frl
Fffia 6r} are FiEfi 6 ]l.r {r Lqra }r4fta R.qr Brar tt ,

Allention is also inviled lo the rules covering lhese and other related malters contained in the Cuslonis, Excise and Service
Appellale Tribunal (Pro(edure) Rules, 1982

rta :rtrrftq nffii +i ],+fr crfu +..i t {iifta ;qq*. i*qa rlk n-{rfr crdqrii * R\,, ffidrrfr Elq]7ftq +dsr..
www.cbec.gov.in 4t is, rr6i t I /
For lhe elaborale, detaaled and lalest provisions relaling to filjng o, appeal lo lhe higher appellale authorily, lhe appellanl may
reler to lhe Deparln,e.1lal websile www cbec gov in
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Appeal No: V2|85/RAJ/2016

:: ORDER IN APPEAL ::

Mis. GIC lndustrial Components, LLP, GIDC Special Shed No 14' Shanker

Tekri Udyog Nagar, Jamnagar (hereinafter referred to as 'the appellant') has filed the

present appeal against the order-in-original No.DC/JAM/oS12015-16 dated 28 12.2015

(hereinafter referred to as 'the impugned ordef) passed by the Deputy Commtssioner,

Central Excise & Service Tax, Jamnagar (hereinafter referred to as'the lower adjudicating

authority').

2. The facts of the case are that, during the scrutiny of ER-1 returns for the

period March-2014 to June-2014, it was noticed that the appellant has paid education cess

and secondary & higher secondary education cess from the cenvat credit balance of basic

excise duty and additional duty of customs, which resulted in short payment of education

cess and s&H Edu. cess in view of provisions of Rule 3(7Xb) of the cenvat credit Rules,

2004 (hereinafter referred to as "the Cenvat Credit Rules, 2004") which worked out to Rs'

1,31,5O4l .Therefore, scN No. Yt74(4)-O2lDemand/2015-16 dated 07.04.2015 was issued

totheappellantproposingrecoveryofshort-paidamountofEdu.Cess&S&HEdu.Cess

alongwith interest and penal actions. which was decided by the lower adjudicating

authority, who vide impugned order, confirmed the demand alongwith interest under Rule

14 0f the ccR readwith section 11AJ1 1AA of the central Excise Act, 1944 and also

imposed penalty under Rule 15 of the CCR

3.Belngaggrievedwiththeimpugnedorder,theappellantpreferredthepresent

appeal wherein it has been pleaded that the appellant had relied upon the judgment of

CESTAT, Ahmedabad in the case of Donear lndustries Limited - 2009 (233) ELT 9Tri -

Ahd.) which is squarely applicable in their case; that against this the adjudicating authority

has simply relied on the decision in the case of Bharat Box Factory Ltd. (unit No. 1) -

20111 (265) ELT (Tri-Del.); that the ad.ludicating authority has failed to appreciate reliance

placed by him which has no application to the fact of the present case, that the said

judgment pertains to exemption under Noti No. 56/2002-CE which is applicable only to

specified Area Based Units which has no relation at all with their case, that it is settled law

that meaning of term in exemption notification cannot be understood with reference to

similar term used in different statute unrelated to such notification

4. Personal hearing in the matter was held on25.04.2017. Shri R.T. Vajani and

Shri Subhash Boradia, Consultant appeared on behalf of the appellant and reiterated the

grounds of the aPPeal.

g
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5. I have carefully gone through the facts of the case, impugned order, appeal

memorandum and submissions made by the appellant at the time of personal hearing. The

limited issue to be decided in the present appeal is whether the cenvat credit of basic

excise duty can be utilized towards payment of education cess and S&H Education cess,

or otherwise.

6. I observe that the adjudicating authority has confirmed the short-payment of

education cess and S&H Education cess since the appellant has paid the amount towards

payment of cesses by utilizing cenvat credit balance lying in basic excise duty account, in

terms of provisions contained in Rule 3(7Xb) of the ccR. I find that Rule 3(7)(b) of the

ccR provides that cenvat credrt in respect of education cess and the Secondary and

Higher Education cess on excisable goods shall be utilized towards payment of education

cess and the secondary and Higher Education cess respectively on any final product

manufactured by the manufacturer. Thus, the said provisions restricts the utilization of

credit of education cesses towards payment of education cesses only. However, I find that

the said provisions do not restrict the utilization of credit of excise duty towards payment of

education cesses payable on any final product. Further, the provisions of Rule 3(4) states

thatthecenvatcreditmaybeutilizedforpaymentofanydutyofexciseonanyfinal

product. Since the Education cess and secondary & Higher Education cess are also the

,duty of excise" the cenvat credit of basic exclse duty can be utilized towards payment of

educationcessandsecondary&highereducationcess.lnSupportofmyview,lrelyon

thedecisionofHighCourtofGauhatiinthecaseofKamakhyaCosmetics&

Pharmaceuticals Private Limited - 2015 (323) ELT 33 (Gau.) wherein it has been held as

under:-

cenvat credit - tJtilisation ot - credit of Basic Excise Duty for payment of

Education Cess - Cenvat credit of Basic Excise Dutv was a llowed bv Gauhati

Courl in Praq Bosimi Svnthetlcs Ltd , to be utilised for pa nt of NCCD

4

Hiqh

but not vice-versa - ln view of ratio of impugned judgment, utilisation of Cenvat

credit of Basic Excise Duty allowed by Tribunat for paying Education cess - No

infirmtty in Tribunal's order, it being in conformity with views taken by High courl

- Appeal of Department dismissed - Rule 3 of Cenvat Credit Rules, 2004'

Similar view has been paraphrased in the following case laws

(i) Balaji lndustries - 2008 (232) ELT 693 (Tri-Ahmd )

(ii) Godrej Consumer Products Limited - 2007 (219) ELT 585 (Tri-Kolkata)
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(iii) Sun Pharmaceutical lndustries - 2007 (207) ELT 673 (Tri.-Del.)

7. ln view of the discussions and findings as above, I set aside the impugned

order and allow the appeal filed by the appellant.

3{tM <qro af frrt:rfior +r Bqcnr JT{Y+.d Et* t fuqr ardl tt

The appeal filed by the appellant stands disposed off in above terms.

\d'

c
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To,

M/s. GIC lndustrial Components, LLP,

GIDC Special Shed No. 14,

Shanker Tekri Udyog Nagar,

Jamnagar

3n
(5,rr eFfiT)

r,Elra (rfrs - tttl

:.i,;,-r.j 48

Copv to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Principal Commissioner, Central Excise and Service Tax, Rajkot

3) The Deputy Commissioner, Central Excise & Service Tax' Jamnagar

4) The Superintendent, Cenkal Excise, AR-l Jamnagar.

5) PA to Commissioner (Appeals-lll), Central Excise, Ahmedabad.

6) Guard File.
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