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: ORDER IN_APPEAL ::
M/s. Himalaya Trans-Logistics Private Limited, “Zaver Nivas®, 9
Panchnath Piot. Rajkot — 380 001 (hereinafter referred 1o as “the appellant’) had
filed the present appeal aganst the Order-In-Original No. 02/ST/2016 dated
00.06.2016 (hereinafter referred ta as "the impugned order”), passed by the Assistant

Commissioner, Service Tax Division, Rajkot (hersinafter referred 1o as the
'adjudicating authority') '

2 The facts of the case are that, during verification of documents by
audit, it was observed that the appeliant has wrongly availed the cenvat credit of Rs
50,845/- during the period from November-2013 and December-2013, on the
invoices of Mis Bombay Garage (Raj) Private Limited and M/s. Shree Mahavir
Trading Co.. Rajkot in respect of purchase of products falling under Ch. 27 of CETA.
1985. On examination of the invoices it was observed that they are not registered
dealers under Central Excise Act at the matenal time. On being asked the appellant
produced a copy of invoices meant for “duplicate for transporter” issued by M/s.
Bharat Petroleum Corporation Limited, wherein name of the consignee was the
respective dealers and the name of the buyer in favour of the appellant appears to
be inserted subsequently by hand-writing Since the invoices issued by the dealers
do not contain the mandatory details of duty payable, central excise registration
number of the person issuing the invoice and name and address of the factory of
the manufacturer, SCN was issued on 06.04.2016 for recovery of wrongly availed
cenvat credit alongwith interest under Rule 14 of the Cenvat Credit Rules, 2004
(hereinafter referred to as “the CCR, 2004) readwith proviso 1o Section 73(1) of the
Finance Act 1084 and Section 75 of the Finance Act. 1984 and for imposition of
penalty under Rule 15(3) of the CCR. 2004 readwith Section 78 of the Finance Act.
1894 The adjudicating autharity vide impugned order confirmed recovery of wrongly
avalled cenvat credit alongwith interest and has also imposed penalty equivalent to

the amount of cenvat credit

3 Being aggrieved with the impugned order, the appellant have preferred
the present appeal on the grounds that the adjudicating authority has erred in not
considering the fact that the respective documents does indicate the delivery of
material to the applicant and 15 also duty accounted for in the statutory registers, the
adjudicating authority has ignored the fact that the respective documents are issued by
the Government undertakings and is also signed by the authonsed person. further, the
department has also not denied receipt of material and use of the matenal in the
premises and hence credit as claimed was ought to have been allowed that the
adjudicating authority has erred in ignoring the settied law that for mere procedural
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lapse no substantive benefit can be dened, the documents referred does indicate
supply of material to the applicant directly and hence merely because the name and
address of the applicant 15 hand-written, credit cannot be denied; that the adjudicating
authority has also erred in imposing the penaity equivalent to the credit amount an the
ground as mentioned in the order as aiso the ground raised herein above, that the
ground raised may be treated as part of the ground for setting aside the penalty

4. Personal Hearing in the matier was held on 21.03.2017. Shn Paresh
Shath Advocate attended the same on behalf of the appellant and reiterated the
contents of the Appeal Memorandums He showed me the invaice and submitted that it

is procedural infingement

5 | have carefully gone through the facts of the case impugned order,
appeal memorandum filed by the appeliant and submissions made by the appellant at
the time of personal hearing. The limited issue to be decided in the present appeal i
whether the Cenvat credit on goods purchased from non-registered dealers is available.

ar otherwise.

8. | observe that the canvat credit of goods falling under Chapter 27 of the
first schedule to the Central Excise Tariff Act. 1985 has been denied by the adjudicating
autharity on the ground that the invoices on the basis of which cenvat credit has been
availed have been issuad by the dealers who are not registered with the Central Excise,
It is fact on record that the appeliant who is registered as service provider with the
department, has produced 'duplicate copy for transporier issued by M/s. Bharat
Petroleum Corporation Limited wherein the name of dealers were mentioned as name
of consignee however the name af buyer e appellant were found hand-written. The
contention of the appellant that the goods were received by them directly from the
manufacturer's premises as well as receipt of duty paid goods and its use for providing
output service has not been disputed by the depariment The contention of the appellant
is not tenable in as much as | find that the adjudicating authority has not mantioned
anything about the receipt of the subject goods by the appellant It would be
presumptive on the part of the appeilant that the department has accepted the receipt of
the goods by the appellant. Therefore. at this juncture, the goods cannot be said 1o have
been received by the appeliant. If the contentions of the appellant 1s accepted, the vary
purpose of concept of dealers in cenval credit regime would be defeated

E-.;q in view of the above facts, discussions and finding, | find that the appellant
is failed to justify their claim of availing cenvat credit an improper document, and thus |
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do not find any infirmity with the impugned order Accordingly, | uphold the impugned
order and reject the appeal filed by the appellant

¢ AT ZANT E gl & Rwen 3w aie @ e @ f
B. The appeals filed by the appellant stands disposed off in above terms
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Mfs. Himalaya Trans-Logistics Private Limited
“Zaver Nivas®, 8 Panchnath Plot.

Rajkot — 360 001

Copy to.

The Chief Commissioner. Central Excise, Ahmedabad

The Principal Commissioner. Central Excise & Service Tax, Rajkot
The Assistant Commissioner. Service Tax Division, Rajkot

The Superintendent, Service Tax. Range- |, Rajkot

PA to the Commissioner (Appeals- I}, Central Excise, Ahmedabad
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