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Tax. Rajkot / Jamnagar / Gandhidham

3r+fifi-di & cffi q;r arIr !a. rIdI / Name & Address of the Appellant &

Respondent :-

M/s. [Iimalya Trans-Logistics P. Ltd, "Zaver Nivas",9, Panchnath Plot, Rajkot 360

00 l.

as rflAr(Iqrd) t zsftrd 6f+ zqtra fiBfafud dtr* d fq.{{d crftqrfi / Yiil€{q *. scel 3rqrfr arr{ 6{ €.{dr tli
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epp"ii ,o Cr.iolnr, Excise & Service Tax Appeltate Tribunal under Seclion 358 of CEA. 1944 / lJnder Seclion 86 of lhe

Finance Acl, 1994 an aPpeal lies lo:-
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The appeat to lhe Appellale Tribunal shall be {iied rn quadruplicale in torm EA-3 / as prescribed under Rule 6 of Cenltal

Excise (Appeal) Rutes,2001 and shall be accompanied against one which al ieasl should be accompanied by a fee of

Rs 1,000/- RS.5OOO/., Rs 10,0OO/. where amount of dtrly demand/inleresUpenally/refund is upto 5 Lac, 5 Lac to 50 Lac

and above 50 Lac respeclively ln the form ot crossed bank draft rn favour ol Assl Regislrar of branch of any nominated

public sector bank ol the place vrhere the bench of any nominaled public seclor bank of lhe place where the bench of

ihe Tnbunal rs srtuated. Application made for g(anl of stay shall be accompanred by a fee of Rs. 5001
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The appeat under sub seclion (1) ol Sectron 86 of lhe Frnance Acl, 1994. to the Appellate Tribunal Shall be liled rn

quadruplicate in Form S.T.5 as prescflbed dnde. RLlle 9(1) of lhe Serv[e Tax Rules. 1994. and Shall be accompanred

by a copy oi th€ o.der appealed agarnsl (one o{ whlch shall be cenified copy) and should be accornpanied by a lees

oi Rs 1OO0/- where lhe amount of service lax & rnterest demanded & penally levred of Rs 5 Lakhs or less. Rs.50001

where the amounl ot service tax I inlerest demanded & penally levied rs mote than five lakhs but nol exceeding Rs

Fitty Lakhs. Rs.10000/- where the amount of servrce lax & inleresl demanded & penally levied is more lhan fifty Lakhs

rupees. rn lhe form o, crossed bank dratl rn lavour oi lhe Assislanl Registrar of the bench of nominaled PubUc Seclor

Bank ot the place where lhe bench of Tribunal rs situaled / Applicalion made fo{ grant of stay shall be accompanied by

a lee of Rs.5001.
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The appeal under sub seclion (2) and {2A) o, lhe section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule I (2) & 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanied by a copy ot order of Commissioner
Cenlral Excise or Commissioner Cenlral Excise (Appeals) (one ol which shall be a cenified copy) and copy of the o.der
passed by the Commissioner aulhorizing lhe Assislanl Commissioner or Deputy Commjssioner of Central Ercise/ Service Tax
lo lile Ihe appeal before the Appellate Tribunal
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For an appeal lo be ,iled before the CESTAT, under Seclion 35F of the Central Excise Acl. 1944 wtrich is atso made
applicable lo Service Tax under Section 83 of lhe Finance Acl. 1994, an appeal againsl this order shall lie before the Tribunat
on paymenl of 1070 oI lhe duly demanded where duty or duty and penally are in dispue, or penally, where penalty alone is rn
dispute, provided the amounl ot pre-deposit payable would be subject lo a cealing ol Rs. 10 Crores,

Under Central Excise and Service Tax. ,Duty 
Demanded" shall inclucle .

(i) amount determined under Section 1l Dl
(ii) amount of erroneous Cenvat Credit laken:
(ii0 amoonl payable under Rule 6 of the C€nval Credil Rutes

_ provided furlher lhat the provisions o{ this seclion shall nol apply to lhe stay appticalion and apDeals pending before
any appellale aulhorily prior to the commencemenl of lhe Finance (No2) Act, 2Ol4

llr(d rrsE 6i T{tfiq xr}fi :

Rovislon appllcition to Govemmcnt ol lndia:
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A [evision a;plicalion lies to lhe Under Secrelary. lo lhe Government of lndia, Revision Application Unit, Ministry of Finance,
Depa.hent of Revenue, 4th Floor, Jeevan Deep Euilding. Parliament Street. New Dethi-11b001, under Section 35EE of the
CEA 1944 in respecl of the following case. governed by first proviso to suEseclion (1) of Section,3s ibid:
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ln CaSe of any loSS o, goods, where lhe lOsS occurs in transit from a factory lO a warehouse Or lo anolher faclory or from One
warehouse lo another during lhe course o, processing ot lhe goods io a wirehouse or in storage whether in a lactory or in a

firra. * drar laiff {rq qr eti +} fua 6{ ri nrd{ * iafu"T ,f r{fd s-.i nrd q{ rrt ,Is +*q r.qE 116 * gd (h:fu) *
arrrt *, d trral * irfl ffi oo( qr etr ai furd +t 4S tj /
ln case ot rebale of duly of excise on goods exporled lo any counlry or territory outside lndia ol on excisable material used in
lhe manufaclure ol the goods which are exported io any country or territory out;ide tndia.

qf? r.qr{ rrq fl TJrara kr kar ,{r.a fi nE{, *crd qr t rd {t fiE fura G;qT rq f q 
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ln case of goods exporled outsrde lndia export to Nepal o. Bhulan. without payment of duly

s-??fir.T,z*ricrrirf"a+ryrd"a*f{ndi{Bi,*.rFxR}ftrffG'Ir+FdfiE\rIdqrn+-FieE?+rrttd?tt
@t ! 4A 1rtrr;4 *'aam A,t {fuFrF ta 2j. t998 ff rrnr 109 * en-r frra I 41 =rtro Jrrr; rq|aBjt q' uaaE t
clQ-a Feq r( I t/
Credil of any duty allowed lo be ulilized lowards paymenl ol excise duly on final products under the provisions ol rhis Acl or
lhe Rules made there under such order is passed by the Commissioner (Appeals) on or after, the daie appointed under Sec
109 o, the Finance (No.2) Act. 1998.

3tn)"ff 3{r}(i fr d cft-qi cq-r +itrqr EA 8 ,i, d f.r t;ftq r.crf, ?i6 (]lfd) fM, 2001, * f}{fi 9 t li id AAfaB t,
as 3nAn * {itcor+,3 fiE * riTrrd *t srfr qrf6q tfqt{d 3n}ai- * xEr a-d lne?r E lrfffi }resr ff d cfrqi id-{ A A
qG( | fllr q a*o rare T6 yfufrEfl 1944 A'trr4 35-tt + Tda atfitj 9lia Si Jrdqrfr * FtE! e (tt, q{ TR-6 * cF
TiFId *r d fir't /
The above applicalion shall be made in duplicale an Form llo EA-8 as specafied under Rule, 9 ol Central Excise (Appeals)
Rules,2001 wilhin 3 months from lhe dale on which the order soughl to be appealed against is communicaled and shatl be
accompanaed by two copies each of the OIO and Order'ln-Appeal. Il should also be accompanied by a copy of TR-6 Chatlan
evidencing paymenl of prescribed fee as prescribed under Seclion 35'EE ol CEA. 1944 under Major ilead of Accounl.

q-itHv, Jrria t {nr ffifud Bifft-a lla fi 3I{r{ri Sr 7ri iIIFo I
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The revision appicalion shall be accompanied by a fee of Rs. 200/- where the amounl involved in Rupees One Lac or less
and Rs 1000/- where the amount involved is more lhan Rupees One Lac.
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ln cese, il lhe order covers vanous numbers of order in Original, fee for each O l.O. should be paid in the aloresaid manner
nol wilhstanding the facl lhal lhe one appeal lo lhe Appellanl Tribunal or lhe one application to the Central Govl. As Ihe case
may be, is filled to avoid scriploria work if excising Rs. 1 lakh {ee of Rs. 100^ for each.

+mhifua ;qrqda ,jEE. xfoF-{E 1975, * ]l;ffiift,l * ll-.4'€r{ W 3ne?r (.a Frrrfr ur}n Sr ctr y{ Blifta 6.50 str} sr
aTqrirq rlF faf&-{ E;fl ir 

"re!l 
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One copy of application or O.l.O. as lhe case may be, and lhe order of the adjudicaling authority shall bear a courl lee slamp
of Rs. 6.50 as prescribed under Schedule-l in lerms of lhe Courl Fee Ac1,1975 as amended.

#Fr e'a, *dq rara flF .E i-{.fl xffiE =rrqfur,q t*rd EE) fM. i982, afta (rd r-r rqara rrra: *r
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Altenlion is also invaled to the rules covering lhese and olher related mallers conlained in lhe Customs, Excise and Service
Appellale Tnbunal (P,ocedure) Rules lg82
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For the elaborate. delailed and lalest provisions relating lo liling of appeal lo lhe higher appellale aulhorily, lhe appellant may
refer lo lhe OeparhFnlal wFbsile w\rw.bec gov rn
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Appeal No V2l187/RAJ/2016

::ORDER IN APPEAL::

It//s. Himalaya Trans-Logistics Private Limited, "Zaver Nivas", I

Panchnath Plot, Rajkot - 360 001 (hereinafter referred to as "the appellant") had

filed the present appeal against the order-ln-original No.02lST/2016 dated

09.06.2016 (hereinafter referred to as "the impugned order"), passed by the Assistant

commissioner, service Tax Division, Rajkot (hereinafter referred to as the

'adjudicating authoritY')

2. The facts of the case are that, during verification of documents by

audit, it was observed that the appellant has wrongly availed the cenvat credit of Rs

50,845/- during the period from November-2013 and December-2013, on the

invoices of lr//s. Bombay Garage (Raj ) Private Limited and M/s. Shree Mahavir

Trading co., Rajkot in respect of purchase of products falling under ch 27 of CETA,

1985. On examination of the invoices it was observed that they are not registered

dealers under central Excise Act at the material time. on being asked, the appellant

produced a copy of invoices meant for "duplicate for transporter" issued by lv/s'

Bharat Petroleum corporation Limited, wherein name of the consignee was the

respective dealers and the name of the buyer in favour of the appellant appears to

be inserted subsequently by hand-writing. since the invoices issued by the dealers

do not contain the mandatory details of duty payable, central excise registration

number of the person issuing the invoice and name and address of the factory of

the manufacturer, SCN was issued on 06 04 2016 for recovery of wrongly availed

cenvat credit alongwith interest under Rule 14 of the cenvat credit Rules, 2004

(hereinafter referred to as "the ccR, 2004) readwith proviso to Section 73(1) of the

Finance Act. 1994 and Section 75 of the Finance Act, 1994 and for imposition of

penalty under Rule 15(3) of the ccR, 2o04 readwith section 7B of the Finance Act,

1994. The adjudicating authority vide impugned order confirmed recovery of wrongly

availed cenvat credit alongwith interest and has also imposed penalty equivalent to

the amount of cenvat credit

3.Beingaggrievedwiththeimpugnedorder,theappel|anthavepreferred

the present appeal on the grounds that the adjudicating authority has erred in not

considering the fact that the respective documents does indicate the delivery of

material to the applicant and is also duty accounted for in the statutory registers; the

ad.judicating authority has ignored the fact that the respective documents are issued by

the Government undertakings and is also signed by the authorised person; further, the

department has also not denled receipt of material and use of the material in the

premises and hence credit as claimed was ought to have been allowed; that the

adjudicating authority has erred in ignoring the settled law that for mere procedural

3
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Appeal No V2l187/RAJ/2016

lapse no substantive benefit can be denied; the documents referred does indicate

supply of material to the applicant directly and hence merely because the name and

address of the applicant is hand-written, credit cannot be denied. that the adjudicating

authority has also erred in imposing the penalty equivalent to the credit amount on the

ground as mentioned in the order as also the ground raised herein above; that the

groundraisedmaybetreatedaspartofthegroundforSettingasidethepenalty,

4.PersonalHearinginthematterWaSheldon2l,03.20lT,ShriParesh

sheth, Advocate attended the same on behalf of the appellant and reiterated the

contents of the Appeal N,4emorandums He showed me the invoice and submitted that it

is procedural infrtngement.

5. I have carefully gone through the facts of the case' impugned order'

appealmemorandumfiledbytheappe|lantandsubmissionsmadebytheappellantat

thetimeofpersonalhearing.Thelimitedissuetobedecidedinthepresentappealis

whether the cenvat credit on goods purchased from non-registered dealers is available'

or otherwise.

6. I observe that the cenvat credit of goods falling under Chapter 27 of the

first schedule to the central Excise Tariff Act, 1985 has been denred by the adjudicating

authority on the ground that the invoices on the basis of which cenvat credit has been

availed have been issued by the dealers who are not registered with the central Excise'

ltisfactonrecordthattheappellantwhoisregisteredasserviceproviderwiththe

department,hasproduced.duplicatecopyfortransporteiissuedbylt//s'Bharat

petroleum corporation Limited wherein the name of dealers were mentioned as name

ofconsigneehoweverthenameofbuyerl.e.appellantwerefoundhand-written'The

contention of the appellant that the goods were received by them directly from the

manufacturer,s premises as well as receipt of duty paid goods and its use for providing

output service has not been disputed by the department. The contention of the appellant

is not tenable in as much as I find that the adjudicating authority has not mentioned

anythingaboutthereceiptofthesubjectgoodsbytheappellant.ltwouldbe

presumptive on the part of the appellant that the department has accepted the receipt of

the goods by the appellant. Therefore, at this juncture, the goods cannot be said to have

been received by the appellant. lf the contentions of the appellant is accepted, the vary

purposeofconceptofdealersincenvatcreditregimewouldbedefeated.

7. ln view of the above facts, discussions and finding, I find that the appellant

I Lr,r
L ^? frit"O to justify their claim of availing cenvat credit on improper document, and thus I

4
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Appeal No. V2l187/RAJ/2016

do not find any infirmity with the impugned order. Accordingly, I uphold the impugned

order and reject the appeal filed by the appellant.

3rfrfr+Ef e.m rSfrqf :rffi or Fqcrr iqt'rf, atrfi t F+-qr drdr Fr

The appeals filed by the appellant stands disposed off in above terms.

(

I

3HB
(Trrr eFfiT)

$q+il (3r+tr - ilr)

Bv Speed Post

To,

M/s. Himalaya Trans-Logistics Private Limited,
"Zaver Nivas", 9 Panchnath Plot,

Rajkot - 360 001

Copv to:

'1 . The Chief Commissioner, Central Excise, Ahmedabad.

2. The Principal Commissioner, Central Excise & Service Tax, Rajkot.

3. The Assistant Commissioner, Service Tax Division, Rajkot.

4. The Superintendent, Service Tax, Range- I, Rajkot,

5. PA to the Commissioner (Appeals- lll), Central Excise, Ahmedabad
o Guard File.
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