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Appeal No V27200 & 201/Raj2016

:: ORDER IN APPEAL ::

Mis.  Milano Papers Pyt Lid, Survey No. 153, Opp Saranpar Village,
Sartanpar Road. Wankaner- 363622 and Shri Bachubhai Bhurabhai Agola, Direcor
of M/s. Milano Papers Put Ltd, Survey No 153 Upp Sartanpar Village, Sartanpar
Road, Wankaner- 363622 (hereinafter referred lo as "the appellant no.1” and
“appellant no.2"} have filed the Two separate appeals bearing NO
V2/200/Raj/2016 and V2/ 201/ Ray/ 2016 against Order-In-Onginal No. 04/ADC/
BKS/ 2016-17 dated 16.05.2016 (hereinafter referred to as 'the impugned order’)
passed by the Additional Commissioner, Central Excise & Service Tax Rajkot
(hereinafter referred to as 'the adjudicati ng authority') -

2 Brief facts of the matter is that the officers of the Headquarters
Preventive Wing. Central Excise Rajkot, acting on intelligence regarding
clandestine manufacture and clearance of excisable goods, carmed out a search
on 31.10:2013 at the factory premises of the Appellant No1.a manufacturer of
Duplex Board and seized vanious inciminating documents & computer devicas like
Pen Drive, Hard Disc. Invoice Books and also printout from the computers! Pan
driver were resumed under a Panchnama dated 31 102013 A statement of
Appellant No 2 was also recorded. Also. un accounted finished goods of 383 128
MT valued at Rs 9578 450/- was placed under seizer on 31.10.2013 under a
reasonable belief thal the same were inlended to be cleared without paymeant of
duty. This culminated into a show cause notice No. V 48/ AR-Wankaner/ Div-f1
JC{EKS) 169/ 2014-15 dated 21.10.2014 to the Appellant No.1 and Appellant
No.2 after extending the period of seizure under Section 110{2) of Customs Act
1962 by the Commissioner, Central Excise, Rajkot proposing confiscation of
goods under Rule 25 of Central Excise Rules, 2002 (hereinafter referred fo a “the
Rules”), proposing penalty under Rule 26 of the Central Excise Rules, 2002 on
Appellant No.1 and Appellant No 2. The adjudicating authornity wide impugnad 010
decided the matter thereby confirming the confiscation under Rule 25 of the Rules,
redemption fine of Rs. 2.50.000/)- under Section 34 of the Act, penalty of Rs
5,00,000/- upon Appellant No 1 under Rule 26 and penalty of Rs.5 00 000/- upon
on Appellant No.2 under Rules 26 of the Rules

" r Page Sl 11



Agpeal No. V2/200 & 20V/Ray2016

3 Beng agarieved with the impugned order the appellants have
preferred present appeals on the following grounds

APPELLANT No. 1

(i) That Hon'ble Supreme court's decision in the case of Habnas Lal
(1893(6T)ELT 20 (SC) relied upan by the Adjudicating authonty has not overruled
its earlier two decisions in the case of AC Cus & Supdt | Calcutta (1983 (T3ELT
1477 (SC) and | J.Rao, AC of Cus (1989(42)ELT 33B(SC)). They also referred
Hon'ble High Court's decision in the case of Rama Overseas reported at
2013(293)ELT 669 (P & H) to contend that the appeliant was entitled for return of
goods as the extension of sezure was granted without hearing them; that hence
once goods are returned un conditionally to the appellant, same is not available for
confiscation under Section 124 of the Customs Act, 1862; that therefore, same
cannat be confiscated nor can be redeemed in lieu of fine. That even if provisions
of Section 124 and Section 110 are considered independent then also seized
goods are bound to return to the person from whose POSSESSION Same were
seized. that show cause notice at least for the purpose of confiseation of goods
under Section 124 of the Customs Act, 1962 does not survive and hence it has to
be considered seized goods stand retumed to the person from whose poOSSession
same were sewzed, therefore, order confiscating seized goods under Rule 25 is
liable to be set aside on this ground alone,

{1l That no penalty can be imposed under Rule 26 on the Appellant No.1 as
penalty under Rule 26 can be imposed upon the person who abetted in dealing the
goods in the manner specified in the sad rule: that actually appellant has not
abeited m any manner not to speak of manner prescnbed under Rule 26 ibid but
on the contrary allegation of not accounted goods in daily stock account is made
agamnst it. that offence by way of not accounting the goods in daily stock accounts
attracts penalty under Rule 25 of the Central Excise Rules, 2002 and not under
Rule 26 ibid.

() That extension of ime mit for further six month to issue show cause notice
under sub section (2) of the Section110 of the Customs Act, 1962 without heanng
to appellant is legally nol correct and hence show cause nolice is liable to be
quashed. They relied upon the decision of Hon'ble Supreme Court in the case of
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Appeal No, V21200 & 201/Ray2016

Superintendent Preventive Service Customs, Calcuatta Vs Charan Das Malhotra
reported at 1983(13)ELT 1477 (5C) and in the case of | J Rao. Assistant Collector
of Customs Vs Bibhuti Bhushan Bagh reported at 1989(42) ELT 338(5C)

() That the impugned arder was also not maintainable on merits as finding for
confiscation of goods an imposition of penalty are imaginary and merely based on
assumphbon and presumptions; that there is nothing or record to even suspect that
so called unaccounted stock of the goods was meant for illicit clearance without
payment of central excise duty, that it is settied law that no confiscation or penalty
be imposed for excess finished goods found unaccounted in statutory records
without intention to evade payment of central excise duty. They relied upon the
Hon'ble Tribunal's decision in the case of Mis Siesl Gomplex Lid reported at
2006(197) ELT 512 (Tri-Bang) and in the case of Industrial Thermopack reported
at 2015(329)ELT 500 (Tri- Del), M/s Resham Petrotech Ltd [2020(258)ELT 60
(Guj)), Mfs. Ronak Laminex P Ltd [2008(232)ELT 861(tn Ahmd) and M/s Jashree
Plastics [2003{161) ELT 920 (Tri- Kolkata), that adjudicating authority has placed
reliance on the decision in the case of CCE Visakhapatnam-Il Vs Regency
Ceramics Ltd (2007}{210) ELT 410( Tnb-Bang) which is not applicable in the case
and not considered the decisions relied upon by them. They also made a plea that
it is on record that the goods found excess in this case were lying in manufacturing
department and duly accounted for i the production house records and there is
no ewvidence at all to infer the goods seized were meant for clandestine remaoval
that it 1s also a fact that the goods sold during the perod for which manufactured
goods were not accounted for in DSA were also sald under vahd central excise
invoices. They further submitted that the adjudicating authority has wrongly
imposed the penalty under Rule 26 as penalty for confiscation under Rule 25 can
only be imposed under Rule 25: that the adjudicating authority has wrangly relied
upon the decision in the case of Mis. Sujana Steel Ltd reported at 2014(209) ELT
565(Tn-Chennai) in as much as the appellant in that case was a co-noticee in a
case booked aganst another manufacturer

(vl That impugned order is not maintainable for the reason that time of notice
was extended by learned Commissioner under Section 110{2) of the Customs Act,
1962 in violation of settled principles of law and hence Show cause notice issued
on the strength of such illegal extension cannot be sustained.

Page 5ol 11



Appeal No: V21200 & 201/Ray2016

APPELLANT No. 2

(i) That his company has already filed a separale appeal against the
impugned order wherein it has been elaborately explained that entire arder is ex
facie lllegal and devoid of merits: that his company has elaborated legitimate
reasons it appeals for the contentions duly supported by judicial decision and

hence grounds of appeal narrated in his company's appeal are also to be
considered.

(ii) That no penalty was imposable on him under Rule 26 of the Cantral
Excrise Rule, 2002 in as much as ingredients required under the said rule for
imposition of penalty are not atiracted in this case, that though no clause of Rule
26 s mentioned | it appears on the basis of allegations made against him n the
SCN that penalty has been adjudged under Clause (1) of Rule 26 of the Central
excise Rules, 2002, thal there 1s nothing on record to suggest that appellant was
aware that so called excess stock found by the officers was liable to confiscation;
that allegations are nothing else but mechanical reproduction of Rule 26(1); that
neither the SCN nor the impugned order narrates anywhere as to how appellant
had knowledge or reason to beleve that the alleged un accounted stock was liable
to confiscation; thal the said goods were nol iable to confiscation as also
explained by his company in s appeal filed against the impugned order; that
therefore, since no goods were liable to confiscation, question of having
knowledge or reason to believe that any goods were liable 1o confiscation does not
anse at all; that t can be seen from the findings of Para 17.1 of the mpugned
order that the adjudicating authority has held the appellant iable to penalty on the
basis of unfounded and iImaginary grounds/ assumption, presumplion

4 Personal Hearing in the matter was held on 24.03.2017 wherein Shr
P D Rachchh, Advocate appeared on behalf of the both the Appellant and
reiterated the grounds of appeal and submitted that SCN issued after six months
and hence confiscation can not be done. They also filed witten submission.

51 In the additional submission dated 24.03.2017 (date captioned as 09

March, 2017), leamed advocate on behalf of the appellant  inter-alia submitted
that, the show cause nohice issued beyond the penod of six menths from the date
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-

of seizure and proposing confiscation of the seized goods based on ex-pate
decision of the learmed Commissioner was eroneous: that such extension if any
has to be granted after hearing the appellant and not ex-parte. In support of their
claim they referred Hon'ble Supreme Court's decision in the case of Charan Das
Malhotra 1983(13}ELT 1477(SC). Bibhuti Bhushan Bagh [1989(42)ELT 338)(5C})
and Harbans Las [1982 (67) ELT 20 (SC)] It is further contended that they do not
dispute the power o issue show cause notice under Section 124 of the Customs
Act, 1862 and even for the purpose of Central Excise Act, 1944 bul by any means
once seized goods are returned there cannot be any proposal and order for
confiscation of unconditionally released goods; that once goods after seizure is
released unconditionally due to non issue of show cause natice within six months.
it has to be considered as if goods were never seized. it is seftled position of law
that once goods are not seized. order of confiscation of the goods with an option to
pay fine in lieu of confiscation cannot be made that even if the order of
confiscation is made with an option to pay fine in lieu of confiscation and such
option is not exercise. property in such goods lies with the government that
therefore. such goods will not be available to govermnment once it was released
unconditionally consequent upon not issuing show cause notice within time limit;
that even in the supreme court decision in the case of Harbans Lal supra it was no
where held that goods after un conditionally return can be confiscated and fine in
lieu of confiscation can be imposed

52 It is further contended that the order imposing penalty of Rs 5 Lacs
each on both the appellants under Rule 26 of the Central Excise Rules 2002
(hereinafter referred to as “the Rules') is very excessive; that as per the provision
of Rule 26 penalty not exceeding the duty on such goods can be imposed. that in
the instant case, duty on seized goods valued at Rs 9578450/ comes lo
Rs.6,04 280/, that if the duty was demanded from main noticee viz. M's. Milano
and if they would have paid within 30 days from the date of receipt of SCN they
were required lo pay only 15% penalty subject to duly, interest and 15% penalty
were paid within 30 days from the date of communication of order as provided
under Section 11AC and no penalty upon co-noticee: that however duty etc. i paid
within 30 days from the date of order than penalty 13 reduced to 25% subject to
duty, interesl and penalty are paid within 30 days from the date of communication
of order; that in the instant case though duty was not demanded but goods are

E®®
-
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Appeal No. V2200 & 201/Rayf2016

=

entered into daily stock account and sold (after got released on payment of fine
enly) on payment of duty only They turther refied upon the decision of Hon'ble

Tribunal in the case ol CCE Ve Mis Ess Jay Poly Fiim (P) Ltd reporied at
2010(249)ELT575(tri-Del).

6. | have carefully gone through the facts of the case, the impugned
order and the contentions of the appeliant's bath in written and in person The
issue nvolved in the matter s whether Ihe mpugned order passed by the
adjudicating authonty confirming confiscation of seized goods, redemphion fine and

imposition of penaity on both the appellants under Rule 26 of the Rules was
justifiable or otherwise

[ The appellant has challanged the order on one of the ground that
since {he extension of seizure penod under Sechon 110(2) of the Customs. Act,
1962 was granted by the Commussioner without heanng them, the said order Is
bad in law in light of the Supreme Court's decision in the case of Charan Das
Malholtra 1983(13)ELT 1477(5C) and i the case of Bibhuti Bhushan Bagh
[1989(42)ELT 33B)(5C)] By rasing this plea the appellant atiemptea 1o invalidate
the arder of the Commissioner made under Sechon 110(2) of the Customs Act,
1962 1o claim that the seized goods stands returned unconditionally at the time of
issuance of Show Cause MNotice In this regard | observe thal the appellant was
informed extension of seizure wde letter F Noo IVIG-TS8/ICEFRZ013-14 dated
26,04 2014 which 15 not in dispute The extension is also referred in the show
cause notice involved in the present proceedings. | furlher observe that nothing on
record is produced before me that the said order of extension of sezure penod
was either challenged before the compatent authonty or the said order has been
reversed by the competent authonty in absence of which action taken by the
Commissioner can not be nvahdated Theretore, challenging the saud extension of
seizure during the present proceedings 15 oul of the junsdiction and hence un
accepiable. Therefore. appellant's argument thal show cause notice be guashad
on this ground and to consider the sezed goods as returned unconditionally s not
tenable Moreover, | tind that the Hon'ble Supreme Court's decision relied upon by
the adjudicating autherty in the case of Hanbans Lal [1993(67) ELT 20 (5C)] 18
appropnate as much as the same 15 latest and decsien in Charandas Malhotra's

case was also discussed therein, Relevanm portion of wiich reads as under -

== e Hof b



Yt

Appeal No V27200 & 201/Ral/2016

"B Then coimss

In clear terms.

~On lunching proceedngs under Chapter XV
Section 124 enjoins issuance of a notice for which na period has bean
fixed within which notice may be given The difference is obvious
because lfus goes as a slep towards trial The ratio of this Caurt afare-
quoted in Charandas Malholra's case this sellies fhe guestion afore-
posed and the answer w5 that these two Sections 110 and 124 are
independent. distinct and exclusive of each olher resulting in the
survival of the proceedings under Section 124, even though the

seized goods might have to be retutned, or stand returned, in terms
of Section 110 of the Act, after the expiry of the permissible peripd

of seirure

In view of the above, | do not find merit in appeliant's argument with regard to
invalidation of seizure and show cause notice issued to them

1.2 The appellant has on meri challenged the confiscation and
redemption fine on the ground that it is not proved thal unaccounted stock of
finished goods was meant for illict clearance without payment of ceniral excise
duty and intention 1o evade the duty is not proved with regard to excess qQuantity
found and seized during the search  In this regard | observe that neither
adjudicating authority nor appellant has brought on record the outcome of the
investigation of case with regard to clandestine clearance aof goods and evasion by
the appellant no.1 | also find that the appellant No.1 has not accounted for the
production of finished goods durng the 20102013 1o 29 102013 and
simultaneously cleared the goods from the factory without maintaining the actual
stock. Thus, it implies that the clearance remained un accounted too | further
observe that the Panchnama proceedings dated 26 07 2008 which is not
challenged by the Appelian! reveals that the appellant was not able to justify the
un accounted finished goods at the material time, It is obvious and logical question
that how a business of manufacturing can be run and manage in absence of daily
records of stock, clearances and all other ancillary records unless i 1s infended not
to maintain & The appellant arﬁ-p made argument thal the clearance was made
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under invoice. It is the argument in vague until and unless the stock of finished
goods 15 accounted for in the records, especially where duty payment is not
stipulated consignment wise and s postponed till the last date of the month for
monthly payments. Thus the argument does net hold good to justify any un-
accounting {excess stock) of fimished goods The appellant has grossly failed to
justify that why the hnished goods remamed unaccounted for such projonged
period from 20.10.2013 1o 29.10.2013 or major part of a month especially when
they are also effecting the clearance dunng the penod | therefore, hold that the
ingredients of Section 11AC are there and | find no infirmity in confiscation and

redemption fine Imposed by the adjudicating authority under Rule 25 of the Rules.

8. As regards penalty on appeliant no 1 under Rules 26 of the rules, | observe
that penalty under Rule 26 15 prescrbed for e person who deals with the
excisable goods which are lable for confiscabion whereas as producer or
manufacturer are lkable for penalty under Rule 25 when excisable goods are lhiable
for confiscalion. Thus simultaneous reading of these two provisions shows that
where Rule 25 altracts penalty on manufacturer or producer. at the same hme
Rule 26 attracts penalty an any person other than manufaciurer or producer which
envisages that penally can not be imposed under both the Rules on single
category of person Thus, legislabon has provided two separale rules for
imposition of penally 1or different class ol persons, In this backdrop, manufacturer
being a company can not be pulled into the category of "any person” by drawing
the provisions of General Clause Act 1887 and hance Appellant No.1 ¢an nol be
impased penalty under Rule 26 of the Rules. | therefore hold that no penalty under
Rule 26 is impaosable on Appaliant No 1 and hence | allow the appeal of Appellant
Mo 1 to that extent.

4 As regards. penalty under Rule 26 on the Appellant No.2, | find that the
appeliant baing Director of the assesses company were lully aware of the fact that
the goods manufactured n his unit are net accounted for magor part of the month
and still goods are beng cleared This 15 in violation of Central Excise Law and
excizgable goods were liable for confiscation Thus, he is the person concerned in
dealing with such excisabie goods and has vary obvious reason to believe that the
goods were liable for confiscaten The appeliant Mo 2 has nowhere challenged the
allegation how he was nol the concemead person 5Since the seized goods are
liable for confiscation as held in foregoing para. | find no reason 1o dewate from
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the adjudicating authority's decision of imposing penaity under Rule 26 of the
Rules. As regards quantum of the penalty. | find that Rule 26 stipulates penalty
not exceeding the duty amount which is followed by the adjudicating authonty |
therefore, reject the appeal made by the appellant Na. 2

10 in view of above discussion and findings, | parbally allow the appeal
of Appeliant No.1 to the extent that no penalty is imposable under Rule 26 upon
them and | reject the Appeal of the Appellant No 2. Accordingly, the impugned
order stands modified to that extent and the appeals are accordingly stands

disposed of
Tf. IfroraneY Zamn g i arg el R soties A & B s &
11. The appeals filed by the appellanis stand disposed off in above
terms.
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Copy to:
1) The Chief Commussioner, Central Excise, Ahmedabad
2} The Principal Commissioner, Customs and Central Excise, Rajkot
3) The Assistant Commissioner, Central Excise, Division-Morhi
4) The Superintendent. Central Excise, AR-Marbi. Division-Marhi
5) The PA to Commissioner (Appeals-lll), Central Excizse. Ahmedabad
6) Guard File.
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