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Passed by Shri Uma Shanker, Commissioner (Appeals-lll)
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Arisrng oul of above menlioned OIO rssued by AddilionauJoinuDeputy/Assislanl Commissroner, Central Excise / Service Tax,

Rajkol , Jamnagar I Gandh;dham

gffi & cffi 6I arq \rd qi' l Name & Address of the Appollant & Respondent

M/s. Milano Papcr Pvt. Ltd., Survey No. i53,Opp. Sar.ranpar. Village,, Sar.tanpar Road,

Wankaner-363622, Morbi

Shri llachutrhai llhurabhai Agoh, Director of M/s. Milano Paper P. Ltd., Wankaner.
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Any person aggrieved by this Ordecin-Appeat may file an ippeat to lhe appropriate authority in lhe foltowing wiy.

dter ry+ .**o r.!r. rG oir sdr6{ ,,qrffq qqlftr{lT + cFi xsrfr. &?tr ,flI4 16+ lfufi{n .1944 gr L'rn 358 s
]Ifl'F r-a Ea j1tof-{F 1994 fi r,.rrl 86 * ifind ffidfsd J,t6 *I lr 16S 6 u
Appeal to Cusloms, Exose & Service Tax App€ilale Tribunal uncter Section 358 of CEA 1944 / Under Seclion 66 oI the
Finance Act, 1994 an appeal lies to:-

TE*.f** { IEF{ Irfr "^.-d Ssr ?f6 idtq rflrfi rl"a r'a t-orr-r trfrdtq arqltu-fiq ff h*c qr6, te;aio a

The special bench ol Customs. Excrse & Servrce Tai Appellate Tribunat ot West Blocl No 2, R.K. puram, New Delhi in a
mallers relalrng ro class,ltcali04 and !aluation.

(A)

(,)

(ii)

(,ii)

(8)

x{TI T"* r(a.)^t fitr ,'r' iJfiit + rarsr -rh €rt sfri lffel rm+ #q J E ?rB ss TrdrfiT }rfrsrq -qlrrfirF{,rr
!rs-cad).f 

cr?nE enTq ofid4r Jll-20. .q i;rm 8Qq.fr 6FcrrJ, Furofr .ir[{ ]IFFqrdrE 3800"16, 6i fi qrfi q1?( tiIo lhe wesl regional bench of Cusloms Excise & Service Tax Appetlate Tribunat (CESTAT) al o-20, New Mentat Hospilat
compound, l,reghani Nagar, Ahmedabad: 380016. in case of appeais other lhan as mentioned in pa,a- r(a) aboye

yfiinq -qrqlft-qEror t srTer 3{qd cRd 6ri rfr(' 6-dlq ,acrE ?Fs (}rfrfr) fi{qr{&, 2001. }.ii{s 6 + ]rd+.J Bqiftd f$(,rt cqr EA.J +l a.{ qffqt .q z* f+ir .arar urftn I tii ri q;a rs r.+'qF * flq T6r ,.qr. rta +t Fir ..qrJ & Bt,
t,tt. -frl -* Eniar. {q. 5 nns qT rfli Frr 5 ar@ Eqq qr 50 drG {cc a-+ r.ro io aril -"! 

- -iriA; i; ;; loi;-Iqq 5.000i rqd l{:r{1 10,000/. dqt 6r raqiira 
- 
rm rI]6 fi cfr {d.a fi I lauftd ?ra ; x;; dtrld ;ffi

ars-fu;Frsr Ar em + sdr{6 {ft-F{R + ,nE t fr.-dt $ €.4fta6 cir + f-s da'., ?fi h#a *- ,r* 
-&;'p.;'r; 

# ,g]Ig_--{TI:^Y ff * 'Er,I dri, urfd. .16r ffitua xqrsq anarnr"r- ii;,rEr'ft.; i i-"1,1a jH, iE ,irii +IFrr 3{rzrqa qr :F qpr 500/- 5qr ry tirflta erE Jrnr 6fal dtrn t/

The appeal lo lhe Appellale Tribunal shall be filed in quadruplcate rn torm EA,3 / as prescrbed under Rurc 6 of centrat
Elcise (f'ppeal) Rules 2001 and shall be accompanied againil one which al leasl should be accompanieo tv j r* 

"i 
ri.1.000/- Rs.50001, Rs.10,000/- where amount ol duty de;and/rnteresr/penatty/retund is upto 5 Lac, 5 Lac ti, iO Li 
"roabove 50 Lac respeclively rn the form of crossed bank drafl in favour of Assl Registrar of branch of any noain"rJprifl"

seclor bank of lhe place where lhe bench of any nominaled public sector bank of the place where tne benctr ot rn"-ir[r""r
's 

silualod. Applicalion made for grant of stay shalt be accompanied by a fee of Rs 500f

vtrta rqlq,fif+rur + FEar xffd ifa }efiT 1994 et rrm 86(l) t rdrtd S.arf{ frq-FEtd1. 1994, + Fiq.n gtlr q; irFartu!fta qqr s.T -5 i srr qFqr F fi sr rr*,fl Ed rs* *'r +s 
-i#r, ; ie"" 

'id" a ,.* o u-r*i 
"fd'*;; 

i.'G' i,:T_ tj -"t TF ja fdq) yr{ .dt t-IE t 6e ro oA * rrq, ,r,, 
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""ir,scq.)r.ro 10.000/- {qd 4r lilutrtd flr tr-+ tr cF f, ra dr Frfiftd rF6 dr 
'rrrdra 

rdfrrd j$dq nEiffi A ;; ir5n-+ rffuen 4 T,a € Gd ,R sr4jlr+' efl * t6 (Em ,rt rE f$" ,+ gr". #r, fu-* ,- 
--fu 

i ;ffi- ir* ; r;Hfa 8l ,s e,rsr i- drdr qftr, T6r nrtud ]..nrdr{ .-qrqrfo+ror *r ;1re, R." t , i-, naer 117 ,+f.r'j ai f,i}-ifr ? I#500/- {c!' {r Eqifr-d rlF$ itrr 6air 6i4r t/

The appeal under sub seclion (1) of section 86 of the Finance Act. 1994, to the Appelate Tribunat shall be fited inquadruplicate in Form S.T5 as prescrrbed u.der Rule 9(1) of the service rax Ruies, tggi, and shall be u".orpun,uJ-u, 
"99?Lof lh" order appealed againsl (one oI which shall be cerrified copy) and shourd ue accompaniej uv i ii"" 
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-hrl
10001 where lhe amounl of service lat & inleresl demanded & penalty t;ied of ns. 5 Lakhs o, r"aa, na_sbool--,rr,uiu ir,-"amounl of service lax & inlerest demanded E penally levied is moie lhan five takhs but not 

"r.l.c,nj-a.. nii, 
-i"ir,",

Rs.10.000/. where the amounr ot servrce tar & ntere;t demanded a penairy ierieo is more than rity L"if,, irp".i, iiln"form of ctossed bank dratt in ravour ol lhc assr$ant Regisxar ot rr,u'o.n.,i oi'nornin"r"d pr:blc Sector a-l-lilh" pr";"where the bench of Tribunat is r,,r"r., , Orr.:"":n madi lor grant ot stay shil be accompanied Uy a tee ot ns.SOOr_..---
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(i)

(ii)

(c)

fi-m JRrfr{F, 1994 8r trnT 86 * rc-rrEr]ll (2) Ea (2A) } Jrdra -J +I 44 3r*d. *ET6{ hqrara 1994, +' frqF 9(2) ('4

9(2A) A dfa ht]l.ftd cqr ST.-7 i Sr ar {rinft a-d rrt s1r, lrr{+:d, **q rara QJEF rrrdr J{rq{d (x+d), +*{ r.q" ?r@

€Er crfud srin Ar eftqi ifr'i 6t (r4* t !'6 cfr rsrFrd dr'ff srfrg 3it{ sr{FF rdrx q6FFF xnrrir }rq-fl JqrTfi. ir-Aq
rr.qrE gc+/ +dl-4-{, +t ySrfttr -{qrftE{"r 6i yr}{a J 6ri *r h{.rr ii Eri rnin fr cfr tft {Fr i riT'i 6.* 6trt r /

The appeal under sub.secliofl (2) and (2A) ol lhe section 86 lhe Finance Acl 1994, shall be filed in Ffi St7 as prescribed

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy ol order ol Commissioner

Central Excise or Commissioner, Cenlral Excise (Appeals) (one of which shall be a certified copy) and copy of the order

passed by the Commissioner aulhorizing lhe Assistanl Commissioner or Deputy Commissioner of Cenlral Excise/ Service Tax

lo lile the appeal before lhe Appellate lribunal

(i)

frFr !j6, iiaac dra 9rffF (.i trdr6{ Jr{liff{ srfuF{sr (&) * cni 3rffii & firri ,i *;fiq 5.qa sl@ -sElfus 1%4 fr
rrRr 3iqF * ridrtd si -ff ffiq 3lffftlrF, 1994 fr tryu 83 + 3l-di-d trdr6{ 6f fi ar1 6t ,6 t, 5E xr}el + cff }i-frq
crfu6{sr n }rffm {rA sEa ricr{ !|6li-ar F{ fii, * 10 cfrlra (10%), mq xiTr \'{ Tdrnr ffidd t, ul rff id +-fl Tdrdr

ffi t 6r Tlard FfiqT aIq aerl R as URT * ]ia,ta nqr B sr; qr* 3rnft-d iq fiir as 6{t5 5qc t 3ift-d; i Ftl-  F;Aq r.qre ,r-m d tdr6{ * 3idrtfl "aia fuq ,r(' ?rF" * f},;{ rrBfl t
(0 iJro 11 A + liaJra rrA
(iD i-ii. d{r fi ff ,16 ,r.ra {Iltt
(iii) i.dic am H.{qr{& t fr{{ 6 }' ridJta tq rra
- arri q6 flfi gs tn{r t cnqre Hr4 (i'. 2) xfuf*{s 2014 * lnirr t Ti GrS 3{ffiq ctMr * $arT ft{rni}a
errra r$ ra y$-a +t drq -a' 6fn/

For an appeal lo be tiled before lhe CESTAT, under Seclion 35F of lhe Centlal Excise Act, 1944 which is also made

applicable to Service Tax under Section 83 ol lhe Finance Act, 1994. an appeal againsl lhis order shall lie before the Tribunal

on payment of 10olo o, the duty demanded where duty or duty and penalty are in dispule, or penally, where penally alone is in

dispule, provided lhe amounl ol pre-deposil payable would be subiecl lo a ceiling ol Rs. 10 Crores,

Under Cenl6l Excise and Service Tax, "Duty Demanded" shall include

(i) amounl delermined under Seclion 11 Di

(ii) amount of erroneous Cenval Credit takeni

(iii) amounl payable undei Rule 6 of lhe Cenval Credit Rules

- provided further that the provisions of this Section shall nol apply lo the stay applicalion and appeals pending before

any appellate aulhorily prior lo lhe commencemenl of lhe Finanae (No.2) Act 2014

rraa rrsr 6! Eita"r grt6a :

Rovislon rppfic;tlon lo Govemment ol lndla:

; ,;,;n 6'*-6.in ,A; ffitua r# t iifrq ,-iqrd ?f.* xtue-o.,, 1994 a q'{i 3sEE * e',E o.o.6 * 3rfr,l-a i.i
;iti 

-r"a 

"i"" 
Tafte{q xr}.a ffi. Ff,? r"au n:re €i'ra i},} Fh-{ 

"h-fe 
erq trdn. tF-d Fri rg ni"S-110001 *i

B.{r irdr rfrq I i -

A revision application lies to the Under Secretary. lo the Governmenl of lndia. Revision Application Unit, Minislry of finance

o"p"rra"nr iri Revenue, 4th Ftoor, Joevan oeep Euilding, Parliament Slreel. New Delhi-110001, under Section 35EE ot the

CEi 1944 in respect of the following case, govemed by rlrsl provrso lo sub-seclion (1) of Section_3s ibidl

q? m{ * fi.ci +.€,Ie F n.rra i. .rar a.6.$a Frfr n,ttr +r Ed} {rrErd i 
']-rr{ 

eli } q-rrrra i, *.n;, qr F-sj]-a *rrs'C qr

oi A# *. i,cnti.a t qrt lBrr ,5 qnj'ra a atra q ffi rsr{ zlF,i q e-crt'i. 
'' 

lrrd * qssrq + ztra ffi *rror} q"

ffi tiER ,rd i nrf, * a{igra fi ,Ir,rd eti
in aur" of i'nv toss ot g'oods, where the loss occurs in transil from a faclory lo a watehouse or to anolher factory or llom one

warehouse to anolher d-uring the course ol processing of lhe goods in a warehouse or in storage whether in a factory or in a

rrrfr * (lrr GF* llti qT f{ +} Fqtd 6{ {t nrd * fafrslrr f srrfd 6't elF c{ rfi '6 t;fiq t'qr{ {"6 * g' (ftr}') t
Frri t, cl rtra * ar6l ffift rra( T elr *) M7 Er,rd tl r

ln case of rebale of duty of excise on goods exporled to any country or lerrilory outside India of on excisable malerial used in

lhe manufacture of the goods which are exporled lo 6ny counlry or lerritory oulside lndia

qft racrd ?16 6r trrraE F+F fdil trrra * {r.'. *crd qI r1c,a +} rl- F€ia B.qr :rql i | '
In case of'qoods eiported outs,de lndra export Io tlepal or Bhulan' wrlhoul paymenl of duly

zErelE r=f * T:Er2;r era I trneri h ft(' ci 4dt A.4a rF yfufi{F ('ii ast hF-a qdri.i * Trd fl;u Sr zB A }t' ll
;1"*T;n1i7-i,ffi'+'i#-E#';h9,, ii.)i. rsr8,6 tr'n roq * d-;{, a-q-c fr,'* a.fts Jnrn {rFrqlfdtu q{ EI ffi i
crfud frq rrt tl/
C,"An of 

"nV 
orry allowed to be ulilized lowards paymenl of excrse dutv on final producls,under tn: 

P'"1'.t]:1-:.-",I .11:^1t1,'
,t nrr", .'uo" ir,e,e ,lnder such order rs passed by the commrssio'rs (Appeals) on or afiel lhe dale appornleo unoer 5ec

109 of the Finance {No2) Act. 1998

lqt'd J{rt(d 4r E} qfrq, c!-{ r.Gar rA-8 i. rt A +;frq r.qrfiI 9IEF (vQ-d) l:lTffrd./ff 2001. }', frsF 9 n^*tj3f: t
#i# #'"4#'+ i ,,F; 

"iH 
#' ,# h i # r"d# *^inr^ q" rrt+ a rs- 3{'an aI E\ cfilr rara ff Brs

ffi;i; di idt" j;;',r-* xma*lisaa ii,r, ls ir-* -r" a,nF. T- *t ]I(r,.,fr + snz * atr q{ rR.6 8r cf}

Edr{ Sr s Erfaqt /

The above applic;tion shal! be made in duplicate in Form No. EA'8 as specified under Rule,9 of Cenlral Excise (Appeals)

nrl., 
-iOO 

f 
-iirtir 

3 months trom tf,e aaie'on which rhe order soughl lo 6e appealed againsl is communicated and^ shall..be

""""ilp"rl0 
Oy tro copies each oI lhe OIO and Order'ln Appeal' li s-hould-also -be 

accompanied by a copy. of TR-6 Challan

""fo""i.g 
p"6"rt ot prescribed fee as prescribed under Seciion 35-EE of CEA' 1944 undet Major Head of Accounl

qaffrrsr ]{rt(i * mr E:Ffafud Flrnft-d rli6 *r ]rdsdr SI srit Bq I -
*FlH,""-G #."i * rrg; A; 

"'t-)b' 
* 8'ara'Bqr arc frr qfa rd'i {+iF 16 drs sqi t -qta d *

5q-i t00O -/ 6r ,frrd?r Eiqr arq I

;;; #;"; loj#i"" .r,ai t" *companied by a tee of Rs. 2o0t.where the amount invotved in Rupees one Lac or less

and Rs. 1000/_ where the amounl involved is more than Rupees one Lac

qfa rE vrl{ t 4t {d 3fleln +r Fqdlr I a} q,?+ 4 nri:r } R! rl-;E fl ryrarJ Iqtr{r r" t c*z,r sral zrf"r rE atT +

,r'*rn*rftdrA*.ina--)+rtu';,H;i#i.a"'ffihc-sr+{-xdforr*r,+rt.;vr}eiEqrsral*l/
i,i'.8i. ir ,r," 

"ia"iior",. 
urflor. numbers ot order- in original. fee for each o.l.o should be paid in the 

-aforesaid 
manner'

n6r w,rhstan.trno lhe fact lhat the one api-eit io ite-lppertani f,iOunal or the one apolicalron lo the Cenlral Govl As lhe case

;;y';;. i;;ilij io-"roia ..'ipron" worl il excrsing Rs' 1 rarh lee of R5 100/- for Pach

qqrsrifi'a aqrqrd-q ?f6 rEB-4q 1975. t' ]E{fi I * \,rw{ { srtar {'d' FIJrn ]nter fI cfi q{ Euift-d 6'50 $d +r

--AL-l-.&....'4*i,

;H:ili;i;;;L;;; :ib;.d.';; rhe case may be. and rhe order ohhe adrudicar,ns aurhorirv shal bea' a coun lee sramo

;; irlio;;;;;;,beJ unaei schedute-l in rerms or rhe cou( I-ep Acl 197s' as amPnded'

ftr rrE li#la rare TFF (iI *6f+{ vfr&r -{r4fit6{gl (+d fafu) lM' 1c82 ]r Ei*F r'a Ta {aen';' n-rar a)

.,eod. o.l aA ata d ltr ri t-sre lsftd fadl drnr t I /

Atlentionisalsoinviledlotheu,l"."oi.",*,g"tt,u"eafidolherrelatedmatlerscontainedinlheCustoms.Exciseandservice
Appellale Ttibunal (Procedure) Rules. 1llt2,

Tla lr+rft{ crerrltr +1 :r4rfr elfu 6d t'rd'iDa E'hq6 kq'{ lit{ -&fdg claurdr * R.l }4ar!fr E'rrina' *{Frfd

www.cbec.qov.in +1 |s Tr6i f, I /
Forlheelaborale,delailedandlateslgovisions.relatingti.tlinqofappealtolhehiqherappeilaleaulhority.lheappellantmay
reier to lhe Departmenlal websile wwwcbecgovin
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Appeal No: V21200 & 201tRajt2o16

:: ORDER IN APPEAL::

M/s. Milano Papers pvt Ltd, Survey No. 153, Opp Sartanpar Village,

Sartanpar Road, wankaner- 363622 and Shri Bachubhai Bhurabhai Agora, Direcor

of M/s. l\/ilano Papers pvt Ltd. survey No 153, opp sartanpar Viilage, sartanpar
Road, Wankaner- 363622 (hereinafter referred to as ,,the appellant no.1,, arrd

"appellant no.2,') have filed the Two separate appeals bearrng NO.

v2l200lRaj/2016 and Y2r 20rt Ralr 2016 against order-rn-originar No 04/ADC/

BKS/ 2016-17 dated 16.0s.2016 (hereinafter referred to as ,the impugned order,)
passed by the Additionar commissioner, centrar Excise & service Tax, Rajkot
(hereinafter referred to as 

,the 
adjudicating authority,):_

2. Brief facts of the matter is that the officers of the Headquarters

Preventive wing, centrar Excise Rajkot, acting on inteiligence regardrng

clandestine manufacture and crearance of excisabre goods, carried out a search

on 31.10,2013 at the factory premises of the Appeilant Noi,a manufacturer of
Duplex Board and seized various incriminating documenls & computer devices rike

Pen Drive, Hard Disc, rnvoice Books and arso printout from the computers/ pen

driver were resumed under a panchnama dated 31.10.2013. A staternent of

Appellant No.2 was also recorded. Also, un accounted finished goods of 383 ,i2g

[\/T valued at Rs.95,78,450/- was praced urrder seizer on 31 .10.2013 under a

reasonable belief that the same were intended to be creared without par*ment of
duty. This culminated into a show cause notice No v.48l AR-wankaner/ Div-il/
JC(BKS)/ 1691 2o14-1s dated 21.10.2014 to the Appeilant No 1 and Appe[ant
No.2 after extending the period of seizure under section 110(2) of customs Act.

1962 by the commissioner, centrar Excise, Rajkot proposing corrfiscation cf
goods under Rule 25 of central Excise Rules, 2002 (hereinafter referred to a,,tfre

Rules"), proposing penalty under Rure 26 of the central Excise Rures, 2a0z on

Appellant No.1 and Appellant No.2. The adjudicatrng authority vide impuqned olo
decided the matter thereby confirming the confiscation under Rule 25 of the Rules,

redemption fine of Rs. 2,50,000/- under section 34 of the Act, penarty of Rs

5,00,000/- upon Appellant No.'1 under Rule 26 and penalty of Rs.5,00,0001 upon

on Appellant No.2 under Rules 26 of the Rules.
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Appeal No: V2|2OO & zO1 tRal2}16

Being aggrieved with the impugned order the appellants have
preferred present appeals on the followrng grounds

APPELLANTNo. 1

(i) That Hon'bre supreme court,s decision in the case of Habnas Lar
(1993(67)ELT 20 (sc) reried upon by the Adjudicating authorfty has not overrured
its earlier two decisions in the case of AC cus & supdt , carcurta (1983 (13)ELT

4

3

1477 (SC) and t.J.Rao, AC of Cus

Hon'ble High Court's decision in

(1989(42)ELT 338(SC)) They atso referred

the case of Rama Overseas reported at
2013(293)ELT 669 (P & H) to contend that the appelant was entifled for return of
goods as the extension of seizure was granted wrthout hearing them, that hence
once goods are returned un conditionaly to the appelant, same is not avairabre for
confiscation under Section 124 of the customs Act, 1962; that therefore, same
cannot be confiscated nor can be redeemed in lieu of fine. That even if provisions

of sectron 124 and section i 10 are consicrered independent then arso seized
goods are bound to return to the person from whose possession same were

seized; that show cause notice at least for the purpose of confiscation of goods

under Section 124 of the customs Act,1 g62 does not survive and hence it has to

be considered seized goods stand returned to the person from whose possession

same were seized, therefore, order confiscating seized goods under Rule 25 rs

liable to be set aside on this ground alone.

(ir) That no penalty can be imposed under Rule 26 on the Appellant No.1 as

penalty under Rule 26 can be imposed upon the person who abetted in dealing the

goods in the manner specified in the said rule; that actually appellant has not

abetted in any manner not to speak of manner prescribed under Rule 26 ibid but

on the contrary allegation of not accounted goods in daily stock account is made

against it; that offence by way of not accounting the goods in daily stock accounts

attracts penalty under Rule 25 of the Central Excise Rules, 2002 and not under

Rule 26 ibid

(iii) That extension of time limit for further six month to issue show cause notice

under sub section (2) of the Sectionl l0 of the Customs Act, 1962 without hearing

to appellant is legally not correct and hence show cause notice is liable to be

quashed. They relied upon the decision of Hon'ble Supreme Court in the case of
i\i

!t..{
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Appeal Nor VZt200 & 2O Ra)t?016

superintendent Preventive service customs, carcuatta Vs charan Das Marhotra
reported at 1983(13)ELT 1477 (sc) and in the case of rJ Rao, Assistant coilector
of Customs Vs Bibhuti Bhushan Bagh reported at t9B9( 2) ELT 338(SC)

(iv) That the impugned order was arso not maintainabre on merits as finding for
confiscation of goods an imposition of penarty are imaginary and merery based on
assumption and presumptions; that there is nothing or record to even suspect that
so called unaccounted stock of the goods was meant for ilicit crearance without
payment of central excise duty; that it is setued raw that no confiscation or penarty

be imposed for excess finished goods found unaccounted in statutory records
without intention to evade payment of centrar excise duty. They reried upon the
Hon'ble Tribuna|s decision in the case of I\I/s. steer comprex Ltd reported at
2006(197) ELT 512 (Tri-Bang) and in the case of Industriar rhermopack reported
at 2015(329)ELT 500 (Tri- Der), Ir/r/s. Resham petrotech Ltd [2020(258)ELT 60
(Gui)1, ttl/s. Ronak Laminex p Ltd [2008(232)ELT 86r(tri Ahmd) and tM/s Jashree
Plastics [2003(161) ELT 920 (Tri- Korkata); that adjudicating authority has praced

reliance on the decision in the case of ccE, Visakhapatnam-il Vs Regency
ceramics Lld (2007)(210) ELT 410( Trib-Bang) which is not appricabre in the case
and not considered the decisions reried upon by them. They arso made a prea that
it is on record that the goods found excess in this case were rying in manufacturrng
department and dury accounted for in the production house records and there is
no evidence at arr to infer the goods seized were meant for crandestine removar.

that it is also a fact that the goods sord during the period for which manufactured
goods were not accounted for in DSA were arso sord under varid centrar excise
invoices. They further submitted that the adjudicating authority has wrongry
imposed the penalty under Rure 26 as penarty for confiscation under Rure 25 can
only be imposed under Rure 25; that the adjudicating authority has wrongry reried

upon the decision in the case of IM/s. sujana steel Ltd reported at 2014(209) ELT
565(Tri-chennai) in as much as the appellant in that case was a co_noticee in a
case booked against another manufacturer.

(v) That impugned order is not maintainabre for the reason that time of notice

was extended by learned commissioner under section 1i0(2) of the customs Act,

1962 in violation of setfled principres of law and hence show cause notice issued

on the strength of such illegal extension cannot be sustained. 
l
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APPELLANT No. 2

(i) That his company has already filed a separate appeal against the

impugned order wherein it has been elaborately explained that entire order is ex

facie illegal and devoid of merits; that his company has elaborated legitimate

reasons init appeals for the contentions duly supported by judicial decision and

hence grounds of appeal narrated in his company's appeal are also to be

considered.

(ii) That no penalty was imposable on him under Rule 26 of the Central

Excise Rule, 2002 u'r as much as ingredients required under the said rule for

imposition of penalty are not altracted in this case; that though no clause of Rule

26 is mentioned , it appears on the basis of allegations made against him in the

SCN that penalty has l:een adludged under Clause (1)of Rule 26 of the Central

excise Rules, 2002; that there is nothing on record to suggest that appellant was

aware that so called excess stock found by the officers was liable to confiscation;

that allegations are nothing else but mechanical reproduction of Rule 26(1); that

neither the SCN nor the impugned order narrates anywhere as to how appellant

had knowledge or reason to believe that the alleged un accounted stock was liable

to confiscation; that the said goods were not liable to confiscation as also

explained by his company in its appeal filed against the impugned order, that

therefore, since no goods were liable to confiscation, question of having

knowledge or reason to believe that any goods were liable to confiscation does not

arise at all; that it can be seen from the findings of Para 17.1 of the impugned

order that the adjudicating authority has held the appellant liable to penalty on the

basis of unfounded and imaginary grounds/ assumption, presumption.

4 Personal Hearing in the matter was held on 24 03.2017 wherein Shri

P D Rachchh, Advocate appeared on behalf of the both the Appellant and

reiterated the grounds of appeal and submitted that SCN issued after six months

and hence confiscation can not be done. They also filed written submission.

5.'1 ln the additional submission dated 24.03.2017 (date captioned as 09

tvlarch, 2017), learned advocate on behalf of the appellant inter-alia submitted

that, the show cause notice issued beyond the period of six months from the date

6
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of seizure and proposing confiscation of the seized goods based on ex-pate

decision of the learned commissioner was erroneous; that such extension if any

has to be granted after hearing the appeilant and not ex-parte. rn support of their

claim they referred Hon'ble supreme court's decision in the case of charan Das

lVlalhotra 1983(13)ELT 1477(sc) Bibhuti Bhushan Bagh [1989(42)ELr 33BXSC)]

and Harbans Las [1 983 (67) ELT 20 (sc)] rt is further contended that they do not

dispute the power to issue show cause notice under section 124 of the customs
Act' '1962 and even for the purpose of centrar Excise Act, 1944 but by any means

once seized goods are returned there cannot be any proposar and order for
confiscation of unconditionalry rereased goods; that once goods after serzure is
released unconditionally due to non issue of show cause notice within six months,

it has to be considered as if goods were never seized; it is setfled position of raw

that once goods are not seized. order of confiscation of the goods with an option to
pay fine in lieu of confiscation cannot be made: that even if the order of
confiscation is made with an option to pay fine in rieu of cor.rfiscation and such

option is not exercise, property in such goods ries with the government; that

therefore, such goods wi not be avairabre to government once it was rereased

unconditionally consequent upon not issuing show cause notice within time limit;

that even in the supreme court decision in the case of Harbans Lal supra it was no

where held that goods after un conditionally return can be confiscated and fine in
lieu of confiscation can be imposed.

5.2 It is further contended that the order imposing penarty of Rs.5 Lacs

each on both the appellants under Rule 26 of the central Excise Rules.2002
(hereinafter referred to as "the Rules') is very excessive; that as per the provision

of Rule 26 penalty not exceeding the duty on such goods can be imposed: that in
the instant case, duty on seized goods valued at Rs 95,7g,450/_ comes to
Rs.6,04,2801; that if the duty was demanded from main noticee viz. N//s. tr/ilano

and if they would have paid within 30 days from the date of receipt of scN they

were required to pay only 15% penalty subject to duty, interest and 150/o penalty

were paid within 30 days from the date of communication of order as provided

under section 1'lAC and no penalty upon co-noticee; that however duty etc. if paid

within 30 days from the date of order than penalty is reduced to 25ok subject to

duty, interest and penalty are paid within 30 days frorr the date of communication

of order; that in the instant case thouEh duty was not demanded but goods are

7
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entered rnto daily stock account and sold (after got reieased on payment of fine

only) on payment of cluty only They further relied upon the decision of Hon'ble

Tribunal in ihe case of CCE Vs N,4/s Ess Jay Poly Film (P) Ltd reported at

20 1 0(249) ELT575(tri-Del)

6. I have carefully gone through the facts of the case, the impugned

order and the contentrons of the appellant's both in written and in person. The

issue involved in the rnatter rs whether the intpLrgned order passed by the

adjudicating authority confirmrng confrscation of seized goods, redemption fine and

imposition of penalty on both the appellants under Rule 26 of the Rules was

j ustifiable or othenniise

7.1 The appellant has challenged the order on one of the ground that

since the extension of seizure period under Section 110(2) of the Customs Act,

1962 was granted by the Cornmisstoner witlrout hearing them, the sald order is

bad in law rn light of the Supreme Courl's decision in the case of Charan Das

I\4alhotra 1983(13)ELT 1477(SC) and in the case of Bibhtiti Bhushan Bagh

11989(42)ELT 338)(SC)l By raising this plea the appellant attempted to invalidate

the order of the Conrmissioner made ttnder Section 110(2) of the Customs Act,

1962 to clainr that the seized goods stands returned unconditionally at the time of

issuance of Show Car-rse Notice. In thrs regard I observe that the appellant was

rnformed extensiot't of seizure vide leiter F No lV/6-78/CEP/2013-14 dated

29.04.2014 which is not in dispute The extension is also referred in the show

cause notice involveci in the present proceeciings. I further observe that nothing on

record is produced before me that the said order of extension of seizure period

was either challenged before the competent authority or the satd order has been

reversed by the conrpetent ar.tthority tn absence of which action taken by the

Commissioner can not be invalrdated. Therefore, challenging the said extension of

seizure during the present proceedings is oLrt of tlre jurisdiction and hence un

acceptable. Therefore, appellant's argument that show cause notice be quashed

on thrs ground and to consider the seized goods as returned unconditionally ts not

tenable. lVloreover, I fincl tlrat the Hon'ble Supreme Court's decision relied upon by

the adjLrdicating authority in the case of llanbans Lal [1993(67) ELT 20 (SC)] is

appropriate as much as the sarne is iatest and decision in charandas [Vlalhotra's

case was also discussed therein. Relevant portton of which reads as under'-

B
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8. Then comes

ln clear terms.. ......

.. .. .. ....On launching proceedings under Chapter XlV,

Section 124 enjoins issuance of a notice for which no perjod has been

fixed within which notice may be given The difference is obvjous

because thrs goes as a step towards trial The ratio of this Court afore_

quoted in Charandas lttlalhotra's case, thus setfles the question afore_

posed and the answer is that these two Sections 110 and 124 are

independent, distinct and exclusive of each other, resulting in the
survival of the proceedings under Section 124 even thou h the
seized ooods mio ht have to be returned. or stand returned. in terms
of Section 110 of the Act, after the exoi rv of the permissible Deriod

of seizure

o

ln view of the above, r do not find merit in appeilant's argument with regard to
invalidation of seizure and show cause notice issued to them.

7.2 The appeilant has on merit chalenged the confiscation and

redemption fine on the ground that it is not proved that unaccounted stock of
finished goods was meant for iilicit crearance without payment of centrar excise
duty and intention to evade the duty is not proved with regard to excess quantity

found and seized during the search. rn this regard r observe that neither
adjudicating authority nor appefiant has brought on record the outcome of the
investigation of case with regard to crandestine clearance of goods and evasion by
the appellant no.1 . I also find that the appellant No.1 has not accounted for the
production of finished goods during the 20.10.201 3 to 29.10.2013 and

simultaneously creared the goods from the factory without maintaining the actuar

stock. Thus, it implies that the clearance remained un accounted too. I further
observe that the Panchnama proceedings dated 26.07 z00B which is not

challenged by the Appeilant revears that the appeilant was not abre to justify the
un accounted finished goods at the materiar time. It is obvious and rogrcar question

that how a business of manufacturing can be run and manage in absence of dairy

records of stock, clearances and all other ancillary records unless it is intended not

to maintain it. The apperlant arso made argument that the clearance was made

l'}agc9ofll



Appeal No: V21200 & 201tR4t2016

10

under invoice. lt is the argument in vague until and unless the stock of finished

goods is accounted for in the recorcls, especially where duty payment is not

stipulated consignment wise and is postponeci till the last date of the month for

monthly payments. Thus the argument does not hold good to justify any un-

accounting (excess stock) of finisheci goocls The appellant has grossly failed to

justify that why the finished goods remainecl unaccounted for such prolonged

period from 20.10.20'1 3 to 29 10 2013 or major part of a month especially when

they are also effecting the clearance dr"rring the period I therefore, hold that the

ingredients of Section 11AC are there and I find no infirmrty in confiscation and

redemption fine imposed by the adjLrdicating authority under Rule 25 of the Rules.

B. As regards penalty on appellant no.1 under Rirles 26 of the rules, I observe

that penalty under Rule 26 rs prescrrbed for the person who deals with the

excisable goods which are Iable for confiscation whereas as producer or

manufacturer are liable for penalty under Rule 25 when excisable goods are liable

for confiscation. Thus, simultaneous reading of these two provisions shows that

where Rule 25 attracts penalty on manufacturer or producer, at the same time

Rule 26 attracts penalty on any person other than manufacturer or producer which

envisages that penalty can not be irrposed r-rnder both the Rules on single

category of person. Thus, legislatron has provided two separate rules for

imposition of penalty 1or different class of persons. ln this backdrop, manufacturer

being a company can not be pulled into the category of "any person" by drawing

the provisions of General ClaLrse Act,1 897 ancl hence Appellant No.1 can not be

rrnposed penalty under Rule 26 of the Rules. I therefore hold that no penalty under

Rule 26 is imposable on Appellant No 1 and hence I allow the appeal of Appellant

No 1 to that extent.

9. As regards, penalty under Rule 26 on the Appellant No.2, lfind that the

appellant being Director of the assessee company were fully aware of the fact that

the goods manufactrrred in his unit are not accounted for major part of the month

and still goods are being cleared. This is rn vrolation of Central Excise Law and

excisable goods were liable for confiscation. Thus, he is the person concerned in

dealing with such excisable goods and has very obviotts Teason to believe that the

goods were liable for {lonfiscatton l-he appellant No.2 has nowhere challenged the

allegation how he was not the concernect person. Since the seized goods are l\ ,

llable for confiscation as held in foregoing para, lfind no reason to deviate from '')
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the adjudicating authority's decision of imposing penalty under Rule 26 of the

Rules. As regards quantum of the penalty, I find that Rule 26 stipulates penalty

not exceeding the duty amount which is followed by the adjudicating authority I

therefore, reject the appeal made by the appellant No. 2.

10. ln view of above discussion and findings, I partially allow the appeal

of Appellant No.1 to the extent that no penalty is imposable under Rule 26 upon

them and I reject the Appeal of the Appellant No.2. Accordingly, the impugned

order stands modified to that extent and the appeals are accordingly stands

disposed of.
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11- The appeals filed by the appellants stand disposed off in above

terms
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