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tura stufaqq, 1994 4r rrI{r 86 4r f,q-rrRTnt (2) v4 (2A) * Jiirfd J fi rrdr xfffr, d-dm{ rftnrardr, 1094, i frqff 9(2) rd
s(2A) t r6J Bttlfta ccr s.T.-7 Ji 4l sr Flot r.a ftr+' Errr 3{rrFd, +;fiq 3Fra tr6 3eirr Jr:rfiT (3{qr4 fdrq 3-cqr; T6e!ln' qrlrd xBlI A qfiqi s.rra +-{ (rrJl S r.6 cF Fx]F,rd fti, fA! I 3+r JilTrd edr{r F6rq6 inTrd ]nro :crzf-d, #fia
r.qr( eIc6/ +cr6{, +t lr{dfq .qrqrfur{lr +t:nica rt rr} +r a&r ti qrd Jrhi 4r c.tr ,t flrrr * #ra rr* firtr'r I
The appeal under slb seciion (2) and (2A) of lhe seclion 86 the Finance Act 1994, shall be fited in For ST.7 as prescribed
under Rule I (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissaoner
central Excise or commissioner, cenlral Excise (Appeals) (one of which sha be a certified copy) and copy ol lhe order
passed by the Commissioner aulhorizing lhe Assislanl Commissioner or oepLrly Commissioner of Centrat Exajse/ SeNice Tax
to file lhe appeal before the Appellate Tribunat.

clsT ?,8', +-;fiq -rfir4 g6 lri fursr :rqffiq vrfi+<or (&+a) t cii jrfrt + FrTn c-+dq rsla rf6 liitfrq{ 1944 6rtno 35qs + rdra, n 6r hra"q vfuF-qa, 1994 Er lr.r 83 i 3idrtd +dr6{ +t ,fr er.r & .€ t, # ,"ar, * cfr 3r*&q
crfufiqr,, }l{rd 6.i tr,rq r.qr{ rj6,tar a-r xra & ro qfirra {rovo), Jri. xFr ca {rt/r fiart-a t, qr satar, .ra kd-fr {1-dr
1d-dlrfd e, 6r ry*t FI frrc, qrrd F+ t{r t{Rr i trfrJtd Tfl Ffi ari are 3{qfr..d tc iful rs r.*ls {qq t in-+ a Ar

AnA-q ,flE rlH lii d-drr{ S :r ta zizr Br, 4c ?-16. , B.E rn&-fr t(i) Unr rr $ I;iFnl-d r€s.
(ii) ii+. ixT 4t dt u€ rr.ra nfif
(iiD #r qEI frq-sr+dr *. fr{E 6 fi :iatra tq 16r
- a'?r$ q-6 B rff uRr t crdqra B.frq (S. 2) xfuE{ff 2014 * 3nirr t T+ 16S 3$i&q 9-rffi i FxH td-qRrrfrd
FrEr $S q{ 3r$-d +} nq rff FHt/

For an appeal lo be filed before the cEsTAT, under section 35F of rhe centrat Excise Act, 1944 which is also made
applicable to servrce Tax unde. se.lion 83 of lhe Finance Aci, 1994, an appeal againsl lhis order shall lie before lhe Tribunai
on paymenl oI 1090 ol lhe duly demanded where duty or duly and penally are in dispule, or penalty, where penalty alone js in
dispule, provided the amounl o, pre-depostt payable would b6 subject to a ceiling of Rs. j0 Crores,

Under Central Excise and Service Tax, ,,Duty 
Demanded,, shalt inctude :(i) amount delermtned under Section 11 Di

(ii) amount of erroneous Cenvat Credit laken:
iii, amount payabje under Rule 6 of the Cenvat Credit Rules

_ provided further that lhe provisions of lhis seclion shall not apply to rhe stay applicalion and appeals pendiog beloreany appellate authority prior to lhe commencemenl of the Finance (No.2) A;t, 2014.

,Ira{ rrSr{ 6} gr$nl,r i{rt6i :

R€vlsion appllcation lo Govohment of lndia:
rs.fiAu S qfrirHlr qrfrfr ffifua alrdt tr, h&+ raa^ rr.+ rrftflrE. l99a +i urr 35tE fi qlrs qf6 + lrdtrd ]lqrstio. ,'rir sr+R, gatur'r 3r'i-d FB h-,? f=;1aq, r# hir?, .lt" ti#, 

-;", 
A" -"r--*. ,,,jt ,6'fr4 iiOiitjr. aliFqr s]ar qfltll / -

A revision applicalion lies lo lhe under secrelary, lo lhe Government of lndia, Revrsron Applicatron Ljnit, Minislry ot Fmance,Deparlmenl of Revenue, 4lh Floor, Jeevan Deip Buitding, p"aiiru"r stiu"t,'r,ru* Delhi jt000t, under seclron 3sEE of theCEA 1944 in respect of the fo,owing case, governed by ftr-st proviso ro 
"uU,i"ltion 

(t) of Seclion-3s. ibid:

qa q,. & lddl rr*rn t 4r4-d Ji aer r+qrd. f*s Jrrd +t ffi Frs,, d iq* {.t c,.rrFa t ehra ql f+rfi lrfl +,.qri qrtur fa;s r'+ rrsrr'TF * egt ri<n nr'qriqi + ftra ; r+dt ,-" zF-;';ffi fl ,rFr fi lr{rFE{sr * drrra, fuo +rrsri qrFfiS'liRR ,16 i ffr6i t a-+€rd + Er[d jlri
ln case of iny toss of gtods where lhe loss occrrs in transl ,rom a tactory lo a warehouse or to another tactory or lrom ole
;l:|!::: 

a another dufln9 the course of processrng ot the goods in 
" 

*ir"torr" o, rn storage whelher in a factory or in a

ffiiT,,P.H.\S +TT"iE#;|m , q* *Ei ETd q{ $t ,rt &dra 
'.or{ 

rr4 + s. (id'.) &

ln case ol rebate o, duty ol excise on goods exporled lo ;ny counlry or ternlory outstde Indla ol on exctsable malerial used tnlhe manufacture o, the goods which are exponej lo any couitry o, t6n,iorv orlrlai rnai".

3 TT,rto" I T4aa Fdr. fd-ar l,Ra t arC<, dqro or,lern 6i nrd ftqtd fu.qr,rqr tt /h case ot goods erported outside tndia exporl to Nepal oi Bhutan, without payment of duly.

sBfi'rd rflI( +' rFrei erF6 + ,r,reE & frq d f*8l ra-a ,F Jriifi.aa lrj aEh FaR-a qrdt ral * rf, eEs Ar rB t Jf{ (tsrtrr d rnrm {irqtfl t'aa'{- fr,+ rtuft{-' (a, 2i, tg98 #.* rog i rsi, e* *, + 
",t" 

3r# ##) ;.;; 
"qr,ftd f6! ,rt er/

cled( ol any duly allowed lo be ulilized.lowards paymenr ot excrse duty on trnal producls under lhe provisions of this Acl orlhe Rules made there under such order rs passed by lhe comm'ss,oner llppeaL) on or after, rr," a"i" 
-ipfoinlJ 

,nj"r'i"".109 of lh6 Finance (No.2) Acl, 1998.

rq{i.d ln}ai fi dl cft-qr cr{ Ilcrr EA8l, if fi *;f,rq t qrri 116 (J{fi- ) ffif.2001 fi Ft{-n q } liurlr fraFF +
Fs-.)t'err + €ic"r + 3 nrr h ri ta Er arii ari6( rlqr.a nTrei r;* TdT l,ii;;; iffi'r;ti;'H;;#'i#H:#dfF.r frpr a +.frq raqE e'.a ,tuFi{ff. rgll *' tro :s-L t'* =ra d.rfti ;rs qRI icTzrlft * srsq h ,t. q{ TR-6 fr criTiEr{ fi ardt EG('t /
Fhe above applicalion shall be made in duplicate in Form No. EA-8 as specified under Rule,9 of cenlral Excise (Appeats)
Rujes, 2001 wirhin 3 months from rhe dale on whjch rhe order soughr ro [," 

"ppuut"J "g;;;i 
; ;;,-|;;;;'J"o''.ifii"

accompanied by lwo copaes each ol lhe olo and orde.ln+ppeal. li should also be accompanied by a copy of TR-6 Chaltan
evidencing paymenl of prescribed fee as prescribed under Sectron 35-EE of cEA, 1944, undjr Major ead oi',qccount.- 

- -'

rdfuror xrfda s dFr frFiifud Arrn-a ?r-a fi lrc]qrft 6r rd orff,, I

fr6r +rdra I6t (16 g Fcd qr TIIi 6,I A at Fri 200/- qr ,Irrdre Ffiqr rn, .]ltr qtr E ra I6E (16 E, sqi S -srdr 6i alIiqi 1000 -/ 6r t rdrd ifi-qr sr. I

The revisron-appTicalrcn shall be accompanied by a fee of Rs. 200/- where the amounl involved in Rupees One Lac oa tess
and Rs. 1000/- where the amount invotved is more lhan Rupees One Lac.

"R ry fri]l4 {f, nra,ll 61.rma?r t at -q-.f6 {dr xrt? + fr!.rrFF +r {Fr.na, ltr+rd a4 s Rqr jlar qfttt g{ a!{
fls\.,lt,fraq.A+Tttr{iiR!.,lnfFrjayffiq.rqrtur{sr+ir.+atroqr+dqrr+n+r-+rdf*"r-.ttrIln case, rl the order covers various numbers of ordec in Origjnat, ,ee for each O.l.O. should be paid in lhe aforesaid manner,
not withslanding lhe facl lhal lhe one appeal lo the Appellant Tribunat or lhe one apptication to tire central co!.t. As the case
may be, is filled to avoid scriptoria work it excising Rs. j lakh fee of Rs. l0O/_ for each.

y{try AE1 rj.s., JrtuA-q-4 1975. + ]rafa.t } lrFs1{ { irrarl q-4 FrJra }ran fi cfr c{ hrtfra 6.50 rc} 6r;qElr({q flFF rarF( i{4r 61_ar Enfi.t /
One copy of applicalron or O lO. as lhe case may be, and-the o.der ol the adjudicating authority shall bear a courl fee stamp
ol Rs. 6-50 as prescribed under Schedute-l in terms of the Coun Fee Acl,lg75, as amended.

Sm f.a, a;6q riqre F6 rEr n-arfi idfdrq-;qrqrfu6{sr (6rt Efu) fi-'rrd-S. 1982 i a6rd rd rq {iqFrd rr'dl *tEffia 6rtr ari M d J+{ ,fi tqrF ymft-a +-sr Frir t, i'
Atlention is also invrled lo the rules covering lhese and other retaled maters conlained in the Customs, Excise and SeNice
Appellate Tribunal (Procedure) Rutes, 1982

3EiI lr{1-&q qrftrfirtf +} ]rerd erfu-fr 6ri * ffid aqrq.6, EFifd 3+{ A-df,g crdtrri * RE, fit-dFfr Ein fq a"-flE..
www cbec.gov.in 6i -@ {raii i r /
For lhe elab-orale, delail€d and lalesl provisions. relaling to filing o, appeal to the higher appeltale aulhority, lhe appe ant may
refFr to lhe Depanmenlat webstte www.cbec.gov tn
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Appeat No. Y7l?27 to 73?lRN12016 &

Appeal No. V2176 to 31lEAllR J12016

:: ORDERIN4PPEAL::

The present appeals have been filed by tvl/s. Kunal structure (lndia) Pvt.

Ltd.,'Kunal House', Ganga Park, Plot No. 10, Opp. Sanskruti Apartment,

Panchvati Road, Rajkot - 360 001 (hereinafter referred to as the "appellant

assessee") as well as by the Principal commissioner, central Excise & service Tax,

Rajkot (hereinafter referred to as 'appellant department') against the orders-in-

original (hereinafter referred to as "the impugned orders") as shown in below

mentioned table, passed by the Assistant commissioner, service Tax Diviston,

Rajkot (hereinafter refened to as "the lower adjudicating authority")'

TABLE

2.Thebrieffactsofthecasesarethattheappellantassessee,aserviceprovider

of constructions and works contract services to the Government, Government

authority and local government authorities, filed applications for refund of service tax

paidbythemduringtheperiodfrom0l.04.2015lo2g.02,2o16intermsofSection

102 of the Finance Act, 1994, inserted vide Finance Act, 2016. lt was submitted that

theappellant-assesseehadgotworkdonethroughsub.contractorswhohadpaid

service tax at the applicable rate and were reimbursed/paid service tax to the extent

by the appellant-assessee. The appetlant assessee had availed cenvat credit of

Servicetaxpaidtothesub-contractorandhadalsodirectlypaidservicetaxonthe

seryicesprovidedbythem.Thequerymemoswereissuedbythedepartmentcalling

forcertaindocumentsandinformation/c|arificationandlateronissuedSCNs

proposing rejection of refund claims and calling for reasons as to why the amount of

refundshouldnotbetransferredtotheConsumerWelfareFundunderSectionl2C

oftheCentralExciseAct,lg44,madeapplicabletoservicetaxmatterunderSection

83 of the Finance Act, 
,1994. The lower adjudicating authority vide impugned orders

sanctionedtherefundclaimsbutorderedtocreditthesanctionedrefundtothe

ConsumerWelfareFundestablishedunderSectionl2CoftheCentralExciseAct,

lg44onthegroundthattheincidenceofservicetaxhasbeenpassedonbythe

appellanlassesseetotheirservicerecipientsonthebasisthattheyhavenotproved

Sr.No Appellant's
Appeal No.

Department's

A al No

Order-in-Original No. &

Date

Amount
involved

01 232t2016 EA212612016 1 06/ST/REF/20'l 6 dated

1 2.09.2016

1,50,26,614

02 231t2016 EN2t2712016 1 07/ST/REF/20'l 6 dated

1 2.09.2016

80,23,135

03 232t2016 EA212812016 108/ST/REF/2016 dated

12 09.2016

44,63,468

04 22912016 EA212912016 109/ST/REF/2016 dated

12.09.2016

5,47,s13

05 22812016 EA2130t2016 '1 1 O/ST/REF/2016 dated

12 09 2016

2,76,713

06 22712016 EA213112016 1 'l '1IST/REF/201 6 dated

12 09.2016

1,96,248

Page No. 3 of 14
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Appeat No. V2lZ77 to Z32l RN 12016 &

Appeal No. Y2126 ro 31 IEA?IRAJ l?016

beyond doubt that the incidence of service tax has not been passed on.

2.1 Since the issue involved is common in all these appeals, the same are taken

together for decision.

3. Being aggrieved with the impugned orders, the appellant-assessee filed

appeals, inter-alia, on the following grounds:

(i) The appellanlassessee had made submissions before the lower adjudicating

authority in reply to SCN as well as oral arguments, however, he clearly overlooked

the submissions of the appellant and mechanically confirmed the proposals made in

the SCNs without following the principles laid down in the case laws cited by the

appellant assessee and without mentioning any proper reason. The impugned orders

being non-speaking orders have been passed in gross violation of principles of

equity, fair play and natural justice. The appellant-rss"ssde relied on decisions in the

case of Cyril Lasardo (Dead) reported as 2004 (7) SCC 431 and Shukla & Brothers

reported as 20'10 (254) ELT 6 (SC).

(ii) The appellant-assessee had applied for refund of service tax paid by them as

a person liable to pay service tax, thus, Section 118(2)(d) is applicable. The

presumption under Section 128 of the Central Excise Acl, 1944 that incidence of duty

has been passed on to the buyers is a rebuttable presumption. The appellant-

assessee relied on decisions in the case of Apple lndia Pvt. Ltd. repo(ed as 2014

(309) ELT 29 (Kar.) affirmed by Hon'ble Supreme Court reported as 201S (320) ELT

4277 (SC) and IBP Ltd. reported as 2013 (2BB) ELT 385 (Tri. Del.) and submitted

their financial statements and CA certificate proving that they have not passed on the

duty burden to their clients or any other person, however the lower adjudicating

authority decided the SCNs without considering evidences available in the case in

their favour.

$tD---
(iii) The lower adjudicating authority has relied on 'Clause 3 - Payment' of the

agreement entered with service recipients and held that the total contracting cost

included all taxes and hence the appellant-assessee has passed on the tax burden to

their clients. lt is submifted that the said clause is a part of 'lnformation & lnstructions

for Tenderers' and nowhere speaks about inclusion of service tax. The clause which

deals with inclusive of taxes is 'Clause 47 - Terms & Conditions of Conkact' where

there is no mention regarding inclusive of 'all taxes' but inclusion of sales tax in the

contract price and not service tax at all. lt was submitted that a term in the contract

providing for inclusion of 'all taxes' does not lead to a necessary conclusion that

service tax burden has been passed on to the clients even when the evidences

available are otherwise. lt was also submitted that at the time of entering into the

Page No. 4 of '14
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oppeat No. V2l227 to 232/RAJ/2016 &

Appeat No. vll76 to 31lEAzlRN11016

agreements with the clients, service tax was not payable on the services provided by

them to the Govt. authorities and hence mere inclusion of 'all taxes' in the terms of

agreements even technically cannot be a ground not to grant the refund claim by

them and available to them. The appellant assessee relied on the following case-laws

in their favour: -

. Cimmco Ltd. - 1999 (107) ELT 246 (Tribunal)

. Southern Refineries Ltd. - 2006 (199) ELT334 (Tri -Bang )

. Roop Ram Suthar- 2014 (35) STR 583 (Tri' - Del )

r Amadalavalasa Co-op. Sugars Ltd. - 2007 (219) ELT 526 (Tri - Bang )

. A.P. Enginee rs - 2014 (34) STR 795 (Tri - Delhi)

. Thales-E Transaction CGA - 2006 (3) STR 205 (Tri - Del )

(iv)Theloweradiudicatingauthorityhasobservedthatduringtheperiodfrom

01.04.2015 lo 29.02.2016, the services rendered by the appellant-assessee became

taxable,howeverheignoredthefactthattherewasnofurtheragreemententered,

whichshowsthattheappellanlassesseewasawarethatthereisalreadyaclause

regardingtaxes.Thefindingofthe|oweradjudicatingauthoritysupportsthepleaof

the appellant-assessee that service tax element has been paid by them over and

abovethecontractpricesincetherewasnochangeinthecontractevenwhenthe

exemptionwaswithdrawn'Theappe|lant.assesseereliedondecisionsinthecaseof

Organan (lndia) Ltd. reported as 2008 (231) ELT 201 (SC) and VXL lnstruments Ltd'

Reported as 2013 (294) ELT 320 (Tri - Bang )

(v)Theimpugnedordershaveheldthattheappellant-assesseehasnotproved

by documentary evidence that burden of tax has not been passed on to their clients

or to any other person, which is completely baseless The appellant-assessee had

showntheServicetaxamountas.receivables,intheirfinancialstatementsandCA

certificatetothiseffectwasalsosubmittedtotheloweradjudicatingauthority.The

appellant-assessee placed reliance on Circular F 'No' 137129t2016-service Tax dated

August, 2016 wherein the application of principle of unjust enrichment has been

explained in refund cases vide Para 31 to Para 3 3 of the said Circular and also

placed reliance on following decisions: -

. Konkan Synthetic Fiber - 2007 (216) ELT 80 (Tri )

. Talsita Pharmaceutical P Ltd' - 2007 (210) ELT 220 (Tri )

e Pride Foramer - 2006 (200) ELT 259 (Tri )

. Jaipur Syntex Ltd. - 2OO2 (143) ELT 605 (Tri )

. Maruti Udhvog Ltd. - 2003 (155) ELT 523 (Tri )

o Hero Honda Motors Ltd - 2000 ('126) ELT 1014 (Tri')

. Saralee Household - 2007 (216) ELT 685 (Mad )

Page No. 5 of 14



^){\

fil?"T,[ Jii i3 iii iiilyil]ll3,t
(vi) The department was in receipt of the letters from the service recipients that

they have not paid any service tax amount to the appellant-assessee. ln these

circumstances, the refund claim cannot be denied on the ground of unjust

enrichment. The appellant assessee relied on declsion in the case of Modest

lnfrastructure reported as 2013 (31) STR (Guj.). The loweradjudicating authority has

sought to distinguish the said case law on the ground that in the present case the

total contracting cost is including all taxes. lt is submitted that in the aforesaid case

also, the total consideration conkacted between the assessee and their buyer was

inclusive of all taxes. The appellant-assessee also relied on decision in the case of

SBI Capital l/larkets Ltd. Reported as 2015 (39) STR 335 [ri. - Bom.)

(vii) The department has not challenged the authenticity of cA certificate and the

letters issued by the service recipients. ln such a situation, the refund claims cannot

be denied on ground of unjust enrichment as held in the case of IVRCL

lnfrastructures & Projects Ltd. reported as2014 (312) ELT Z3l (Tri. - Bom.)

(viii) The applicant-assessee can get refund of duty borne by them as per clause

(e)of theprovisotosection 118(2) of thecentral ExciseAct, lg44sincethesub-

contractors have charged and collected service tax from the appellanlassessee and

it is appellant-assessee, which has borne the entire service tax paid in these appeals.

The fact that the recipient of service is also entifled to file refund claim is no longer

res integra. The issue stands concluded by the decision in Mafaflal lndustries

reported as 1997(89) ELT 247(sc) foltowing by the decision in the case of lndian

Farmer Fertilizer co-op. Ltd. Reported as 2014 (3s) srR 422 {ri. - Del.) and Jindal

Steel & Power Ltd. reported as 2016 (42) STR 694 (Tri. - Del.)

4 Being aggrieved with the impugned orders, the appellant-department also filed

appeals, inter-alia, on the following grounds

(i) The appellant-assessee as well as their sub-contractors are engaged in

providing various taxable services and have availed cenvat credit of tax paid on

inputs and input services for payment of service tax. when the appellant-assessee

has claimed refund of service tax paid on the output services, which subsequently

became an exempted service, they are required to fulfil the obligations under Rule 6

of Cenvat Credit Rules, 2004 as made applicable to service tax matters under

Finance Act, 1994, which have not been taken into consideration in the impugned

orders. Further, none of the options under Rule 6 of the Rules appears to have been

exercised by the appellant assessee. Therefore, the appellant-assessee was

required to pay an amount @7Yo of value of exempted services as per Rule 6(3)(i) of

the Rules. As per first proviso to Rule 6, service tax payment is required to be

adjusted against the liability of amount in terms of sub-rule 3(i) of Rule 6.

6
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(ii) The appellant-assessee is not eligible for refund since they have not borne

service tax since the contract was inclusive of service tax and thus, whatsoever

service tax was deposited by them was already charged and collected by them from

the service recipients. The services later on became exempted services need not

make them entitled to claim refund of service tax paid by them since the amount has

already been charged and collected by them from the clients'

(iii) so far as service tax paid by the sub-contractors was concerned, the lower

adjudicating authority has discussed that appellant-assessee had availed cenvat

credit of the amount of service tax paid to sub-contractor and had utilized the same

againstservicetaxpayment.However,laterontheappellant.assesseehad,toobtain

refundofcenvatcreditutilizedalsopaidsameportionoftheservicetaxby

cash/challans and subsequently, claimed refund There are no such provisions

prescribed in the Act or Rules framed thereunder and there are possibilities where

sub-contractorswhileprovidingtheaforesaidservicestotheappellant-assessee

haveavailedinputservicesuponwhichtheyhadavailedandutilizedthecenvat

creditandRule6becameapplicable.Theworkdonebythesub.conkactorscannot

betreatedasexempteddirectlywhenthesamewasprovideduponwhichtheservice

taxhasbeenpaidseparatelybytheprincipalcontractorandnoneofthecopiesofthe

contractsiagreementshavebeensubmittedbytheappellanlassesseeto

substantiatetheVeryfactsthattheyhaveundergoneanysub-contractingwithsub-

contractors so far as the present exempted work of Government agency were

concerned

(iv) The appellant-assessee has not provided any details regarding their total

gross income and actual service tax payable thereon and what gross income

subsequently became exempted' They had made payment of service tax then of

actual required to be made and merely on submissions of service tax payment

challans established their plea, the refund claim scrutinized'

(v)Theappellant-assesseehasprovided..WorksContractService,,andhad

claimed abatement on the value of taxable services. Whereas, in the refund c|aims,

neither the appellant-assessee nor the lower adjudicating authority discussed

anything regarding the value of such services on which the payment of service tax so

made showing specifically whether any abatement was claimed and if yes' at what

percentagesuchabatementavailed.Theaforesaidverificationcanbemadeonly

uponfilingofST-3returns,buttheloweradjudicatingauthoritydidnotmakeanysuch

reconciliationandrefundwassanctionedonlyonthebasisofservicetaxpayment

particulars produced by the appellanfassessee'
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(vi) The lower adjudicating authority has not followed the instructions issued by the

Board vide Circular No. 869/7/2008-CX dated 16.05.2008 and sanctioned the refund

claim without getting it pre-audited from the Dy./Asstt. Commissioner (Audit), where

the amount of refund is more than Rs. 5 lakhs.

(vii) The lower adjudicating authority has not observed provisions of Section 73A of

the Act.

5. Personal hearing in the matter was attended to by S/Shri Pradeep Mishra, Chief

Financial Officer and Bhavin Ramani, Senior Manager, Finance & Accounts, who

submitted written P.H. submissions to claim that incidence of service Tax has not been

passed on to service recipientsiGovt. authorities/Local authorities or to any other

person; that certificates of these authorities as well as chartered Accountant say that

incidence of service Tax has not been passed on by them to any other person, that the

amount has been shown as short rerm Loans & Advances under sub-head ,Balance

with revenue authorities' duly certified by Chartered Accountant; that all these evidences

had been submitted to the lower adjudicating authority but he did not pay attention to

these certificates/details; that appeals may please be allowed in view of above facts.

The department neither submitted comments on Grounds of Appeal filed by the

appellant-assessee nor appeared for p.H. even once, despite p.H. notices issued to the

Comm issionerate.

5.1. The appellant-assessee made written submissions vide their letter dated

29.12.2017 in respect of appeals filed by the department and nanated as under -

(i) The appellant-assessee has provided works contract service and had not

utilized any cenvat credit for payment of service Tax, that they do not have any common

credit and hence question of reversal of common credit does not arise and the

appellantassessee has not availed any common credit for providing taxable output

services. Hence, Rule 6(3) of Cenvat Credit Rules, 2004 is not applicable In this c,r".gy
(iD The appellant-assessee has provided services to the Government, local authority

and Govt. authority which was exempted vide Entry No. 12(e) of Notification No.

2512012-5T dated 20.06.20'12. All the taxes were to be borne by the appellant-assessee

in respect of works executed. While entering into agreements, there was no service tax

on the said work, hence by no stretch of imagination in agreements clause of payment

of service did exist. lt is very much evidential that there was no amount of service tax

paid by the customers to the appellant-assessee and the customers have not paid any

additional amount other than the conkacted prices though there was levy of service tax

introduced on the said contracts. The appellant assessee has paid service tax from its

own pocket to comply with the service tax law but the liability has not been passed on to
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the service recipients. The appellant-assessee relied on following decisions: -

. Modest lnfrastructure Ltd. - 2013 (31 ) STR 650 (Guj.)

. Addison & Co. - 2003-TIOL-396-HC-MAD-CX.

o lnd Swift Lands Ltd. - 2015 (38) STR 819 (Tri Del )

. Needle lndustries (lndia) Pvt. Ltd. - 2016 (46) STR 489 (Tri Chennai)

. Purnima Advertising Agency Pvt. Ltd - 20'16 (42) STR 785 (Guj )

. Nissan Copper Ltd. - 2015 (329) ELT 843 (Tri. Ahmd.)

. Modi Oil & General Mills - 2007 (210) ELT 342 (P&H)

. Kirloskar Ebara Pumps Ltd. - 2007 (5) STR 280 (Tri Mumbai)

(iii) The appellant-assessee borne the burden of service tax paid by them and they

paid service tax to sub-contractors, hence eligible for refund. Therefore, the appellant-

assessee is eligible for refund of payment made by the appellant-assessee and

deposited by the sub-contractors to Govt. exchequer also'

(iv) The department's ground that the appellant-assessee has not provided any

details in Para 5.4(i) is arbitrary and travelling beyond the scope of SCN as held in the

cases of Reliance Ports and Terminals Ltd. - 2016 (33) ELT 630 (Guj') and JBR

Nirmaan Pvt. Ltd. - Order No. tu1 3477-1 3 47812017 dated 16 1 1 '2017'

5.3 ln connection with the appeals filed by the department also, personal hearing was

attended to by s/shri Pradeep Mishra, chief Financial officer and Bhavin Ramani,

senior Manager, Finance & Accounts, who reiterated pointsigrounds submitted by them

in their additional submissions that they have not availed cenvat credit on inputs as well

as common input services; that they have maintained their accounts on specific project

basisseparately;thattheentireServiceTaxhasbeenpaidbythemthroughcasheither

direcily or through sub-contractors; that they produced c.A. certificate dated 09 01'2018

for all 9 Govt. projects; that the service Tax paid by the appellant-assessee has not

been recovered from GovernmenUservice recipients and hence incidence of service tax

has not been passed on to any other persons; that since cenvat credit not taken by

them, Rule 6(3) of cenvat credit Rules, 2004 will not be applicable at all: that

departmental appeals should be rejected on the basis of the facts of the case No one

appearedonbehalfofthedepartmentdespiteP.H.noticesissuedtothe

Commissionerate

FINDINGS: -

6. l have carefully gone through the facts of the case, the impugned orders, appeals

filed by the appellant-assessee as well as by the appellant-Department and written as

well as oral submissions made by the appellant-assessee. The issues to be decided

are: -
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(i) Whether in the facts and circumstances of the present case, the impugned orders

passed by the lower adjudicating authority sanctioning refund claims filed by the

appellant under Section '102 of the Finance Act, 2016 are correct or not and

(ii) whether the impugned orders to credit the sanctioned refund to the consumer

Welfare Fund are correct or not.

7. I find that the appellant-assessee had filed refund claims of service tax paid on

'works contract services' provided by them direcily and through their sub-contractors,

to various Government authorities/local government authorities during the period from

01 .04.2015 to 29.02.2016 consequent upon Insertion of section 102 in the Finance Act,

1994 through the Finance Act,2016. The lower adjudicating authority sanctioned the

amount claimed but ordered to credit the entire amount into Consumer Welfare Fund

under section 12c of the central Excise Acl, jg44 on the grounds that the agreements

suggested that the total contracting cost was inclusive of all taxes and the appellant-

assessee failed to prove that they have not passed on incidence of service tax to their

clients/to any other person. The appellant-assessee has submitted that the contracts

merely stated 'all taxes'but that does not lead to a conclusion that service tax has been

collected by them from their service recipients and incidence of service tax burden has

been passed on to them especially when Govt. authorities/Local Govt. authorities

specifically given in writing that they have not paid service tax to the appellant assessee.

It is submitted that at the time of entering into the contracts/agreements with Govt.

authorities/Local Govt. authorities for all g projects, service tax was not payable for the

services provided to the Govt. authorities/Local Govt. authorities and hence mere words

of 'all taxes' in the agreements cannot be a ground to reject the refund claims without

going into the evidences available in the case. lfind that the appellant-assessee has

provided 'construction serviceMorks contract service' to various Govt.

authorities/Local Government authorities directly and also through sub-contractors

during the period from 01 .04.201s to 29.02.2016 for whlch the contracts/agreements

were signed during the year 2012 or 2013 or 2014 during which service tax *r"q$9-
exempted vide Notification No. 2512012-sr dated 20.06.2012 on the conskuction

service/works contract service provided to the Government, Government authorities and

local government authorities and there is no dispute on this fact. lt is a fact that the

contract price was not amended or modified when the exemption of service tax was

withdrawn by the Government of lndia w.e.f . 1.4.201s and the said services were made

liable to service tax. I also find that the appellant-assessee has submitted copy of their

audited Balance sheets wherein the amount of service tax paid by them was accounted

for under sub-head 'Balance with Revenue authorities' under the main head 'short rerm

Loans & Advances', which clearly establish that the appellant-assessee has not
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expensed the element of service tax into the account of service receivers and the

incidence of service tax has not been passed on to any service recipients or to any other

person. The certificate of Chartered Accountant produced by the appellant-assessee

also clarifies that incidence of service tax has not been passed on by the appellanl

assessee to any other person. The appellant-assessee has also produced copy of

letters of their service receivers clearly stating that they have not reimbursed the service

tax amount under these 9 projects. ln view of these documentary evidences produced

by the appellanlassessee, there is no doubt whatsoever that the appellant-assessee

has proved beyond doubt that they have not passed on the incidence of service tax to

any service recipients or to any other person. Hence, the impugned orders crediting the

refunded amount to consumer welfare Fund are not correct, legal and proper and,

therefore, I set aside the impugned orders and allow appeals of the appellant-assessee.

B. The appellanldepartment has filed appeals contending that the lower

adjudicating authority has not taken into consideration that the appellant-assessee or

their sub-contractors have availed cenvat credit on inputs or input services for providing

these taxable services, which became exempted subsequently and therefore Rule 6 of

the Cenvat Credit Rules, 2004 is to be applied. The appellant-assessee has submitted

that they have not availed cenvat credit on any inputs and have also not availed cenvat

credit on common input services such as Telecommunication Services, Security

Services, Professional Services, lnsurance Services, lT Software services, Advertising

services, etc. and hence question of reversal of cenvat credit under Rule 6(3) of Cenvat

Credit Rules, 2004 does not arise. I also find that the appellant-assessee has submitted

project-wise details and also certificates dated 09.0'1 .2018 issued by A.s. shah & co.,

Chartered Accountant. I find that the contention of the department that the appellant-

assessee has availed cenvat credit on inputs or input services for providing of services

which became exempted subsequently, is factually incorrect and cannot be allowed to

sustain. Since, the appellant-assessee has not availed cenvat credit on inputs and/or

common input services, the question of payment of amount under Rule 6(3) of the

cenvat credit Rules, 2004, would not arise and the appellant assessee is entitled for

refund of Service Tax paid by them either directly or through their sub-contractors

towards providing of construction services and works contract services to the Govt.

authorities and/or local government autho

Act, '1994 inserted vide Finance Act, 2016.

rities in terms of Section 102 of the Finance

8,1 ' The appellant-department has also Contended that the lower adjudicating

authority has discussed that the appellant-assessee had availed cenvat credit of service

tax paid to the sub-contractors and had utilized the same against service tax payment,

however, later on the appellant-assessee, to obtain refund of cenvat credit utilized had

paid Some portion of the service tax by cash/challans ar-rd Subsequently, claimed the
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refund. The appellant-assessee has submitted their month-wise cenvat credit account

for the period under refund claims i.e. from April, 2015 to February, 2016 and submitted

that they have considered service tax reimbursed to sub-contractors as payment of

service tax made by them and they have paid remaining service tax liability to the

Government account directly and have not utilized cenvat credit of such service tax

reimbursed to their sub-contractors and submitted project wise C.A. certificates dated

09.01.2018 certifying that they have not availed any cenvat credit for the projects in

2015-16, which were exempted under Notification No. 2bl20i2 dated 20.06.2012 during

the prior period. After going through the accounts, I find that the appellant-assessee has

taken cenvat credit of service tax reimbursed to the sub-contractors to whom work

amongst these g Govt. projects were sub-contracted, however the said amount of
cenvat credit has also been debited by them in the same month from April,2015 to
February, 2016 and cenvat credit so availed has not been utilized by them at all towards
payment of service tax liability on output seryices provided to the Govt. authority or local

Government authority. Further, the appeilanrassessee has arso paid service tax on

remaining contract value on their own through GAR-7 challans. The appellant-assessee

has taken credit and debited their cenvat credit account in same months to mention their
service tax liability on entire contract value as the contracts were awarded to them and

to establish that they have discharged their service tax liability elther direcly or through
sub-contractors. since the appeilant-assessee has debited the cenvat credit in respect
of service tax paid by their sub-contractors and which they have reimbursed to their sub_

contractors in same month, it cannot be said that the appeilant-asseessee has utirized

these cenvat credit towards service tax payment on output service and thereafter paid

service tax in cash so as to claim refund as entire service tax payment made by their
sub-contractor or by them during Fy 2o1s-16, when these services provided to Govt.

authority or local Government authority was taxable and no retrospective exemption was
provided. I find that it is a settled legal position that subsequent reversal of the credit
would amount to as if no credit has been availed as has been held by the Hon,ble Apex
court in the case of chandrapur Magnets reported as .rgg6 (gj) ELT 3 (sc). Hence, r

find that the department appears have no reg to stand on and accordingty, the same are
required to be rejected as having no truth and/or valid point.

$'.9--
8.2- The appellant-department has also contended that the impugned orders have not

examined the provisions of section 73A of the FinanceAct, 1994. Before discussing on

this aspect, I would like to reproduce section 73A of the Act, which reads as under: -

an amount in excess of lhe service tax assessed or determin ed and o id on
anv taxable service under the slons of this Chaoter or the rules made
thereunder from the recioient of taxa serutce tn
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sevice tax, shall fotlhwith pay the amount so collected to the credit of the

Central Government.

(2) Where any person who has collected any amount, which is not required

to be collected, from any other person, in any manner as representing service

tax, such person shall forlhwith pay the amount so collected to the credit of
the Central Government.

(3) Where any amount is required to be paid to the credit of the Central

Government under sub-section (1) or sub-sectlon (2) and the same has not

been so paid, the Central Excise Officer shall serve, on the person liable to

pay such amount, a notice requiring him to show cause why the said amount,

as specified in the notice, should not be paid by him to the credit of the Central

Government.

(4) The Central Excise Officer shall, after considering the representation, if
any, made by the person on whom the notice rs served under sub-section (3),

determine the amount due from such person, not being in excess of the

amount specified in the notice, and thereupon such person shall pay the

amount so determined.

(5) The amount paid to the credit of the Central Government under sub'

section (1) or sub-section (2) or sub-section (4), shall be adiusted against the

service tax payable by the person on finalisation of assessment or any other

proceeding for determination of service tax relating to the taxable service

referred to in sub-section (1).

(6) Where any surplus amount is left after the adiustment under sub-section

(5), such amount shall either be credited to the Consumer Welfare Fund

referred to in section 12C of the Central Excise Act, 1944 (1 of 1944) or' as

the case may be, refunded to the person who has borne the incidence of such

amount, in accordance with the provisions of sectlon 118 of the said Act and

such person may make an application under that section in such cases within

sr,i rnonlhs from the date of the public notice to be lssued by the Central

Excise Officer for the refund of such surplus amount.
(EmPhasis suPPlied)

8.2.1 . I find that section 73A (1 ) of the Finance Act, 1 994 very clearly provides that if

service provider has charged and collected excess amount of service tax from the

service recipients than assessed and paid by them to the Government, the service

provider has to deposit the amount representing service tax so collected by him to

the credit of the Central Government. ln the instant case, the facts of the case reveal

that the appellanlassessee has neither charged nor collected service tax from the

service recipients, as is also evident from the Certificates/letters issued by the service

recipients and also revealed from the accounts of the appellant-assessee, but they

paid service tax on the services provided by the but them, which became exempted

subsequenily in view of section 102 inserted vide the Finance Act, 20'16. Hence, I

find that the contention of the department is not in consonance with the facts of the

instant case available on records and therefore it does not deserve any consideration

whatsoever.

8.3. The appellant-department has also contended that the appellant-assessee

has not submitted copies of ST-3 returns and has not provided certain information
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such as Gross value of raxable services and service tax paid thereon and the value

of the services, which became exempted subsequenfly, the details of abatement

claimed in the taxable value of services, etc. I find that the appellanlassessee is a

registered service tax assessee and the appellant-assessee has submitted that they

have filed ST-3 returns with the department. The scN has also not alleged anything

like this. The service tax assessed and paid by the appellant-assessee has not even

been questioned in the show cause Notices and/or in the impugned orders and

therefore, ldo not find that appellant-assessee is required to submit these details

again to the department along with the refund claims. This contention is travelling

beyond scope of Show cause Notice and hence, can't be accepted as valid ground.

8.4 ln view of the facts stated from para B to para g.3, I have no option but to
relect the departmental appeals.

9. ln view of factuar and regar position detailed from para 7 to para g.4, r set

aside the impugned orders and ailow the appears fired by the appelrant-assessee

with consequential relief and reject the appeals filed by the appellant-department.

3 q. qffi 3h Eqdie Em d o1d sqlttr effiw or fiqrRlgqft.fi d-ftb t fuqr
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The appeals fired by the appeilant and department stand disposed off as
9.1 .
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