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ORDER-IN-APFEAL

Mfs. Metalic Industries. Prop. D K Patel. B/H Gokuldham, Opp Dhara Gas
Godown , P.O. No. 1276, Gondal Road, Rajkot Gujarat (hereinafter referred fo as
‘the Appellant’) filed the present appeal, against the Order-in-Original
No 45/ADC/RKC/ 2016-17 dated 21032017 (hereinafter referred to as 'the
impugned order') passed by the Additional Commissioner, Central Excise,
Rajkot (hereinafter referred to as ‘the lower adjudicating authority’).

4 The bnef facts of the case are that the Appellant dunng the penod from
200203 to 2005-06 manufactured and cleared their finished goods. namely,
Maize Milling Machine, Grinding Plates and other Parts on payment of duty and
exporied the goods under claim of rebate. Appellant had also availed Cenvat
Credit during the period. Acting upon.inteligence that the Appellant was indulging
in wrang availment of Cenvat Credit of inputs used in exempted goods, search
was carried out by the officers of the Central Excise Divisions-1, Rajkot on
22 0B.2005 and statemenis of Proprietor of the Appellant were also recorded.
Investigation culminated into issuance of Show Cause Naotice dated 01.03.2007,
which proposed recovery of availed Cenvat Credit on inputs used in manufacture
of the exempted goods which Appellant cleared for export on payment of duty
and availed Rebate after being exported. The Show Cause Motice alleged that
Appellant had paid Central Excise duty by wrongly classifying the Maize Milling
Machine, an exempted finished goods and no cenvat credit of inputs used in the
manufacture of this exempled finished goods was available to them. The
adjudicating authority vide order dated 31.03.2008 confirmed the demand by
disallowing Cenvat Cradit of Rs 6,33.271/- along with interest and imposed equal
penalty. Being aggrieved with the order, Appellant preferred Appeal before
Commissioner (Appeal), Central Excise, Rajkot who vide order No. 253/ 2008/
COMMR (AWRAJ dated 05.09.2008 set aside the order dated 31.03.2008 and
remanded the case back lo the Adjudicating authority for determination of
classification of the exported finished goods. The Appellant aggrieved with the
said Order-in-Appeal, preferred an Appeal before the CESTAT, Hon'ble CESTAT
vide order No. A/ 11080/ 2016 dated 28.08 2016 remanded the case back o the
lower adjudicating authority for deciding issues raised and allegations set out in
the show cause notice. The lower adjudicating authority vide impugned order
decided the matter afresh and again disallowed Cenvat Credit of Rs.6,33,271/-
along with interest under Section 11A (1) and Section 11AB of the Central Excise
Act, 1944 (hereinafter referred o as “the Act’) read with Rule 12 of the Cenvat
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Credit Rules, 2002 and Rule 14 of the Cenval Credit Rules, 2004 and also
imposed penalty of Rs.6,33,27 1/~ under Section11AC of the Act with Rule 13 of
Cenvat Credit Rules, 2002 and Rule 15 of the Cenvat Credit Rules. 2004

3. Being aggneved with the impugned order, Appellant preferred the present
appeal on the following grounds -

{1 Appellant has manufactured Casting and Cast articles classifiable under
Chapter 73 and not Maize Machine and Parts as observed by the lower
adjudicating authority

(it} Depariment has neither produced any evidence to prove the allegation nor
proposed to modify the classification of the goods cleared by them. Therefore
demand confirmed by classifying the hrished goods under Chapter 84 is not
justified. The adjudicating authorty i s order has not discussed the

inveshgation carried out and what are the evidences to prove the allegation

() Rebate 15 sanctioned by the proper officer which is not appealed:; the
rebate was sanchoned on the ground that the products are classifiable under
Chapter 73; that department has not challenged the classification claimed
therein. that cenvat credit availed on inputs which are used in the said exported
finished goods under rebate, classification of which is not challenged and hence
appellant has comectly availed cenval credit. that by availing Cenvatl Credit
appellant has foregone the exemption available to the finished goods. that
Rebate 15 also available otherwise under Notification 21/2004-CE (NT) dated
06.09.2044 as Cenval Credit is availed for input used in manufacturing of
exparted final products

{ivi Awvailment of Cenvat credit and clearance of final product was known to
the depantment and therefore. demand 15 barred by limitation and penalty not

imposable on the above grounds

4 Personal heanng in the matter was attended by Shri Paresh Sheth,
Advocate on behalf of the Appellant who reiterated the grounds of Appeal and
also submitied thal Hon'ble CESTAT has directed in impugned order lo decide in
lines of SCN. that there 15 no issue of classification raised in the SCN; that the
impugned order can't travel beyond SCN, more so, when Hon'ble CESTAT has
specifically directed however, adjudicating authority in the impugned order has
decided classification and then rejected Cenvat Credit, which is not correct, legal

Page ol &

"y



Appaal Moo VHRBARALRNT

II’

s U

& proper
FINDINGS

5. | have carefully gone through the facts of the case. Hon'ble CESTAT's
orders, appeal memorandum, written as well oral submissions of the Appellant
and records of personal heanng. The issue to be decided in the maltter 1s whether
adjudicating authority 15 nght in holding that fimshed exported goods was
classifiable under CETH 84379090 attracting NIL rate duty and hence Appeliant
was not eligible to claim CENVAT credit of inputs used or not.

6. | find that Appellant has contested the impugned order on two grounds (1)
the Adjudicating authority has travelled beyond the scope of show cause notice
as change of classification of fimshed goods was not proposed and also no
evidence was/is produced in this regard (1) Rebale on exported fimished goods
was sanctioned by the proper officer, which was not challenged and hence
Classification of the exported finished goods stands accepted

T, | find that the show cause notice was based on the search carred out by
the departmental officers under Panchnama proceedings and proprietor of the
Appellant, Shn Damjibhai Khodabhai Patel. under the Panchnama dated
22 08.2005, has categorically accepted that they were exporting finished goods,
namely, (i) 1A Gnnding Machine classifiable under Chapter Heading
No 84043290 and (1) 2A Grinding Machine classifiable under Chapter Heading
Mo. B4043290 | also find that Proprietor of the Appellant in his statement dated
22.08.2005 has accepted that they were manufacturing 1A Milling Machine and
2A Milling Machines, which were being used for Grinding & Miling of Maize into
Corn Flour. In his statement dated 30.11 2005 he again confessed the
manufacturing of miling machines and accepted the correct classification of
Machines under Chapter Sub Heading No B4379010 / 84379090 attracting NIL
rate of duty. Thus, investigation by the department was directed towards the
issue of classification and show cause was issued denying Cenvat credit based
on this proceedings & evidences which was properly incorporated and discussed
along with Chapter Note 7 of Chapter 84 of the Central Excise Tariff Act
(hereaffer referred to as "CETA, 19857} while proposing the change in
classification lo deny CENVAT credit availed by the Appellant. Thus, | find no
mernt in the argument of the Appellant that the Adjudicating Authonity has
travelled beyond the scope of Show Cause Notice | further find that appellant
has not contested the content of Panchnama and Statements of the Propnetor of
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Appellant evidencing manufacturing Milling Machines meant for Milling and
Grinding of Maize by the Appellant. Appellant has also not contested the
classificatbion of Maize Mill Machine discussed by the Adjudicating autharity but
challenged the re-classification of finished goods by denying that no ‘machines
were manufactured by them Appellant submitted that they were manufacturing
only Casting and Cast articles which is in contradiction to the evidences before
me e g Panchnama and Statements wheremn it 1s accepted by the proprietor of
the Appellant that Appellant manufactured and exported 1A Milling Machines and
2A Milling Machines. Appeliant has rebutted these evidences by simple one line
submission that they were manufactunng only Castings and Cast articles without
adducing any evidence | find that Hon'ble CESTAT in the case of Mis. Bharat
Enterprises reported as 2002 (139) ELT 321 (Tn-Del) as under -

“6. This Rule 2(a) extends the scope of a heading which refers to a
particular article to cover nof only the complete arficle but also that
arficle incomplete or unfinished subject fo the condition that it has
the essenhal character of the complefe or fimished article. The
Adjudicating Authornity has given a specific finding that the product
in question had the essential character of the Miling Machine which
was not controverted by the Appellants by adducing any evidence.
Even in the present appeal, they have not rebutfed the finding of
goods having the essenfial character of the fimished die by bringing
any evidence on record. The Appeliants have only confended that
semi-fimished die is not markefable. The product in question is hefd
chargeable to excise duly by virtue of the prowvisions of Rule 2(a) of
the interprefalive Rules according to which any reference to goods
in a Tanff Heading shall include a reference fo incomplete or
unfinished goods having the essenlial characlter of the finished
goods. It is not the case of the Appellants that die/mould is not
marketable Accordingly we hold that the goods in guestion are
chargeable to Ceniral Excise dufy and uphold the demand of duty.
However. wa agree with the learmed Advocate thal no penally is
imposable in wiew of the facts and circumstances of the case
Accordingly the penalty 15 sef aside.”

o ;}Jf;’_:
7.1 | therefore, find that the argument of the Appeliant that they were not
manufacturing Mill Machines advanced by the Appellant are feeble to justify their

claim especially when all other evidences are on the other side as discussed
hereinabove. Therefore, | hold that Milling machines were manufaclured and
exported by Appellant by declanng it as Castings as Cast articles. Appellant has

also not contested their plea with alternate classification for Milling Machines and
contested the product itself and hence classification of exported goods under

CETH 84378090/ B4379090 discussed by the Adjudicating authorty in the
impugned order hold good.
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7.2 | also find that excisable goods classifiable under CETH 8437 attracts NIL
rate of duty and hence no cenvat credit of Excise duty paid on inputs used for
manufacture of such fimished goods is available to the appeliant and hence | find
no reason to interfere with the impugned order

8. Appellant argued that their rebate claims were sanctioned and nol
appealed against by the department and hence classification of the exported
goods stands accepted  find that sanctioning of Rebate clam by the
Junsdictional Authority on the basis of self assessed documents has nothing to
do with the physical verification of Products carried out during the search and
hence classification of finished products suppressed by the Appellant and fact
was revealed only during the course of search. | find that Hon'ble CESTAT
Mumbas, in the case of M/s. Eminence Equipment Pyt Lid reported as 2015 (330)
ELT 344 (Tn - Mumbai) held as under -

“9.2 The appellants have submitfed that they have exported
cartain consignments of the goods i question and even in the
expor! consignmenis they have declared the same classification
and rate of duty and no objection was raised by the Revenue
Hence the department itself has accepled the classification. We do
not see any force in this argument The goods exported from India
are not charged o excise duly. If the goods are exempled, no duty
is chargeable. Even if the goods are chargeable fo duty, either
goods are exported under bond where no duty is levied or duty paid
at the time of export 15 refunded in the form of rebate, thus overalf
no duty s collected by Revenue for export goods. Thus, in
connection with export, the lewabilily of the duly is of no
consequence. Moreover, the Ceniral Excise officer af the time of
export does the funchon of Customs officer and the exanunation is
only to check thal the goods being siuffed in the conlamer or
packages are as per the packing hst, invoice, elc. The officers are
nol expecled fo exanune the issues raised in the present show
cause nofice. The appellant's contention 1s therefore rejected.” P

8.1 Therefore, | am of the view that the argument of sanctioning Rebate is
mere a technical plea to contest the demand and bears no ment | find that
appellant is registered assessee and s well aware about the rules, regulations
and hability under the law. Therefore, classification of a machine as Castings and
article do not justify their bonafide and hence | hold that extended period is rightly
invoked.

B.2. | also find that Appellant has wrongly availed the Cenvat Credit on inputs
used for manufacture of finished goods attracting mil rate of duty and not proved
their bonafide as discussed hereinabove, Therefore, adjudicating authority is
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bonafide as discussed hereinabove. Therefore, adjudicating authonty is correct in
imposing penalty under Rule 13 of Cenvat Credit Rules, 2002 and Rule 15 of the
Cenvat Credit Rule 2004 read with provisions of Sechion 11AC of the Act.

a. In view of the above discussions, | reject the Appeal filed by the Appellant
and uphoid the impugned order.

.0l Zan aa 1 g wde & e sylas a i @ R A g
91 The appeal stands disposed off in above lerms
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Copy to-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone.
Ahmedabad

2. The Commissioner, G5T & Cenfral Excise, Ragkot Commissionerate, Rajkot

3. The Assistant Commissioner, GST & C Excise Division-l, Rajkot.

4. Guard File
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