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Arising oul of above menlioned OIO issued by Addiliona JoinuDepuly/Assislanl Commissioner, Central Excis€ I Service Tax,

R6jkot / Jamnagar / Gandhidha0 :

gfl-rodt & cffi 6r arq (rd'qdr /Name&Address of the Appellants & Respondent :-

1.M/s. Metalic Industries, Prop. D.K. Patel, B/H Gokuldham, Opp : Dhara

Gas Godown P.O. No. 1276 Gondal Road' Rajkot,-360004

{s 3{i!r($qro d .qfr"{ 6ti eqBd ffifud dft* ii 3cqtr cIffi / crfuf{ur * s{r$ rq-d drc{ 6{ Frdl tl/
Any person aggrieved by lhis Order-in-Appeal may fle an appeal lo the appropriate authorily in the following way

frFr {6 ,*dq rflr{ l|e ('i' S-dr;F{ 3rdffrq arqfu+rur * cF 3r{fr, idq t.3r( T6 3rft}iiqfi ,1s44 tr qRr 358 *
rtrd-rd H liEErrE: 19s4 A qRr 86 fi Jr fu ffiE.d ir,rf ar nr .F€dl t l/

Appeat to Cusloms, Excise & Servace Tax Appellate Tribunal under Seclion 358 of CEA, 1944 / Under Section 86 ot lhe

Finance Acl, 1994 an appeal lies to:-

r,tror"r farra * sqFrd qdl Fr,rn *Fr rf6, Ar*q rflfi ga ('i CEr6'{ 3rtrrq arqlfuf{st *r fdtc ff6, +E aiF ;i
z. 3rt{. *i gre, t ffc*, d ff i{rfi Erf6q tt" '

The special bench of Customs, Excise & Service Tax Appellale Tribunal of West Block No. 2, R.K- Puram, New Delhi in all

matters relaling to classificalion aM valualior.

3qrlff qfta( 1(a) ii Tdrq rrq 3rffdi + srEral +c qr{t vfr drflr t-re, +,frq sEra rlF \.{ *dr4i{ 3rffiq ;rlrqlfuf{sl

ie€ ar cFb'ti" qib., , <E. &q ird, {rqrs s-{a v{rdi 3r6{Erar<r- 3.oorE 4r fr ir* f6q u

Fo the Wesr regional bench of Customs, Excise & Service Tar Appellate Tribunal (CESTAT) at, 2"d Floor, Bhaumali Bhaw6n,

Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

nqlftq arqrfi]-FiEr + sslr $fi-{ r€d F{i 6 Rq idq tiqr{ n@ lJrfu ltuarerdl, 2001, t E"{4 6 + lia-rfd ftlitrd R{
,d cqr lA3 a) srJ efui * q+ f+ir drar d'B(, r Ert n ar t +ri q+ cF + .crt, wi rqrq mq *r ei,r,arJ +l Fia

]rtr fln{l ,rql .istir, w(' 5 arg qr rrS:F4, 5 are tq( qI 50 i[EI 6uq;rf 3rrqr 50 ilrtr {c! dxfuE; t d} Frrr: 1,000/-

*q+,5.000/- sdn J''rdr ,O,00Or +qt ar Brifta.r4l tEa & qfr riFra +tt hlrtft? T6 ar,Irr&4. Eift]-a $ffiq
arqlnt{q *r sn{qr +' s6rfs )F.n + .{rr t Ffi'SI S x-Ah-Fs qi{ + +e Eara .irff ffia +F Frq. iaRT fs'ar orrr TrBr I

+iafud grE +r srraa. i+ f,r ," er.{rr C F}fl orFf, rri d:;tua r**q arqrfo+rur A rrR I Frd t I Fizri vrelr (* 3i-+,) +
R( 3n+fi-q +_glq 50Oi w(' 4r Bqlft4 qFF r{I :F{;n fltfl l/

The appeal to rhe Appellale Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Cenlral

Excise (Appeal) Rules, 2001 and shall be accompanied againsl one which al leasl should be accompanied by a fee of Rs.

1,000/- Rs.50001, Rs-10,0001 where amount of duty demand/interest/p€nalty/refur is upto 5 Lac., 5 Lac to 50 Lac and

above 50 Lac respecrively in the form of crossed bank draft in favour ol Asst. Regist.ar of branch of any nominaled public

sector bank ot the place where lhe bench of any nominated public seclor bank of lhe place where the bench of lhe T bun6l

is silualed. Applicalion made for granl of stay shall be accompaflied by a fee of Rs. 500/-.

3{qr&q arqrF-6{or } F{er 3r,id, E(? rafrqF, 1994 *r qrc 86(1) *. 3ia,1-d i4r6{ ffi, 1994, * fqF 9(1) * rd
Btitd cqr s.T.-5 I ?r{ cM d *i sr sinfi !?i ,s* spr Bs 3{Air + E{6 3.frd 4l .]-s d, tsar ctr {Fr t +fr.d +t
(rni * \.s qii r{rFrd ffi qrfdq r+{ fi* t F-{ t 6{ q6 qia t spr, srdi i-4rfr{ # ahr ,qro *I 4ia 3it{ mrql rql
qdar, rw s rs qr,s* rs, s ars -cq qr 50 allr rtrq fi rlro 50 drq dc( t 3rft_6 t d FF{: 1,000i- 5qi, 5,000/'
iri y:ra to.oool- Eqi fl Hrrlftf, B-4r ?16 *r cfr r .a ql I Erjfltd tfd !61 ]fi?n;I, {iiif}-c vffiq aq1o6rol & ?rrsr *
E6r{5,Erzr( +'nlE * ftdT tfr sriffi'F{ * t4 aar{r qrfr ffi-d fi+ crE #'{I Bqt iirel frq I Tidfr-r 5rF. 6r t-',rird,
a; ff rs fian * 6tdr arF( q-6r nriEd 3rffiq arqlh6{"r *r rrql Rlrd t r FFra ]lren (d 3fi50 *' fu' vr+6{-q{ + flrlr
500/- Fqq 6r hqiftd ?.@ iar F{dr d{r t/

The appeal under sub secrion (l) of Secrio. 86 oI lhe Finance Act, 1994, to lhe Appellale Tribunal Shall be fired in

quadrLiplicale in Form S.T.5 as presc bed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied Ly a
copy ol the order appealed againsl (one of which shall be cerlilied copy) and should be ac{ompanied by a fees of Rs.

10001 where the a ount of service tax I interesl demanded & penalty levied of Rs. 5 Lakhs or less, Rs.50001 wh€re the

amount of service tax & inlerest demanded & penally levied is more lhan five lakhs bul not exceeding Rs. Fifly Lakhs,

Rs 10,0001 where the amount of service tax & inlerest demanded & penalty levied:s more than lifty Lakhs rupees. in the

form of crossed bank dlaft in lavour of lhe fusaslant Reqislrar of lhe bench of nominaled Public Sector Bank of the place

where lhe bench of Tribuoal is situated. / Applicalion made for granl of stay shall be Eccompanied by a fee of Rs.5001.
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had 3rffEq-fr, 1gg4 4i 'n{ 86 41 ic-qRBtt (2) !-d (2A) + lid+d CS fi r14l 3rqrd, $d16{ ffi., 1994, + F{x- 9(2) \r{
9(2A) i Frd fft,lfl-d cqr S.t .7 ,i + ar Fsrfi !q ,n;F e'q irr,fi. €Aq r4r4 rlo', ]ntin rr*-a {},ft), +C1- rgac ia*
EEqT qftd Jn?l, & q'ff-qi s.n 6t {f,id rc !-s efp r.s,F.d da arfnf *r.sq+i -rm qid y.*-"a;qa jqq* +fo
i.qrq gF6i +Er6T, +t 3lffrq;q]qtufl-r +t xrt{d rJ 6ra 6r ftdrr aa drd nrlri fi;ft $ srq d fdrd +.dt ,i: r I
The appeal under sub section (2) and (2A) of lhe s€clion 86 lne Finance Acl 1994, shat, be fited in For ST.7 as prescribed
under Rule I {2) & 9(2A) ol the Service Tax Rules, 1994 and shall be accompanied by a copy of order of CommissioBer
Cenlral Excise or Commissioner, Cenl.al Excise (Appeals) (one ol which shatt be a cerrified copy) and copy of the order
passed by lhe Commissioner aulholizing lhe Assislanl Commissioner or Deputy Commissjoner of Central Exciss/ SeNice Tax
lo iile lhe appeal betore the Appeltare Tibunat

(ii)

{iii)

(,,)

(i)

(r)

m'{r rf€, +dq ricr{ rl-fi qd d-dr+{ Jrtrrq rtfutr{q (fr) + qft liffi t rrrd i +*q rdr( lrs 3rfitifua 1944 4t
qm 35(6 + n-/l{, * # Hrq }'ftft{r, 1994 *r qrfl s3 fi Jii,td Q-drd{ Ei t dr{ *r ,rf t, gi nrpi * *a :rO-*+
crfufiTr.Ii r4rd 6.i {-,.a r.qrd r.r@rsdr F{ aia + r0 cGlrd (10%), ;r+ aizr vi qxiar'im.d t, qr 

Efii-ff, B-c +rd qEt-dr
lidrEd t, +r ,raara BqEr(. asIJ-tu E{ rrRI * 3lafu ar B' ar* Erdt iitB-d & frn es +irE er, * i*+ a dtr

i;ftq ticrd T6 lri +{Fh-{ * .:iaia "airr l*rr rrc lr@- t h'F ?rrft.a t
(D rnn11 dt+ n +a1fq
(ii) t tu iFr fT A rr* 4tr-d r]fri
(iir) d-fi. nrr frI.8rd-* * B-{F 6 t 3idr.d lq r6F
- clri {d 16'ls rrRr + $!q1a ffic {+. 2) },fth{q 2014 + }ri.r t T* f+fi Jffiq crffi * sr6 Bsmri-a
Frna j.S lri 3lqrd 6i dFl 6i &nt/

For an appeal to be filed before the CESTAT, under Secrion 35F of lhe Centrat Excise Ad, 1944 which is also made
applicable to SeNice Tax under Section 83 of the Finance Acl, 1994, an appeat aqainst this order shal tie before the Tribunat
on paymenl of 10% of the duty demanded wh€r€ duly or duty and penally are in dispute, or penaly. where penatty atone is in
dispute, provided lhe amount of p.edeposit payabte wolld b€ subject to a ceiting of Rs. 10 Crores,

Under Central Ercise and Service Tax, "Duty Demanded,, shalt inctude l

(i) amount delermined under Section li D:

(ii) amouni of erroneous Cenvat Credir raken:

(iii) amounl payable under Rute 6 of the Cenvat Credit Rutes

- provided fu her lhal lhe provisions of lhis Seclion shall nol apply to the stay application and appeals pending before
any appellale aulhority prior to lhe commencement of the Fioance (No2) Act, 2014.

$rri 1116r{ 6l qntnq srtda :

Revl3ion application to coveftm€nl of lndia:
TE 3.ran A q-affcxc qIGF rffiE- T.aar E, e{rq 5;qr4 r-,;4 yioifi{{. 1994 fl qIT 35EE + r:rx qia6 +,€:ie ll?i
Iff", ,ir.a E+rr, crnilrq 3rrn(d l4T, +;a }Irr q ,rrs fai'ra, qtlt IiB-F Jrd-d Aq llaa. x-Fd ffr, 4 to+-tiooot. 6t
r4qr aEII IFl| /

A revasion applicalion lies lo lhe Under Secreiary, lo lhe Government of lndia, Revisio. Apptication lJnit, Ministry of Finance,
Depanmenl of Revenue, 4lh Floor, Jeevan Oeep Buikling, Parliament Slreel, New Delhi-110001, under Section 35EE ol the
CEA 1944 in respect of lhe following case, governed by first proviso to sub-section (1) of Section-35B ibid:

qe F.d a f4ffi {6Era +,qrro l. .rfi {Fgra fal Fr"I a] Frfi 6nqri t rET{ rf6 6 cl{rr4;i 6 4t{rn qr EFdt Jiar:Frrc];r rll
$r ffi 16 dcr{-,t6 t {Ff rkn uli orrrrFd + ct{l4, srffi}kE216'Eql c.Er,!r d {rr+rFFror6st{ri Eh-S +rrG-+ qr
Fqfr lr5rl ,Id n rrd * 4i'nn + arra ;ttt
lfl case of any loss of goods, where lhe loss occrlrs in lransit from a laclory 10 a warehous€ or lo anolher factory or from one
warehouse lo another during the course of processing oJ lhe goods ln a warehouse or in storage whelher in a factory or in a

qlr{ + ql6{ ffi {E qr, &ti 4i ffid 6{ {t na + frerd,Er ii cT+d Fi+ BtE s{ tifi 45 Adrq rsrE lJi+ fi g. (fti.) *
arF* t, * srad + qr6{ ffidl nE qr qt{ +t 1*+d A mff tr /
ln case of rebale of duty ol excise on goods exponed lo any counlry or leraitory outside lndia of on excisable mate.ial used in

the manufaclure of rhe goods whlch are exponed ro any coun1ry or lerritory outsade hdia.

qfd rdr( g6 fi t rdrn f6\. kir ,rrd i arF{, Acra qr eFr4 6t nrd ffra i6-ql rrsr tt /
ln case of goods e)(ported oLrtside lndia exporl lo Nepal or Bhuian, withour payment of duty.

pafi\rd raEz *' ssrra q-"q 6 q-aera + fi( 
"n fla iF4? {p xfOii:E rr{ f$+ AB;e crdtrrd a ;rFd EFq SI zB t }ir rn

ir:trr st r-r-a (rffd) 6 
-raRi E'ft ,ArFrrq (a. ,,, 1998 fi !.rrlr !09 + da.{i hqF fi rt -{rfto rrJt- rrmq?fi} q{ qr {r{ 4

crn-d ffi!, fi' tr/
Crcdil of any duty allowed lo be utilized lowards paymenl of ercise duly oo linal producls Dnder the provisions ol lhis Act or

lhe Rules made there under such order is passed by lhe Commissioner (Appeals) on or after, lhe dale appoinled under Sec.

109 ol lhe Finance (No.2) Act, 1998.

jc{trd 3nifi A d cftqi cqJ ri.qr EA'8 ii, rt 6r sdl'q rmr?a rt6 (3rqfl F.qFr{ff, 2001, + fiqE 9 + nirJtd EBfdE t,
<e:ntrr*ritqvr&3{,?tJr-rrd+r3]iafn,}Rta}raci+Erlr}fd}rarrd3{q}dsrAri+rdEfrqT!4rdfl"d1
qrffn r gFr fl Fdra r.qE ,ri- xfu1?_48. 1944 s] tln J5 l-F + rra ftttfta rre' 6' lrqEfi ri grrq + +t q{ TR_6 E ctr
d ra +r ir* irGrrt / -

The above application shalt be made in duplicale in FDrm No. EA I as specified u{ er Rule, I of Central Excise (Appeals)

Rules, 2001 wilhin 3 monrhs from the date on which the order soughl lo be appealed againsl is communicaied and shall be

accompanied by two copies each of the OIO and Orderln-Appeal. ll should also be accompanied by a copy of TR-6 Challan

evidencing paymenl of prescribed lee as prescribed under Section 35_EE of CEA, 1944, under [4aior Head of Account

crEerq nrera * anr ffifua Futft-a rriq, & i{dErir *r irfr qilda 
I

+6i ria.a r6F r.6 aro Eqt qr srd aa it ail dqt 200i- 6r {4 a f64r an':ln qf4 E ri r6s t'6 iric 6qt * @rqr 6t d
sqo 1000 J +r ,Irrdra Bqr nrr' I

The revrsion appicalion shatt be accompanied by a fee ol Fs. 200/- where lhe amounl involved in Rupees One Lac o. less

and Rs. 10001 wiere the amounl involved is more lhan Rupees One Lac-

qe 4E 3narr i de trd vreri 6r scrdlr t a rS+ rfa nrar + h" r1E4; +i {rrdr4, Jr'Fd z- t E.fl ,rfl qrFt' ts aJt +

# ;" rlr Sl fiqr'q6 -J .q -!ri 6 F! .qrA,a firprq .rqrA<"r tr "+ :r*a ql *dfa Er6rr 6l r'+ rrir a ffi-ql qrar t | /

in cjse. ,f rtre order covers vanous numbers of order in Original, fee for each O.l.O should be paid in lhe aforesaid manner,

not withslanding the fact ihat the one appeal to the Appellaol Tribunal or the one applicalion lo lhe centml Govt. As the case

may be, is fillea to avoid s€riploria work il excising Rs. 1 lakh fee of Rs. 1001 for each.

qqi{{itu{ -4rqrdq rldai lifthrrF, 1975, ai ]fdss-l a' rfln qa:nit ai'F.ra Srarr €r cfi q.{ frtlltod 6.50 sqt !;i

=rrrf,r rr;;F faf6. dir etar qrf;ql i
Om *pv'or appticatnn or O i.O. as lhe case may be, and lhe order of the adiudicating aulhodly shall bear a cou( Iee siamp

ot ns. 050 as prescribed under Schedule_l in lerms of the Coud Fee Ac1,1975 as amended

6-er 116. 4-+q 5flI( rIFF (rd d-qlF{ 3Jtridrq arqltu€{ur (6d fdfr) 1:ffil, 1982 d EFrd !i 3fE riqFrd alFdi +}

segHa ar+ sra ftrfi d lir !t rqrn yr6Fn- i6{r .;'ir tr i
Altenljon is also invited to lhe rules coveriflg ftese anti other relaled mallers conlained in the Cusloms, Excise and Service

Appellale Tribunal (Procedurei Rules, 1982

3i ffl&a qrffir at 3rftfr 4fu4 6.) t iiiFra afiq-6, f{qa 3ih ;lA-4dq qrdnai + fas, xfid]lf funfrs i{srf'
www.cbec.gov.in +t As g{A t I /
For the et;borare, detaited and latesr provisions relating io Iiling of appeal lo lhe higher appelrate authoriiv, the appellant may

reler to lhe Depanmenlal weDsrie ltww cbec.gov in
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Appeal No: V2l284i RAJ/2017

ORDER.IN.APPEAL

M/s. Ivletalic lndustries, Prop. D K Patel, B/H Gokuldham, Opp Dhara Gas

Godown , P.O. No. 1276, Gondal Road, Rajkot Gujarat (hereinafter referred to as

'the Appellant') filed the present appeal, against the Order-in-Original

No.45/ADC/RKCI 2016-17 dated 21 .03.2017 (hereinafter referred to as 'the

impugned order') passed by the Additional Commissioner, Central Excise,

Rajkot (hereinafter referred to as'the lower adjudicating authority').

2. The brief facts of the case are that the Appellant during the period from

2002-03 to 2005-06 manufactured and cleared their finished goods, namely,

l/aize Milling Machine, Grinding Plales and other Parts on payment of duty and

exported the goods under claim of rebate. Appellant had also availed Cenvat

Credit during the period. Acting upon-intelligence that the Appellant was indulging

in wrong availment of Cenvat Credit of inputs used in exempted goods, search

was carried out by the officers of the Central Excise Divisions-1, Rajkot on

22.08.2005 and statements of Proprietor of the Appellant were also recorded.

lnvestigation culminated into issuance of Show Cause Notice dated 01.03.2007,

which proposed recovery of availed Cenvat Credit on inputs used in manufacture

of the exempted goods which Appellant cleared for export on payment of duty

and availed Rebate after being exported. The Show Cause Notice alleged that

Appellant had paid Central Excise duty by wrongly classifying the Maize Milling

Machine, an exempted finished goods and no cenvat credit of inputs used in the

manufacture of this exempted finished goods was available to them. The

adiudicating authority vide order dated 31.03.2008 confirmed the demand by

disallowing Cenvat Credit of Rs.6,33,2711 along with interest and imposed equal

penalty. Being aggrieved with the order, Appellant prefened Appeal before

Commissioner (Appeal), Central Excise, Rajkot who vide order No. 2531 20081

COMMR (AyRAJ dated 05.09.2008 set aside the order dated 31.03.2008 and

remanded the case back to the Adjudicating authority for determination of

classification of the exported finished goods. The Appellant aggrieved with the

said Orderin-Appeal, prefered an Appeal before the CESTAT. Hon'ble CESTAT

vide order No. fu 11090/ 2016 dated 28.09.2016 remanded the case back to the

lower adjudicating authority for deciding issues raised and allegations set out in

the show cause notice. The lower adjudicating authority vide impugned order

decided the matter afresh and again disallowed Cenvat Credit of Rs.6,33,271l-

along with interest under Section 1 14 (1) and Section '1 1AB of the Central Excise

Act, 1944, (hereinafter referred to as "the Act") read with Rule 12 of the Cenvat

3 rf
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Appeal No V2l284/RAJ/2017

Credit Rules, 2002 and Rule 14 of the Cenvat Credit Rules, 2004 and also

imposed penalty of Rs.6,33,271l- under SectionllAC of the Act with Rule 13 of

Cenvat Credit Rules, 2002 and Rule 15 of the Cenvat Credit Rules, 2004.

3. Being aggrieved with the impugned order, Appellant preferred the present

appeal on the following grounds:-

(i) Appellant has manufactured Casting and Cast articles classifiable under

Chapter 73 and not Maize Machine and Parts as observed by the lower

adjudicating authority.

(ii) Department has neither produced any evidence to prove the allegation nor

proposed to modify the classification of the goods cleared by them. Therefore

demand confirmed by classifying the finished goods under Chapter 84 is not

lustified. The adjudicating authority in his order has not discussed the

investigation carried out and what are the evidences to prove the allegation.

(iii) Rebate is sanctioned by the proper officer which is not appealed; the

rebate was sanctioned on the ground that the products are classifiable under

Chapter 73; that department has not challenged the classification claimed

therein, that cenvat credit availed on inputs which are used in the said exported

finished goods under rebate, classification of which is not challenged and hence

appellant has correctly availed cenvat credlt; that by availing Cenvat Credit

appellant has foregone the exemption available to the finished goods; that

Rebate is also available otheruise under Notification 2112004-CE (NT) dated

06.09.2044 as Cenvat Credit is availed for input used in manufacturing of

exported final products.

(iv) Availment of Cenvat credit and clearance of final product was known to

the department and therefore, demand is baned by limitation and penalty not

imposable on the above grounds

4. Personal hearing in the matter was attended by Shri Paresh Sheth,

Advocate on behalf of the Appellant who reiterated the grounds of Appeal and

also submitted that Hon'ble CESTAT has directed in impugned order to decide in

lines of SCN; that there is no issue of classification raised in the SCN; that the

impugned order can't travel beyond SCN, more so, when Hon'ble CESTAT has

specifically directed however, adjudrcating authority in the impugned order has

decided classification and then rejected Cenvat Credit, which is not correct, legal

\^\)
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Appeal No. V2l284l

& proper

FINDINGS

5. I have carefully gone through the facts of the case, Hon'ble CESTAT's

orders, appeal memorandum, written as well oral submissions of the Appellant

and records of personal hearing. The issue to be decided in the matter is whether

adjudicating authority is right in holding that finished exported goods was

classifiable under CETH 84379090 attracting NIL rate duty and hence Appellant

was not eligible to claim CENVAT credit of inputs used or not.

6 I find that Appellant has contested the impugned order on two grounds (i)

the Adjudicating authority has travelled beyond the scope of show cause notice

as change of classification of finished goods was not proposed and also no

evidence was/is produced in this regard (ii) Rebate on exported finished goods

was sanctioned by the proper officer, which was not challenged and hence

Classification of the exported finished goods stands accepted.

7. I find that the show cause notice was based on the search carried out by

the departmental officers under Panchnama proceedings and proprietor of the

Appellant, Shri Damjibhai Khodabhai Patel, under the Panchnama dated

22.08.2005, has categorically accepted that they were exporting finished goods,

namely, (i) 1A Grinding Machine classifiable under Chapter Headtng

No.84043290 and (ii) 2A Grinding Machine classifiable under Chapter Heading

No. 84043290. I also find that Proprietor of the Appellant in his statement dated

22.08.2005 has accepted that they were manufacturing 1A Milling Machine and

2A Milling Machines, which were being used for Grinding & Milling of Maize into

Corn Flour. ln his statement dated 30.1 1 .2005, he again confessed the

manufacturing of milling machines and accepted the correct classification of

Machines under Chapter Sub Heading No. 84379010 / 84379090 attracting NIL

rate of duty. Thus, investigation by the department was directed towards the

issue of classification and show cause was issued denying Cenvat credit based

on this proceedings & evidences which was properly incorporated and discussed

along with Chapter Note 7 of Chapter 84 of the Central Excise Tariff Act

(hereinafter referred to as "CETA, 1985") while proposing the change in

classification to deny CENVAT credit availed by the Appellant. Thus, lfind no

merit in the argument of the Appellant that the Adjudicating Authority has

travelled beyond the scope of Show Cause Notice. I further find that appellant

has not contested the content of Panchnama and Statements of the Proprietor of

RAJ/2017 r /
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Appellant evidencing manufacturing Milling Machines meant for lVlilling and

Grinding of Maize by the Appellant. Appellant has also not contested the

classification of Maize Mill Machine discussed by the Adjudicating authority but

challenged the re-classification of finished goods by denying that no'machines'

were manufactured by them. Appellant submitted that they were manufacturing

only Casting and Cast articles which is in contradiction to the evidences before

me e.g. Panchnama and Statements wherein it is accepted by the proprietor of

the Appellant that Appellant manufactured and exported 1A Milling Machines and

2A Milling Machines. Appellant has rebutted these evidences by simple one line

submission that they were manufacturing only Castings and Cast articles without

adducing any evidence. I find that Hon'ble CESTAT in the case of Mis. Bharat

Enterprises reported as2002 (139) ELT 321 (Tri-Del) as under:-

"6.This Rule 2(a) extends the scope of a heading which refers to a
pafticular article to cover not only the complete afticle but also that
article incomplete or unfinished subject to the condition that it has
fhe essenfia/ character of the complete or finished article. The

Adjudicating Authority has given a specific finding that the product
in question had the essenfla/ character of the Milling Machine which
was not controvefted by the Appellants by adducing any evidence.
Even in the present appeal, they have not rebutted the finding of
goods having the essential character of the finished die by bringing
any evidence on record. The Appellants have only contended that
semi-finished die is not marketable. The product in question is held
chargeable to excise duty by virlue of the provisions of Rule 2(a) of
the interpretatiye Ru/es according to which any reference to goods

in a Tariff Heading shall include a reference to incomplete or
unfinished goods having the essential character of the finished
goods. lt is not the case of the Appellants that die/mould is not
marketable. Accordingly we hold that the goods in question are

chargeable to Central Excise duty and uphold the demand of duty.

However, we agree with the learned Advocate that no penalty is
imposable in view of the facts and circumstances of the case.
Accordingly the penalty ls sef asrde. "

7.1 l, therefore, find that the argument of the Appellant that they were not

manufacturing Mill Machines advanced by the Appellant are feeble to justify their

claim especially when all other evidences are on the other side as discussed

hereinabove. Therefore, lhold that Milling machines were manufactured and

exported by Appellant by declaring it as Castings as Cast articles. Appellant has

also not contested their plea with alternate classification for Milling Machines and

contested the product itself and hence classification of exported goods under

CETH 84378090/ 84379090 discussed by the Adjudicating authority in the

impugned order hold good.

6 \t{(
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7.2. lalso find that excisable goods classifiable under CETH 8437 attracts NIL

rate of duty and hence no cenvat credit of Excise duty paid on inputs used for

manufacture of such finished goods is available to the appellant and hence lfind

no reason to interfere with the impugned order

8. Appellant argued that their rebate claims were sanctioned and not

appealed against by the department and hence classjfication of the exported

goods stands accepted. find that sanctioning of Rebate claim by the

Jurisdictional Authority on the basis of self assessed documents has nothing to

do with the physical verification of Products carried out during the search and

hence classification of finished products suppressed by the Appellant and fact

was revealed only during the course of search. lfind that Hon'ble CESTAT

Mumbai, in the case of M/s. Eminence Equipment Pvt Ltd reported as 2015 (330)

E.L.T. 344 (Tri. - Mumbai) held as under:-

"9.2 The appellants have submitted that they have expofied
ceftain consignments of the goods in question and even in the

exporl consignments they have declared the same classification

and rate of duty and no objection was raised by the Revenue.

Hence the department itse/f has accepted the classification. We do

not see any force in this argument. The goods expofted from lndia

are not charged to excise duty. lf the goods are exempted, no duty

is chargeable. Even if the goods are chargeable to duty, either
goods are exported under bond where no duty is levied or duty paid

at the time of expori is refunded in the form of rebate, thus overall
no duty is collected by Revenue for exporl goods Thus, in

connection with expott, the leviability of the duty is of no

consequence. Moreover, the Central Excise officer at the time of
export does the function of Customs officer and the examination is

only to check that the goods being stuffed in the container or
packages are as per the packing |ist, invoice, etc. The officers are

not expected to examine fhe lssues raised in the present show
cause notice. The appellant's contention is therefore rejected."

8.1 Therefore, I am of the view that the argument of sanctioning Rebate is

mere a technical plea to contest the demand and bears no merit lfind that

appellant is registered assessee and is well aware about the rules, regulations

and liability under the law. Therefore, classification of a machine as Castings and

article do not justify their bonafide and hence I hold that extended period is rightly

invoked.

8.2. I also find that Appellant has wrongly availed the Cenvat Credit on inputs

used for manufacture of finished goods attracting nil rate of duty and not proved

their bonafide as discussed hereinabove. Therefore, adjudicating authority is

7
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bonafide as discussed hereinabove. Therefore, adjudicating authority is correct in

imposing penalty under Rule 13 of Cenvat Credit Rules,2002 and Rule'15 of the

Cenvat Credit Rule,2004 read with provisions of Section 11AC of the Act.

9. ln view of the above discussions, I reject the Appeal filed by the Appellant

and uphold the impugned order.
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The appeal stands disposed off in above terms.
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Copy to:-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad.

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

3. The Assistant Commissioner, GST & C Excise Division-|, Rajkot.

4. Guard File.

M/s. Metalic lndustries,

B/H Gokuldham,

Opp Dhara Gas Godown ,

P.O. No. '1276,

Gondal Road,

Rajkot
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