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6''grf fidc, 3n,T{f, (3{ft'("{r), {Til+td (.EI{T cIft-d /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Raikot

lrc{ 3rEftri s1+a srgd/ rcrg'rd/ 16r+6 3nrfff, tdrq raqa !16/ d-dn {, lrs+. / wqrrr / 4itii{nrt aaw rq{Rfud irll

W 3lrlr t {F-d: /

Arising out ol above mentioned OIO issued by Additional/JoinUDepuly/Assrstanl Commissjoner, Ceotral Excise / Servrce Tax,

Raikor / Jamnagar / Gandhidham

sTQ-d-{at & cffi mr ara qd qifi /Name&Address of the ApPellants & Respondent :-

1.M/s. Dharma Enterprises, Business Bay, Royal Park No. 6 Corner Kalawad

Road,Rajkot,

rq Jrh(Jifrd) t tqfud *i$ aqfu ffifud ffi+ n Jcg:Fd qffi i ctfirn{q & rFer Jq 4r{{ 6t s6dr tl/
,qny person aggrlevea by this Order-in-Appeat may tle an;pPeal lo th€ appropnate aulhority in the following wav'

So ct6 ,a,dlq ricK tla !?r {ttr+a ]r4'drq anqrfu+tur * cfr ri+d Adq 
'flr{ 

riF 3{fufr{s ,1944 fr qr{r 358 *
+e+e,l.d fr; ]rftF-{a-'1994 a tJra 86 * r//ra ffifu'a rF fr 31 rfs t ';

Appeat to Customs, Excise & Servic€ Tax Appellate Tribunal under Seclion 358 of CEA, 1944 / under Seclion 86 oI lhe

Finance Acl 1994 an appeal lies lo:_

{rlr6{ur {a,6a t sEetrd {* tr8-e firt T6. idrq ticr(i iJ6 lri tdr6{ r{dre{ arq!ftf{lr 4l RrtY ff-6, iE ai6 n

z. rr. +l ga. Tg eF6, +t a .rrn EIF(' u-

The special bench of cusloms, Excise & seryice Tax Appellale Tribunal of west Block No. 2, R.K. Puram, New Oelhi in all

malters relaling lo classifcalion and valuation

rqdfld ci-ea ltal , ddrc ,rq lrdH t J.drdl tl! atft vtii Sa f;a .F.fi{ ti!-d ll4 I'd tr<rfl lie'$_{ -rrqlfufifll

i#) f, 
"tul',|n" 

q#+,. . aiaa" a". 5-dl F-r, r".J rr6r<r<rd rro.r. *r +r or* .n3" 
'/

To the West regional bench ot Cusloms. Excise & Servic€ Ta( Appellale Tribunal (CESTAT) al. 2d Floor, Bhaumali Blawan,

Asarwa Ahmedalad 380016 ifl case of appeals olher lhan as menlioned in para- l(a) above

Jrffiq ;q.{l+FrEr + srfi 3rdl q€d 6ra + ft! *dlq tflrd e-le (xf-d) lM, 2001 + h-{JI 6 + lraf; ftrtP-d F6!

,rt o-, fa.r +r qR qGrd I r: eir r*' arB(' , fd8 ri *c t 6F Ea sfA a T{rq 3_Fr r.1rr{ !F * xi4 rqrJ & dr
h ,nal T{T irstar Eq( 5 iro qr JFt ;F[, 5 {@ {qq ar 50 Fro Rnr iFF t {?r 50 @ 5q(, li flO* eAF,I?r. 1,000/

{"n. 5O0Or- dz yrra, rO,OOO,- *qn +r Ftrtff-a .,rs't-F 6l cla r.rta 5{r tuffra ,ia F {,rdrd dro-d ntrIq
aEirn#r"r *r enqr * s a-6 fi*€.r{ * anr t ffi-S fi qfrB-rr{ slr * tn {dRr aft ton+1++ grr iam F ,g ytao .,
x-{fud grq:a Fr rrra.a +i A t{{ ne r Flar i,r?E jra E{fui xsdfq ;qrqlfoa.rEr {:r rror fira t I FrT e }'rhi l€ liin +

R" yriai 6r t'rnr 500i- 
"qn 

+r Atiftd rr4 7m 6air Firr l/

The appeat to the Appe are Tribunat shall be filed in quadruplicale in form EA3 / as prescribed under Rule 6 of Central

Excie (Appeat) Rutes, 2001 and shatt be accompanied agaanst one rhich al leasl should be accompanied by a lee of Rs.

t,OOOt ni.SOObl-. Rs.10,000/- where amount of duty demand/inter€sUpenally/retund is uplo 5 Lac.,5 Lac lo s0 La. and

aLove 50 Lac respecrivety in lhe lorm of crossed bank drafl in favour ot Asst. Registrar ol branch of any nominaled public

secror bank ol the place where the bench of any nominated public seclor bank ol lhe place where lhe bench ot lhe Tribunal

is situaled. Application made ror grant ot slay shall be accompanied by a fee ot Rs. 500/'

3{qrdrq arqln€{lr * EFsr JSfr, Fff, }Effq{, 1s94 +r lrm 86(r) t riEJrd €{Icr{ tr{rFd1fr, 1994, * fiq.a 9(l) t irfd
Effi cr{ sr's * an fu * a ar o*,t lri tsi {r!I B-s vrirr h trc< l+td 6I rre i}, rs& qli €Irr tr {iFra 6t
tlr* t r.+ cia rqrFrd drfi Erf6ct 3lt( af,l, $ qix. t 4-a !.r; qfr n {rrr, 6i i-{r€( *t efir 'ee!3 +'I xia }t{ d-rrqr zrar

aet*r xc(' saroqrrsi 6q.5 iflri dr[' qI 50 e 5qq a6 ]!r<I 50 ars .c( t xfu6 t d FFn: 1000/_ {q},5000/'
&a rr.r. ro oooi {qi +r Fqr'ft-a EI ?rF fI cA s rfi #tl fftriftd efF q tllrdla. ]fatd x+*{ -qrqrtuFrlr fi t'rar +
rr*rr* rBs:n * am e hr$ ,t Erd# ql-r + lE qaT{, irtl t@iffia &i 5r€ air{r E4 srel 'rr,k I Fifud ErEa 6r lrlrari
dE fr rfl rrel a Ftar aGc a-ti lIifud 3rffiu ._zlzlftrfirq 4i ?rRcr F.rd t I Fr,li vralr {d 3ii) fi fas *rida_'r{ + Frq

5oo/- rcq 6r f;qlfld 16 rsr 6ler d,'r u

The appeat on.ter sub seclion (1) of Secrion 86 of the Finance Acl 1994 io the Appellale Tribuflal Shall be filed an

quaOrupiicare in Form ST.5 as p;escribed under Rule 9(1) of lhe Service Ta)( Rules. 1994, and Shall be accompanied by a

copy oi ttre oraer appeated againsl (one ot which shatl be cerlified copy) and should be accompanied by a tees ot Rs

tOObl- *trer" the amounl of sirvice rax & inleresl demanded & penalty levied of Rs. 5 Lakhs o. less, Rs.50001 wh€re Ihe

amounl of serv,ce lax & interest demanded & penalry levied is more lhan five lakhs bul nol exceeding Rs Filty Lakhs

Rs10000/ where the amount of servic€ lax & inlerest demanded & penahy levied is more than tifty Lakhs rupees, in lhe

torm ot crossed bank draft in iavour ol the Assistant Regislrar of lhe bench of norninated Public Sector Bank ol lhe place

where fte bench of Tribunat is situaled. / Applicaiion mad; tor qrant of slay shall be accompanied by a fee ot Rs 5001.
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(ii)

(c)

Fr.T 3leFfq,I, 1994 fr !.'i{r 86 4r rc-rrl{Bil (2) lti (2A) * }iF,fd d fr 4'ff flftd, i-qr6{ fiq{4rff, 1994, * ftrq.ff g(2) lri
9{2A) fi -6d frqiira crr s.T.'7 , +r dr {irff (.4 ,fit sFr Jq.ff +-.?r{ 3Er( $EF rrrdr 3lr{Bd (3r{ta), iffq 5rE 116

rdRl qrfrd 3nev fi qfaqi d-ir.a 6t (rirri t (.6 cff r4rFrd Etff n]Br! lit{ }T1'+a Earu {6r{F .rrq{d 3rrFr Jcr:€, i-{rq

'flrc 
g6/ i-drd{, +} gdr&q anq1Q-fisr ai nrifi EJ EaJ 6r fr&r t} sd }ni{ *I cfr {t {Fr A rdt{ 6dl dfrl I /

The appeal under sub seclion (2) afld (2A) of lhe seclioo 86 he Finance Act 1994, shall be filed in For ST7 as prescribed

under Rule I (2) & 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanied by a copy of order ol Commissiofler

Cearral Ercise or Commissioner, Cenrrai Excise (App€als) (one ol whicn shall be a cerlified copy) and copy of th6 order

passed by {he Commissioner aulhorizing lhe Assisiant Commissioner or Oepuly Commissioner of Central Excise/ SeNice Tax

lo ile lhe appeal belore the Appellale TribLrnal.

ftFr rlE, +-dq rar< rro r.d iar+T Jffi crfffi{sr $*) + cff lr{"i + Trs-n i i-fic rfrE gi6 3lftj}Irs 1s44 fi
rrRl 35(,s i }rdrtd, d e ffiq xfrft{A, 1994 tI trRr 83 * lia,la t<r6{ 4} ,ftdqfFrit, lg 3ntn fi cfa 3rfifrq
crfuF{lr t x+d iFGI {rrq drd rditdr 6{ xizr * t0 clirrd {10%), i-r ain !-q Eatnr ftslfid't. w gdrar, f,r Ai{fr qdrfr

ffiad t, 6r ,Irar4 Rqr 31'!', arrd E iE trRr + Jwlrd sEr f6, sr) Erdr 3rtB-d tq nFr q{ 6{].' dc( t jrn-6 a 6lr' ldrq r{E rlF (rd t-flir + riartd ?in ffl' zrq ir6' t ftr? fi&' t
(i, trrlr 11 i + x +a rdF
(i, C-rt ff A fi ?r{ rrdrd {fiI
(iiD +d}. iFr ffE{'{dr * ft{F 6 * ra/rd iq r6a
- rs.$ !.6 fs {€ qm t cr{rrri Fffiq (1{. 2) 3l€1ftqf, 2014 + Jr{rE S Td FES 3rfidrq {Itrsnfr * salr Enr{rtr{
{:Fra ]rS ('a Jl{rfr a} dEI r&. 6}jtt/

For an appeal lo be iled before the CESTAT, under Seclron 35F of lhe Central Excise Ad, 1 4 which is also made

applicable to SeNice Ta,( under Section 83 of the Finance Acl, 1994, an appeal aqainsl this order shall lie before the Tribunai

on paymenl ol 10% of lhe duly demanded where duty or duly and penahy are in dispule, or penalty. where penalty alone is in

dispuie, provided ihe amolnt of pre deposit payable woutd be sLrbject lo a ceiting of Rs. 10 Crores,
tlnder Cenlral Ercise and Service Tax, "Duty Demanded' shall include :

(i) amouflt delermined under Seclion 11 D;

(ii) amount ol erroneous Cenval Credit rakeni
(iii) amount payable under Rule 6 ol the Cenvat Credh Rutes

- provided furlher ihal lhe provisions ol lhis Seclioo shall not apply lo lhe slay applicalion and appeals pending before
any appellste authority pr,or ro the commencemenl of lhe Finance {No.2) Acl, 2014

firrd vr6R -] ff,Sarlr xri(d :

Ravblon lpplication ro Gov.mmonr of lndlr:
fE' lrrtr. f,r qitlsrs, qlfrdr E|FfiBd Flirdl e, ffiq dE rri+ xfrfiaa. 1994 fr qm 35Et + crrA qia6 + ]iE+{ ]rni
Effd. ,Irad €t6r{, T4frarrr rir&a;I tr4ir6, fi.? rrr q, rrsrE Feirm dtfr FFifr Jfd;r Aq l.rn, iq( Er,i. ;rt t6fr |0001, 6t
EF-qt JraI gllFqt /
A revision applicalion lies to lhe Under Secrelary, to lhe Governmenl of lndia, Revision Apptica on Unit, Minislry of Fioance,
D€panmenl of Revenue, 4lh Floor, Jeevan Deep 8uilding, Pariiamenr Slreet, New Delhi110001, under Seclion 35EE of the
CEA 1944 in respecl of lhe Iollowing case. governed by first proviso to sub-seclion (1) of Secrion-3s8 ibid:

qE Er.I A RFS {{i{rr.] :6. IIrIr* t, 16r {4.srn ffi n..f, 6t ffifi 6rsEt d rrrn ,.6 * qranFa + dt{ra qr Eb-fi !r.:[ +rl{na qr

ft{-F+.dr !-+ {rR-T $E$ ren,p vri.rra t Et{ra. EI {i.dt FErr 4E *qr e.3noi i Frd L c-€F{dr + d{ra Ht ar.sl? qr

fi.Cl risR ,rd * xrd + arqrd * {ird *U
ln case of any loss oi goods, where the loss occurs in lransal from a faclory lo a warehouse or lo another factory or from one
warehouse lo anolher during lhe course o, processing ol the goods in a warehouse or in slorage whether in a faclory or in a

xr.q * 1r.{ ffi {1g ql,*r 6} fud 6{ .i {rF,+ Effiq * trgF{ r.+ rra cr nft zrg iffq rflr6 g-6 + gz (ftic) *
Frrd i, it {rra a aFr H rq qr lt{ +t Md fl,rdr tt /
ln case of rebale ol duly of excise on goods exporled to afly counlry or terrilory oulside lndia of on excisable maleajal used in

lhe manulaclure ol lhe goods which are exported to any counrry or r€rrilory oulside lndia.

ft rFr( rJ6 -r,j7rfla f6('tu nrrd fi ir6{, aeid q trra +i are f*dra faiqr:Iqr tt i
ln case of goods erported oLrlside lndaa exporl to Nepal or Bhulan. wilhoul payment o{ duiy.

{BF'{d rflra t rFr-a r-16 6' rrrdra + Ru it r-{& +?r. lq ,rQft{a r.q tfi'+ En-F crdqraf * fa x];q €r ,6 t 3rt{ (t
irav fi inqrd (]]q-{) } -6dm ida rtufr{e ia. 2i. t998 & trfl 109 + *rm ftua ar zrg erfto lrq-dr Fxrarfrfi q{ qr Erd I
q?te fti' ni' *u
Credit of any duty allowed lo be ulilized lowa.ds paymenr of excise duty on linal producrs under lhe provisions of $is Act o.
the Rules made lhere under such order is passed by lhe Commissjond (Appeals) on or after, lhe dale appoinled under Sec.

109 of the Finance {No.2) Acl, 1998.

ict€ nri(n *r d cfiqi cqr dEqr EA-8 i, n f,r 6;frq rtra-i rtd {ll{1-d) fhlar{A, 2001, *' fiqF I } rirfd EffftE t,
ts sraer * ritFl + 3 EF + lidlrF Ar 7r* qIF rJqil{?I ]rrd{i'" 4' ffrq {fr lnt{ { xfla rh fi al qfiqr EFra *r rrJr
oftar qv ff 6.drq r.qE ,fF rfiifi{E, 1944 Er trr. j5.Lt e ra ffrrlfta rf6 ar }rdrq-n + srtr }-Fh q{ rR-6 fr qFa

g ri fi 3la' qrliTt /
The above applacation shall be made in duglicale in Fom No. EA-8 as specifi€d under Rule,9 ol Central excis€ (Appeals)

Rutes, 2001 ,,vithtn 3 months from the dale on which lhe order soughl to be appealed againsl is communicaled and shall be

accompanied by lwo copjes each of lhs OIO and Order-ln-Appeal. li should also bs accofipanied by a copy of TR-6 Challan

evidencing payment of prescribed tee as prescribed under Section 35-EE of CEA, 1944, under Maid Head of Accounl.

qatlilr ,i6 + rnu firFFfua hrita rlE6 8I Jiqra,n AI .rra fftv r

i5i r*ra r+r r.€ E 5qt qr lr$ +s i d 6qi 200r;6r Trdla i6qr aN 3ik qfa +if,-/.i {fiF r'fi drs 5sn * 
=qm E} a}

f,qi looo J 4r rrrrdra fs_qr nrq I

The revision appiacation shall be accompanied by a lee ol Rs. 2001 where lhe amounl involved in Rupees One Lac or ,ess

and Rs. 10001 where the amounl involved is more than Rupees One Lac.

qfz rs .nran * Fa f,d vrm +r F{rt$ t d r.+fi r Jrd?r } fr(' l|F+ +r 4rdri, lY-f€ dn t f6_qr irar slfrtl ts atz +
iH ;(' s *t fr'Er qA 4rli t €) + Rq qlnRrfa airalu rqltu6.'I iri r.+ n{ra qr }dt rr+n +l t'-6 3rrara B-4 nrrr t I i
In cBse, if lhe order covers various numbers ol ordec in Original, fee for e6ch O lO. should be paid in the aforesaid manner,

not withstaoding the fact thal the one appeal to the ApFellanl Triblnal or lhe on€ applacaUon lo the Cenlral Govl. As lhe case

may be, is lilled lo avold scriploria work ii excising Rs. 1 lakh lee o, Rs l00/' for each

qqr{iriltud arqran d6 ritfiqF, 1975, *]fisdl'l + .}]:.rFr{ {i{ lrran (i' Frra vrelr Ar ctr s{ Bqtftd 6.50 dqt 6r

{rqr r rfF ftf*a nifi ifar art(r /

one copy"ot apptcalron or o.to. as the case may be, aod rh€ order of lhe adiudicalrnq authorily snall bear a courl le€ sbmP

of Rs.6.50 as prescribed under Schedule-l in lerms ol lh€ Courl Foe Ac1,1975, as amended.

{l{r rra. +-drq i.qr{ 116 !q d-{r6{ nfi-&q arqtfiE{sr t6t{ Ef}) 1M, 1982 l' <ffif, lii lrnr daffrd xreiii 6t
Fffia 6.i dd Acnt # Ih dl Lqla 3ir6ftd f+ql qrar tr /

Atientaon is atso invited to lhe rules coverirg lhese snd other related matlers contained in lhe customs, Excise and serYice

App€llate Tnbunal (Procedurei Rules, 1982

3tq .lrfftq qrnEift ai 3rQ-d <rfud 6fj t F{tud .-alq.ri, Fnq6 3lk a-{rf,dF crdtrii + iaq, lr{-dr'll far{r,tu a-{srl-.

www.€bec.gov in 61 tq {r+;i t | /
Eor tne edDoraie, detaited and tarest provisions relaring ro filing ol appeal lo ihe higher appeilale auihoriiy, lhe appellanl may

refer ro lhe Deoanme4lal websrle www cbec gov i1
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Appeat No: V2i 73/RAJi 2017

:: ORDER-IN-APPEAL::

M/s. Dharma Enterprise, 201, Business Bay, Royal Park Street-6 Corner,

Katawad Road, Rajkot-360 005 (hereinafter referred to as 'the appetlant') is

hotding Service Tax Registration No. AAJFD8466GSD001 and has filed the

present appeaI against the Order-ln-Origina[ No. 175lST/REF/2016 dated

30.12.2016 (hereinafter referred to as 'the impugned order'), passed by the

Assistant Commissioner, Service Tax D'ivision, Rajkot (hereinafter referred to as

"the [ower adjudicating authority").

2. Brief facts of case are that appettant filed refund ctaim for Rs.

5,77,743/- on 11.11.2016 under Section 102 of the Finance Act, 1994 inserted

vie Finance Act, 2016. They provided construction services, works contract

services to various government, [oca[ authorities, government authorities etc

fa[ting under Sr. No.'12 of mega exemption Notification No. 2512012-Service

Tax dated 20-06.2012. The said exemption from Service Tax was withdrawn on

these services vide Notification No. 06/2015-Service Tax with effect from

01.04.2015. The appellant paid Service Tax on these service provided by them

to government authority on or after 01.04.2015. The exemption withdrawn was

restored vide Notification No. 09/2016-5ervice Tax dated 01 .03.2016 which

prescribed the fottowing conditions read with Section 102 of the Finance Act,

2016:

1. The contract for such services should be entered prior to 01 .03.2015.

2. lf the Service Tax has been paid by the assessee then it woutd have to

been refunded.

3. The apptication for such refund has to be filed within 6 months from

the date when the Finance Act, 2016 comes into force i,e. on or before

't4.11.2016.

2.1 The appettant had provided services in the capacity of sub-contractor to

M/s. Backbone Enterprise Ltd in the nature of works contract services. The sub-

contract agreement between Backbone and the appeltant mentioned that

where sub-contractor had borne the burden of Service Tax, then the refund is

to be ctaimed by the sub-contractor on[y. Thus, the appettant submitted that

they had not received any amount towards Service Tax paid by them from the

service recipient and hence, fited the present ctaim of refund. The lower

adjudicating authority issued Show Cause Notice No. V/18-166/5TlRef12016-17

dated 28.'l 'l .2016 as to why the refund ctaim should not be rejected since they

3
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Appeat No: V2l73lRAJ/2017

had not produced the required documents to prove that the Service Tax had

been borne by them and incidence of Service Tax has not been passed on to

any other person as required under Section 128 of the Central Excise Act, '1944

made appl,icable to Service Tax matters vide Section 83 of the Finance Act,

1994. The tower adjudicating authority decided the Show Cause Notice vide the

impugned order wherein he rejected the refund ctaim by hotding that as per

ctauses 6, 8(f) and 9 of the agreement, the Service Tax has to be borne and

paid by the appettant; that the construction cost/amount of the project would

include att types of taxes, which were leviabte on the work awarded to the

appettant by the contractor during the execution of work. ln other words, it

was atteged that the sub-contract vatue is inclusive of service Tax and thus the

tax has been passed on to the service recipients by the appettant. Therefore,

the tower adjudicating authority hetd that the incidence of duty has been

passed on to the service receivers/ buyers in terms of Section 12B of the

Central Excise Act, 1944 made appticabte to Service Tax matters also.

3. Being aggrieved with the impugned order, the appeltant fited appeat on

the fottowing grounds:

They are a sub contractor and had provided seryices to M/s. Backbone

Enterprise Ltd., .in the nature of works contract services for construction

of Government Schoot and girts Hostet Buitding at Khambhadiya, originat[y

Work Order attotted by Ex. Engineer, Road & Buitding Division, Jamnagar

under Government of Gujarat falting at Sr. No. 12 of Mega Exemption

Notification No. 25l2012 - ST Dated 20.06.2012. However, the said

exemption from payment of Service Tax was withdrawn on services

provided by the appettant vide notification No. 06/2015 ST with effect

from 01 .04.2015. At the time of Bidding for the said projects, the service

tax exemption was available, on the services provided to various

Government authorities and toca[ authorities, W.E.F. 01 .04.2015 due to

withdrawat of exemption as referred above, they had paid service tax on

the said services provided by them, however, the exemption was restored

vide Notification No. 09i2015 ST dated 01 .03.2015. The conditions laid

down for ctaiming the service tax refund ctaim has been mentioned at Sec.

102 of the Finance Act, 1994, are reproduced as betow:

"(1) Notwithstanding anything contained in section 668, no service

tax shall be levied or collected during the period commencing from

the lst day of April, 2015 and ending with the 29th day of

4
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Appeal No: V2l73lRAJ/20'17

February, 2016 (both doys inclusive), in respect of taxoble services

provided to the Government, o local outhority or a Governmentol

authority, by woy of construction, erection, commissioning,

instollotion, completion, fitting out, repoir, mointenance,

renovation or alteration of--

(o) a civil structure or any other originol work meont

predominantly for use other thon for commerce, industry or

any other business or Profession;

(b) a structure meant predominontly for use os-- (i) on

educationol estoblishment; (ii) o clinicol estoblishment; or (iii)

an art or culturol estoblishment;

(c) a residential complex predominontly meant for self'use or

for the use of their employees or other persons specified in

Explanotion 1 to clouse (44) ol section 658 of the said

Act,under a controct entered into before the lst doy of Morch,

2015 and on which oppropriate stomp duty, where applicable,

had been paid before thot dote.

(2) Relund shalt be mode of all such seruice tax which has been

collected but which would not have been so collected hod sub'

section (1) been in force at oll material times.

(3) Notwithstanding onything contoined in this Chapter, an

applicotion for the claim of refund of service tax sholl be made

within a period of six months from the date on which the Finonce

BiU,2016 receives the ossent of the President."

5

r
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2. They being a Sub Contractor, provided works contract service to M/s.

Backbone Enterprise Ltd., in the nature of Works Contract Services for

construction of Schoot And girts Hostet Buitding at Khambhadiya. They had

submitted Copy of Work Order Dated 06.06.2014 issued to M/s. Backbone

Enterprise Ltd., Rajkot, issued by Ex. Engineer, Road & Buitding Division,

Jamnagar. & Contract Agreement between them & M/s. Backbone

Enterprise Ltd., for the execution of the above said work, through

submission dated 22.11.2016. Detaits of the work done are as under:
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They have, from time to time, discharged Service Tax tiab'itity and

submitted fottowing documents:

i. Copy of the lnvoices issued by the appettant to M/s. Backbone

Enterprise Ltd., showing Service Tax amount payabte by the

appettant.

ii. Copy of the R.A. Bitts issued by the Ex. Engineer, Road ft Buitding

Division, Jamnagar.

iii. Copyof theServiceTax paidchatlans of Rs.5,77,7431'.

iv. Copy of the 5T-3 Return showing detaits tike Amount of Service

provided, Service Tax paid by the appettant etc.

The Finance Bitt 2016 got assent of the President on 14th May, 2016, and

they fited service tax refund ctaim on 11"1 1.2016 i'e. witt within the time

timit prescribed at 5r. No. 3 of the Sec. 102 of the Finance Act, 1994. Thus,

they have fottowed att the conditions prescribed under Sec. 102 of the

Finance Act,1994. 
SDP

3. The adjudicating authority white giving his findings at para 13 erred the

provis'ion of 29(h) of the Mega Exemption Notification No' 2512012 ST Dated

20.06.7012, which is reproduced as below:

"sub-contractor providing services by way of works contract to onother

contractor providing works controct services which ore exempt;

6

Sr.

No.

R. A. Bi[
No. & Date

Amount of
Service

Provided

Amount @

50% on which
Appellant has

to pay

Service Tax

Taxable
Value @40%

after
abatement

Amount
of

Service
Tax Paid

Service
tax Paid

Challan

No. &
Date

Nature of
Work

1

08.09.201

5

13,61,564 6,80,787 7,72,317 38,124 628,

M.11.2
015

Construction
of School

and girts

Hostel at
Khabhadiya

2

08.09.201

5

74,56,868 37 ,28,434 14,91,374 7,08,797 253,
04.11.2

015

Construction
of Schoot

and girts

Hostel at
Khabhadiya

3 8'",

08.09.201

5

1,18,15,246 59,07 ,613 23,63,049 3,30,827 671,

04.11.7

015

Construction
of Schoot

and girts

Hostel at
Khabhadiya

Total 2,06,33,678 1,03,16,839 41,26,735 5,77,743
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So, the Services provided by them in the capacity of sub'contractor to the

M/s. Backbone Enterprise Ltd., in the nature of Works Contract Services for

construction of Schoot And girts Hostel Buitding at Khambhadiya, originatly

Work Order attotted by Government of Gujarat, Executive Engineer, Road &

Buitding Division, Jamnagar, ctear[y fatls under the ambit of provision of

29(h) of the Mega Exemption Notification No. 2512012 ST Dated 20.06.2012

as mentioned above. The adjudicating authority nowhere disputes that the

construction work done by them is not meant for the Governmenta[

Authorities or it is not meant for Educational lnstitution.

4. The observation made by Adjudicating Authority in paragraph 17 & 18 of

the impugned order is not onty baseless but atso contrary to the

documentary evidence ptaced on record by them. The Adjudicating

Authority has comptetety faited to give due consideration to the fact that

they have separatety charged service tax over and above to the contract

Vatue white raising the invoice to M/s. Backbone Enterprise Ltd', Rajkot

and they submitted copy of invoices and chaltans for payment of service

Tax. so, the portion of service tax was not inc[uded in the contract price.

Therefore, the impugned order is not sustainable.

5. The observation made by Adjudicating Authority in paragraph 22 of the

impugned order is not onty baseless but contrary to the documentary

evidences ptaced on record since he ignored documentary evidences in

form of Certificate issued by independent Chartered Accountant, copy of

audited batance sheet, ledger in the account of M/s. Backbone Enterprise

Ltd. etc certifying that they have provided works contract Service to the

M/s. Backbone Enterprise Ltd., and they have paid Service Tax of Rs'

5,77,7431- for the same, and they have not passed on the ServiceTax paid

of Rs. 5,77,743/- to the M/s. Backbone Enterprise Ltd'

4. Shri Chetan Detharia appeared and reiterated grounds of appeal and

submitted that att required documents were submitted as reply to show cause

Notice and during personat hearing to adjudicating authority but he did not go

through the documents and hetd that documents were not submitted, which is

not true; that the services were provided to government authority and service

Tax was paid during 2015-16, which was exempted by the Government with

retrospective effect; that CA certificate has been submitted evidencing that

bar of unjust enrichment is not appticable in this case as contract rate was not

7
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changed during 2015-16 and remained same from 2012 onwards inctuding 20'15-

16 and 2016-17; that appeat may please be attowed and refund may be

granted.

4.1 The appettant fited additional written submissions dated 05.'12.2017,

which stated as under:

(i) Appettant is a sub contractor and had provided services to M/s. Backbone

Enterprise Ltd., in the nature of Works Contract Services for construction of

Schoot And girts Hostet Buitding at Khambhadiya, originatly Work Order attotted

by Ex. Engineer, Road & Buitding Division, Jamnagar. These works was fatting at

Sr. No. 12 of Mega Exemption Notification No. 2512012 - ST Dated 20.06.2017.

However, the said exemption from payment of Service Tax was withdrawn on

certain services vide notification No. 0612015 ST with effect from 01 .04.201 5.

Since at the time of Bidding for the said projects the service tax exemption was

avaitable, on the services provided to various Government and tocal

authorities, w.E.F. 01 .04.201 5 due to withdrawa[ of exemption as referred

above, the claimant has paid serv'ice tax on the said taxabte services provided'

But the said exemptions again restored vide notification No. 0917016 sT dated

01 .03.2016. And said notification atso attowed Service Tax Refund for the

services provided during the period of 01 .04.2015 to 28.02.2016, which fatts

originatty at sr. No. 12 of Mega Exemption Notification No. 2512012 ST atong

with certain conditions. 5o, the Appettant has fited service tax refund of Rs.

5,77,7431-atongwithattthenecessarysupportingdocumentsason
'I 1.'l 1.2016.But, the Adjudicating Authority has passed the impugned order

hotding that in order to claim refund of service tax ,the appeltant is required to

prove with documentary evidences that the burden of tax has not been passed

on to the service recipient, that he has not proved with sufficient documents.

Being aggrieved with the impugned order, the appettant has fited this appeat.

(ii) The submissions made herein are in addition to the submissions and

explanations made as wetl as contentions raised in the appeat memorandum

fited as on dated 27.02.2017, and though they have referred to some of

exptanations, submissions and contentions made in the said appeal

memorandum fited as on dated 27.02.2017, the submissions made hereunder

are onty in addition to those made in the above referred repty'

8

.-l
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'l . The conditions laid down for c[aiming the service tax refund ctaim has been

mentioned at Sec. 102 of the Finance Act, '1994:-

* Toxoble services provided to the Government, o local authority or o

Governmental authority, by woy of construction, erection,

commissioning, installation, completion, fitting out, repoir,

maintenonce, renovotion or alterotion of--

(o) o civil structure or any other original works meant predominantly

for use other than for commerce, industry or ony other business or

profession;

(b) o structure meant predominantly for use as-- (i) on educational

estoblishment; (ii) a clinical establishment; or (iii) on art or

culturol estab lishment ;

(c) a residential complex predominantly meant for self'use or for the

use of their employees or other persons specified in Explanation 1

to clause (44) of section 658 of the said Act,under o contract

entered into before the lst doy of lAorch, 2015 and on which

appropriate stomp duty, where applicoble, hod been poid before

that date.

ln this regard, they stated that, they are a Government Contractor and

provided works contract service to various Government and Local Authorities

and submitted Copy of Work Orders issued by the various Government and

Locat Authorities through submission dated 22.11.2016 and submitted the

abstract of the Work orders vide letter dated 11.11.2016. N

$,"\P
* Refund sholl be made of oll such service tax which has been collected

but which would not hove been so collected had sub-section (1) been in

force at oll material times.

They atso stated that they have time to time discharged their Service Tax

duty tiabit'ity as mentioned in the tabte shown at 5r. No. b (1). ln support to

contention, they have already submitted fottowing documents to submission

dated 22.11.2016;

1. Copy of the R. A. bitts raised by the Government & Local Authorities to

M/s. Backbone Enterprise Ltd.

2. Copy of the Service Tax Paid Chaltans of Rs. 5,77,743/-.

9
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't0

3. Copy of the 5T-3 Return showing detaits tike Amount of Service provided,

Service Tax paid by the appettant etc.

4. Catcutation Sheets which correlates the Amount of Service Provided,

Amount of Service Tax payabte & Paid through the Chattans, etc...

* Notwithstanding onything contained in this Chapter, an opplication for

the ctoim of refund of service tox shall be mode within a period of six

months from the dote on which the Finonce BiU, 2016 receives the

assent of the President."

The Finance Bitt 2016 has got assent of the President as on 14th May, 2016,

and they have fited service tax refund claim as on 11.11.2016, which is wel[

within the time timit prescribed at 5r. No. 3 of the sec. 102 of the Finance

Acl, 1994.

5o, from the above they have fottowed att the conditions prescribed under

Sec. 102 of the Finance Acl, 1994 and hence the impugned order is not

sustainable in the eYes of taw.

2. Contention of the Ld. Adjudicating Authority that it is ample ctear that

refund can not be claimed by the ctaimant as a sub contactor as he had not

provided any direct service to ay Government or tocal authorities:-

ln this regard, they referred the provision of 29(h) of the Mega Exemption

Notification No. 2512012 ST Dated 20.06.20'12, which is reproduced as

below;

"sub-controctor providing services by way of works controct to another

contractor providing work contract services which are exempt;

5o, the Services provided by them on the capacity of sub-contractor to the

M/s. Backbone Enterprise Ltd., in the nature of Works Contract Services for

construction of Schoot And girts Hostet Buitding at Khambhad'iya, originally

Work Order attotted by Ex. Engineer, Road & Buitding Division, Jamnagar,

which ctearty falts under the ambit of provision of 29(h) of the Mega

Exemption Notification No. 2512012 ST Dated 20.06.20'12 as mentioned

above. And the adjudicating authority nowhere disputes that the

construction work done by the appettant is not meant to the Governmental

Authorities or it is not meant for Educational lnstitution. So, onty on that

basis the impugned order must be set aside.

{,1

\'1
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3. Contention of the Ld. Adjudicat'ing Authority that the contract vatue

inctuded the service tax atso and in that way the claimant has recovered the

same from the main contractor:-

Adjudicating Authority has completety faited to give consideration to the

fact that the appettant has separately charged service tax over and above to

the Contract Value white raising the invoice to M/s. Backbone Enterprise

Ltd., Rajkot. The fottowing documents has been submitted by the appettant

atong with the service tax refund ctaim apptication dated 11.11.2016, in

support to the above contention;

1. Copy of the Service Tax lnvoices issued by the appeltant to the M/s.

Backbone Enterprise Ltd., which c[earty shows that service tax has

separate[y charged, over and above to the Contract Value.

2. Copy of the Service Tax paid Chaltan, which correlates with the lnvoices

raised by the Appettant.

4. Contention of the Ld. Adjudicating Authority that in order to ctaim refund of

Service Tax, the claimant is required to prove with documentary evidences

that the burden of tax/duty has not been passed on to the service recipient,

that he has not proved with sufficient documents.:-

Adjudicating Authority has also erred in ignoring documentary evidence

submitted by the appeltant in the form of;

1. Certificate issued by the lndependent Chartered Accountant, certifying

that M/s. Dharma Enterprise, has provided Works Contract Service to the

M/s. Backbone Enterprise Ltd., and they have paid Service Tax of Rs.

5,77,7431- for the same, and they have not passed on the Service Tax

paid of Rs. 5,77,7431- to the M/s. Backbone Enterprise Ltd.

2. Certificate issued by the lndependent Chartered Accountant, certifying

that, M/s. Backbone Enterprises Limited., has provided Works Contract

Services to the various Government Authorities and they have paid

Service Tax of Rs. 31,93,3271 - for the same. Further we atso certify that

they have not passed on the Service Tax paid of R;. 31,93,322l- to the

Government Authorities.

3. Copy of the Audited Balance Sheet for the F.Y. 205-16, showing Service

Tax paid of Rs.5,77,743l-, as Service Tax Refund Receivabte.

C
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4. Further they have also attached the Ledger of the Appettant in the Books

of M/s. Backbone Enterprise Ltd., which shows that the service Tax paid

by M/s. Dharma Enterprise, has been debited to the account of

appettant.

5. Other adjudicating authority has sanctioned the Service Tax refund for the

Services provided during the period of 01 .04.2015 to 28.02.2016 to various

Government Authorities as per notification No. 09/2016 ST dated

01.03.2016:-

They retied upon the Order ln Originat No. R/68/2016 issued by Assistant

Commissioner, Service Tax Division, Bhavnagar, in the case of M/s. Dharti

Engineers, Amreti.

ln this case M/s. Dharti Engineers, Amreti has fited refund claim as per

notification No. 09/2016 dated 01 .03.2016, for the Service tax of Rs.

5,88,686/- paid during the period of 01 .04.2015 to 28.02.2016 for the Works

Contract services provided to various Government Authorities. The Assistant

Commissioner, Bhavnagar has sanctioned the Service tax refund ctaim as

law bound in nature. Their case is squarely fottows atl the conditions lay

down in the notification No. 09/20'16 dated 01 .03.2016. Adjudicating

authority faits to appreciate the aforesaid fact whi[e passing the Order-ln-

0riginat.

ln the above premises, it was submitted that there is no justification in any of

the attegations and proposals leveted thereunder and they requested to set

aside the aforementioned Order ln Originat, as rejecting the service tax refund

is unsustainable.

FINDINGS:

5. I have carefulty gone through the facts of the case, the impugned order,

the appeat memorandum and reply as we[[ written and oral submission of

appettant. The issue to be decided in the present appeal is as to whether

appettant has passed on the incidence of Service Tax and hence not etigibte for

refund of Rs. 5,77,7431- ctaimed by them or not.

6. I find that at the materiat time, Service Tax under Works Contract

seryice was chargeable on 407o of value of Services provided. The Works

Contract service was under reverse charge mechanism wherein the service

$e9-
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provider had to pay 50% of Service Tax and service receiver had to pay

remaining 50% of Service Tax. The appeltant has paid 50% Service Tax of Rs.

5,77,7431- during November,2015 for the period from Aprit,2015 to

September, 2015 and had fited S.T.-3 return on 03.06.2016 wherein Service Tax

liabitity of Rs.5,77,743l- was shown to have been paid vide GAR-7 chaltan No.

00671,00653 and 00628 att dated 04.'11 .2015 for Rs. 3,35,721 /-, Rs. 2,11 ,881 l-

and Rs. 38,688/- respectivety.

6.1 The appettant has produced copy of account ledger of Service Tax

receivable, sub contract income, Backbone Enterprise Ltd. and Service Tax

payabte. The appetl,ant has also produced certificate issued by Chartered

Account certifying that the appettant has not passed on Service Tax of Rs'

5,77,7431- to M/s. Backbone Enterprise Ltd. ln sub contract income, they have

credited the totat expenditure towards services provided by them to M/s.

Backbone Enterprises Ltd. However, they have debited the expenditure

towards services provided by them to M/s. Backbone Enterprises Ltd exctuding

TDs, VAT and Service Tax. Thus, it is contended that the appettant has not

passed on the incidence of Service Tax paid by them and refund sought by them

in their appeat.

6.2 The [ower adjudicating authority has given findings that the appellant

provided services in capacity of sub-contractor, who had provided the services

to the contractor and not directty to the government or [oca[ authorities and

thus the refund cannot be ctaimed by the appettant in terms of Section 102 of

the Act. I find that Sr. No. 12 and 29 of Notification No' 25l2012'S.T' dated

70.06.2012 read as under:

12. Services provided to the Government, a tocal authority or a governmental authority

by way of construction, erection, commissioning, instatlation, comptetion, fitting out,

repair, maintenance, renovation, or atteration of -

(a) a civit structure or any other originaI works meant predominantty for use other

than for commerce, industry, or any other business or profession;

(b) a historicat monument, archaeotogi€at site or remains of nationat importance,

archaeotogicaI excavation, or antiquity specified under the Ancient Monuments and

Archaeotogical Sites and Remains Act, 1958 (24 of 1958);

(c) a structure meant predominantty for use as (i) an educationat, (ii)a ctinicat, or

(iii) an art or cutturaI estabtishment;

(d) canat, dam or other irrigation works;

(e) pipetine, conduit or ptant for (i) water suppty (ii)water treatment, or (iii)

sewerage treatment or disposat; or

(f) a residentiat comptex predominantly meant for self-use or the use of their

emptoyees or other persons specified in the Explanotion 1 to clause 44 of section 65

B of the said Act;

29. Services by the fottowing persons in respective capacities -

(a) .......

(b) .......
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(c) .......

(d) .......
(e) -..-.
(f)

(c) .......

(h) sub-contractor Drovidinq services bv wav of works contract to another

contractor n works contract services which are mnt

r-

0

(Emphasis supptied)

6.2.1 Thus, the above mentioned 5r. 29(h) of the exemption Notification

covers the case of the appettant as they have provided services by way of works

contract, in capacity of sub-contractor, to the main contractor M/s. Backbone

Enterprises Ltd. providing works contract services of construction of

Government Schoot and Girts hostet Buitding at Khambhaliya which were

exempted as per Sr. No. 12 of Notification No. 2512012-ST. Therefore, the said

findings of the lower adjudicating authority are not correct, legat and proper.

6.3 The appettant has submitted copy of sub-contract agreement dated

August, 2014 from which it is very ctear that contract price does not inctude

Service Tax. Para 6 of sub contract mentions works contract tax, VAT and

labour cess, octroi, royatty but does not mention Service Tax, however, Service

Tax was imposed w.e.f . 0'l .04.2015 on the services provided to even

government, government authority or [oca[ government authority and hence

the appettant ctaimed refund of Service Tax paid subsequentty because of

centrat government granting exemPtion retrospectivety in 2016. I have seen the

audited accounts of the appettant of 2015'16 and the appettant has kept this

amount as "service tax receivabte" at 5r. No.23 of Schedule 'H' of Balance

Sheet as on 3l.03.2016, which establish beyond doubt that the incidence of

Service Tax has been borne by the appettant and not passed on to any other

person. The certificate dated 21.'11 .2016 of R. Javiya & Co., Chartered

Accountant further proves that the amount of Rs.5,77,743i- paid by the

appettant has not been passed on to the main contractor i.e. M/s. Backbone

Enterprises Ltd or to the government authorities. The invoices issued by the

appettant atso prove that they have paid Service Tax of Rs.5,77,743/- but not

charged it to the main contractor and hence, can't be paid by the main

contractor and has not been paid by the main contractor to the appettant.

6.4 ln view of above overwhelming evidences, it is very clearty proved that

the incidence of Service Tax paid by appetlant has not been passed on by them

to the main contractor or any other person and hence, refund ctaimed by the

appetlant is payabte to them. The findings of the lower adjudicating authority
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in this regard are not correct at at[. Thus, I have no option but to set aside the

impugned order and atlow the appeal and I do so.

3Tffi r-qrrr r$ fi rB 3rfid mr ftcerr jqtrd dft* t loqr drdT t r

The appeat fited by the appeltant is disposed of in above terms.

I B

(F
srTfd (3r+tr)

By R.P.A.D.

To,

Coov for information and necessary action to:

1) The Chief Commissioner, GST &. Central Excise, Ahmedabad Zone,

Ahmedabad for his kind information.
The Commissioner, GST & Central Excise, Rajkot.
The Assistant Commissioner, GST & Centrat Excise, Division-|, Rajkot.
The Superintendent, GST & Central Excise, Range-Rajkot.
Guard File.

I -,.

te

7

2

3

4

5

)

)

)

)

M/s. Dharma Enterprise, 201, Business

Bay, Roya[ Park Street-6 Corner,

Kalawad Road, Rajkot-360 005

fr.trd qu{crT.d, 1o3, ffi€ t, fi{fr
crfi Etc;. q 6td{, orf,r+s rts,

{6-*tC- 3Eo oo9.
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