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Arising out of above mentioned OIO issued by AddilionauJornrDeputy/Assistant Commissioner, Cenlral Excise / Service Tax.

Rajkol / Jamnagar / Gandhidham :

3f+ffiai & cffi 6I dr+r lcr citT /Name&Address of the Appellanls & Respondent :-

l.M/s. Pukar 'l'obacco Processors & Packers, GIDC. Plot No. G-1039-1040.

Kishan Gate. Kalan'ad Road.Metoda^ Rajkot- 360021.
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Any person aggrieved by this Order in-Appeal may tile an appeal to lhe appropriate authority in the following way

*fi ?16 iGdrq liflr( ?r-F (tr e-dl{r J$rfrq'arqrfft6{ot fi cia rqd AiAq -qrz !16 3rfufi-TF 1944 fI qRr 358 i
rfi,td-qri Ed :rftG'rfll tggq *r !.nrr 86 t 3irrtd frEfrfu+d rrrd *r nr s6tr t t/ '

Appeal lo Cusloms, Excise & Service Tax Appellate Tribunal under Seclion 358 of CEA, 1944 / Under Seclion 86 of the
Finance Acl, 1994 an appeal ,ies to:-

Trfi-6ToT Ecqi6d d FriFra mfi arrd frFr ?f6 +-+a raqraf, rlF6 r'q $fl{{ xfr&q tqrfi}-filr fi hs}q qr6. *e aaio a
2 yr, *" q-rs rg ed af f,r arf arfFr' tr'

The special bench of Cusloms. Excise & SeNice Tax Appellale Tnbunal ot Wesl Block No 2, R K Puram New Delhi in all
matlers relating to classjlication and valuat.on.

3q{t{d cfrEd{ 1(a) * r-dr- rR' }ffi * ]f{Er +c {rt n$ii dtFr rl"s Htq tdra ?!6 qa €?116{ }ffrq -qrq.,fu€{3r
(G-es) fi cfi'irq *i*q ffddr, , dffiq d, {f,ardr ffin 3mrat 3I6rqmi- 3r".rr +i fi a* qrFq rt

To lhe West regional bench ol Customs, Excise & Service Tax Appellate Tribunal (CESTAT) al, 2"'Floor. Bhaumati Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as menlioned in para- 1(a) above

rqfd-q ;qqfuqrs + Esrr ]{!'tF cEd 6d + ?r. rdra r-sn er.6 { ro}d) ffi 2O0l * fr{ff 6 + 3rdr.a ArJIt-d F+Il
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ritr rrrrql zrqr qntar, ]qr' 5 frrq {I JF$.rir, 5 qr€r Tcc qr 50 drs {cq arF ]{qqr 50 aro {qc A'i{F1-6 t at qimr: 1,000/
5qE. 50001 $it i'lrdr 10,OOO/- Fs-d F ftfffa san t:;+ ft cA FrF 4it Btiita en+ +r errrara. sdea y+*q
.qr[(QFrur 8r enE 6 E6'{fi ,f}€r } ..', C F-f 

't 
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wdfua gar 6r r-rrdrF. i-a A Is ?ngr d dlal ariFc .16r sqqd xtr. a-4fi-€{sr # eFI R.? t . FFr l{r{s" 1C atEl *
fu' Itriad-q-r +"Enr 500/ Tcq a Fq'fta Ta JFT .f{ 6tr t/

The appeal to lhe Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules. 2001 and shall be accompanied against one whiclt at least should be accompanied by a fee of Rs
1,0001 Rs50001. Rs 10.000/- where amount ol duly demand/interesrpenatty/refund is upto 5 Lac.. 5 Lac to 50 Lac and
above 50 Lac respeclively in the form ol crossed bank drafl in favour of Assl Registrar of branch of any nominaled public
seclor bank of the place where lhe bench of any nomrnaled public sector bank of lhe place where the bench of the Tribunat
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-

ntrrq -qlqrfu-fr{rr & ser] 3rdt-d, ft-ad lrfuG?Iff, 19S4 ff qRr 86(1) *.trf,lrd d-ar+t frrnE-re, 1994. t' ft{e git) t 6d
Fn*fua qqr S.T.,5 ii Er{ qfu t *I {iiJft ad ys* srrr fts inigr t E-6c rr+fr fi,16 E}. t€& cfi srq a rr"a +t
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fa&fl rrr@, I FErT Tfu 3-fl €-<fua 3{dr;ira .qrTrhF,Er a ?-{cl Fira t FrJrd u??r (d r"f.) tnr y:lee.cr + ffm
500/- {cq 6I Btrlfta tJ6 am fiar 6)-rn l/

The appeal under sub seclion (1) of Se.lion 86 ol lhe Finance Acl. 1994 to the Appellat€ Tr,bunal Shatt be fried rn
quadruplicale in Form ST.5 as prescribed under Rule 9(1) ol the Serwce Tax Rules 1994. aot S'nalL Oe accomoanred bv a
copy of the ordet appealed againsl (one of which shall be certified copy) and shoutd be accbmpQned by a fees of Rs.
1000/ where lhe amounl of service tax & interesl demanded & penally levied of Rs. 5 Lakhs.;r tess. Rs.5000/ where the
amount of service lax & interest demanded & penally levied is more than live lakhs bul not exceedjng Rs- Fifty Lakhs,
Rs.10,0001 where lhe amounl of service tax & inlerest demanded & penally levied is more than tfty {-aihs rupei;. in the
form of crossed bank dratl in favour ol the Assislanl Regislrar of lhe bench of nominated Publia Seclor Bank ol lhe place
where lhe bench ol Tribunal is situaled / Application made ior granl of slay shall be accompanied by a tee ol Rs 500/
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(i)
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(iii)

(iv)

fa-a gfu1ftrq 1994 6r tflT 86 8r Jc-ur{r3ri (2) ,r'.i (2A) +' raitd.J fi 4fi 3t'r'd, t-dr+r 1Mr, 1994, i fr{n 9(2) \.4

9(2A) * 6d Aqi?rd cc-{ ST-7 d fi 3I tri7fi (|{ 5€fi 3'I{ 3i'Iq.d, idq 
'eI6 

lFF 3{1l.ir Jrrr*l (xqro, A*q tsr4 T6
-4r{r qrfl:fr 3nA{ *r cft]i d-{rd d{ (rd* t 14 qff qEriiri 6rfr nrfdr') 3l1T inqFd -dRr F6r{6 3rr 

"{-rd 
3flrdr 3crrya. *-fiq

rsl{ 116/ i-{I{{. +t vdi-&q;qqfirfr{q FI }]aea EJ Fd fir fihr ail drs.}iiear & c'fa tn €Trr,t riTtd 6.ft ff | /

The appeal under sub seclion (2) and (2A) of lhe seclion 86 the Finance Act 1994, shall be liled in For ST.7 as plesctibed

under Rule 9 (2) & 9(2A) of the Service Tax Rules. 1994 and shall be accompanied by a copy of order of Commissioner

Central Excrse or Commrssioner. Ceni[al Excise iAppeals) (one of which shall be a cenified copy) and copy of lhe order

passed by the Commissioner authorizing lhe Assislanl Commissioner or Depuly Commrssioner of Cenlral Excise/ Service Tax

to file the appeal before the Appellate Tribunal

*qr qf6. +dq r.cr4 el"6 (''i i-dr6{ 3{ffi'q qrFffllrr (*€}d) * cii }'fti i arFt fi'*--ffq tqa ?r,q xEftr{ff 19a4 6r

L'Rr 3-5!F * 3iaird. Gi "*r ffiq r.R,h-q-4,. 1994 *r qrTr ,, 6 3jaJra *-drfi +} $ dr{ fi ,+ t. rs :nen i qfr 3r+ifrq

erftd{ur * 3ff{ {.t €'rlq racrr ?r6id-qr 6{ FFr + t0 cfala (109"), T{ ar4 vo gatat ffir* t, qr 
EdEr, n-d *-{d Tdrdl

fd-dTfaa t, 6r rrrdri l*-qr aR. {rd Bi gr uRr + :ialra aar l+' m* qr& 3itfti-a lq {It?r rs €1t5 {.{q + 3{fi-fi a Ett

6-trq r.qrd ,j6. r,-d d-dr6{ t ,676 p frv rR' 116' i ftra rflA-fr t
fl) tnr l l 31 # $;dr{ I+.:,T

(ii) i-die rrr 6r S r€ rrar ofal

(iii) ffi. sa,r ffil + F'{ff 6 t }idra eq {6-s
- <vdmi*is qRT t qErrEr ffiiq F{ 2) }fi}ff-q.q 2014 t3{r{r{A$ffi rtr'lq erffi * {ftr idqrrri-a

Errra rS lIE yfra +t Er"l 4fi a-nu
For an appeal lo be filed before the CESTAT, under Seclion 35F of the Central Excise Act, 1944 which is also made

applicable to Service Tar under Seclion 83 oi the Finance Act, 1994, an appeal agarnst lhis order shall lie betore lhe Tribunal

on payment of 10% of the duty demanded where duly or duiy and penally are in dispute. or penally, where pena,ly alone is in

dispute, provided the arnounl of pre-deposil payable would be subject lo a ceiling of Rs. 10 Crores,

L,nder Central Excise and Service Tax 'Duty oemanded' shall include

(i) amount delermined under Seclion 11 D,

(ii) amount oI erroneous Cenvat Credil taken:

(iii) amount payable under Rule 6 of the Cenval Credit Rules

provided further that lhe provisions of lhis Seciion shall not apply to lhe slay application and appeals pending befoae

any appellate aulhorily prior to the commencemenl of lhe Ftnance (No.2) Act, 2014.

((')

(r)

srra rrsr{ 6l fifti,r xriaa :

Fevislon soolicitlon to Govornmenl of lndia:

rs r.tsr Si q;rtr.* qlitr+r FrFR'aa srrdl i }-qiq J?!'E erE+ trft)Ftua 1994 Sl tIT 35tE + qrrx q-(-r6 fi rd?ia r{{
;F. 

-efi" 
s+4R qrrr"s ro-r" f*=. t. *rr"q ,.rp ?;r- ai+ FBd ittri eq ,r(F IrFd Frrl. .3 12oS 110001. 4'

f+-qr sEr qrtdsr / -

A revision applicalion lies 10 the Under Secrelary. lo the Governmenl of lndia Revision Application Unit l\rinistry of Finance,

Deparlment of Revenue, 4th Floor, Jeevan Deep Building, Parlamenl Slreel, New Delhi-110001, under Section 35EE of the

CEA 1944 in respecl of lhe foliowing case. governed by first proviso 10 sub seclion (1) of Section'35B ibid:

"e nrd + tui$I r6iIF * ffrlra q 116r {dFF,fr iEf F.d 6l Ftrril *-ru? s erErr {F 6 q'-rrr * diTd ur F-* 3I;q 6nsC ql

ftr ftff rx rrsE" ,lF s Eqt trfl] ,.? orr;rra + etra ur Fffr,r{R rrF tr qI errRd t Fd a a+ielo t etrra '6S drrq? q
fiifr rra-r ,rd ii Frd + a*ma + ,{hd rirr
ln case of iny toss of $ods. where the loss occurs in transil from a faclory to a warehouse or lo anolhel taclory or from one

warehouse lo anolher during the course of processinq of the goods in a warehouse or in slorage whelher in a faclory or in a

,rr{d * qrr fudt {rE qr &t{ 6t Mrd "rr 
tt {F * F#q i q"{-d q.iq Fra {{ rltt rr$ idrq siqra eldr i g. (jt}c) }

FrFA i il ,{r{a + qr6{ F4.d FE qr $r at fua 4l :r{t A r /

ln case of rebate of duty of excise on goods exponed lo any country or territory oulside lndia of on excisable malerial used in

Itte manufaclure of the goods which are exporled to any country or terrilory oulside india.

qia r{E er6 6r TrFra Bq fuaT mrd * Er6{ Alrd qT tala at Frd fiqif, ftqI aqr tl /

in case ot 
-goods 

eiponed oulside lndia exporl lo Nepal or thulan. wilhout paymenl ol duty

EBf?'{a .l,qe t r,qr6i ?rE } r'r.fla + FT $ tq-A .i3rc fs raFrE lrd aas EAt rdirrs + 6a xra f ,E f rtlT irq

inler 3t yr{rf rrffat #'rq.rr'a.i yfu+-e (F 2; 1998 + trrr log fi ranr ftm sr rB a&E. ylrdr +rq'{Ifrt cr ql {E fr

crtuJ Bq nt trl
Credit of any duty allowed to be utilized towards paymenl oi excise duty on final producls under lhe provisions of lhis Act or

the Rules made ihere under such order rs passed by lhe Commissioner (Appeals) on or after, the dale appointed under Sec.

109 of the Finance (No.2) Acl 1998

rq{t{d 3niaa fr d cfiq'i ctrr {i@r EA 8 d'. ,t ST frdrq tcrad ?lF{ (3{fis) ifuFrTff. 2001. + fr-{4 I n naird ldBftq t,
E:fllnall+€tcurt3Hr6tlt"tn'4}qrfrqGdLlqrt{di{lad-a-+arq{4]lri$E:rfa:rlnfrdcfiiqi{FIr;I*I;frJl
.nG.r qnr fl in?z rqE efq yfuftqa 1944 f,r tr4 J5-l l + rrr Fo-+: ?rq S' re1rrt + Fren + +{ q{ rR-6 A EF

r[re *l * Bs i -

The above appiic;fion shall be made in dupticale in Form No. EA 8 as specified under Rule, I of Cenllal Excise {Appeals)

Rules 2001 within 3 monihs from the dale on which lhe order soughl lo b€ appealed against is communicated and shall be

accompan€d by lwo copies each of the OIO and Orderln Appeal ll shouid also be accompanied by a copy of TR'6 Challan

evidencing paymenl of prescribed fee as prescribed under Section 35_EE of CEA. 1944, under Majoa Head of Accounl

oFfl$ol nriq- t qrrt ffidtd-a Aqri-a ?I.+ # 1fa{rn A ,r .I?F
# a"- +ff v6 dRc lrqt qr rss 6F i a xqq ZoOl- +i trrari i+-qr ar,' r1r fi s Ia fq ff r.Ei ers tcd t ;qra ft at

Fqi i000 / +T rrrdrd Bqr iK'
The revision appication shatl be accompanied by a fee ol Rs.200l where lhe amount involved in Rupees One Lac or less

and Rs. 1000/ where lhe amount involved is more than Rupees One Lac.

qQ ae lr2!r fl {4trd Jflatf 6l fF,t|3r tdf qj,'d" rd l{rerr a Rq l?.. fl tlrlFld* Jr{-fi 6n * Eq.itlr r+ri | fi?25t
#aF!mdrRqlq*srqtffiilf\-qurBi?.r}JIqra.tf<rhn*;rS;qra{trr+-+rl-ilrd.ai6cr"Ir4Itli
in catse. ,t rn" order covers vaflous numbers ol order in Original. fee for each O.l.O should be paid in the atoresaid manner.

nol wilhstanding the facl thal lhe one appeal 1() the Appellanl Tribunai or lhe one applicanon lo the cenlral Govl As lhe case

may be, is filled lo avoid scriploia work il excising Rs. I lakh fee of Rs 100/ for each.

qqrffrifua -qrqrfrq T6 }@-{ff 1975, * rdsdl-l t 3r"a.€l{ {d 3fit?r !-d Fm4 nra:r fi qfa cT fftrlftr 6 50 {c-d Fr

arurf{ rre fal}_a d"n drfl ldr /

One copy'of apphcalron or O tO as lhe case may be and lhe order ot the adiodicating aulhorily shall bear a cou.t fee stamp

of Rs. 6.50 as prescribed under Schedule_l in lerms of lhe Court Fee Act,1975, as amended

traFr A6. adq r.qrd ?rF4 sd trdFh-{ Jffiq;q.rq1fur{q (+rt.Fdft}) G-{EIn'dl, 1932 t dErd (rE 3r4 {iEFtrd FaFd at

FBsda Fd ari mi # 3fu ri sata 3ir+6,r BqT ar tl /

Attenlion is also invited to lhe rules coverinq these and other related matters conlained in the Cqstoms, Excise and Servjce

Appe{late Tribunal (Procedure) Rules 1982

ria lrQ-drc crMt +t j1afri{ aTfu-f, r.i n {dfud :qrq+, Bqa lfu ;rffdTt ,r4qrd '+, ias, J$?nfr ffiq }d-{Ea

www cbec go" in +1 )E r€i e ,

For rhe etrborate. detarled and latest provisions relating lo filing o, appeal lo lhe higher:alipellale aulhorily, lhe appellanl may

refer lo rhe Depadmenldl websrle w[u/.cbF. gov in

I

(v)

t
(vi)

(D)

(E)

(F)

(G)

I



Appeal No: V2l374 &375tR4Jt2017

3

ORDERS-lN-APPEAL
U'iL ' -u

The present proceeding has arisen out of CESTAT Orders No.

N1304812017 dated 06 10 2017 and A/1359712017 da|ed22.11.2017 passed in

appeals preferred by M/s. Pukar Tobacco Processors & Packers, GIDC Plot NO.

G-1039/'1040, Kishan Gate, Kalawad Road, Metoda, Rajkot (herernafter referred

to as the "Appellant") against Orders-in-Appeal No.RAJ-EXCUS-000-APP-47-

15-16 dated 30 1 2015 and RAJ-EXCUS-000-APP-001-17-18 dated 26.04.2017

respectively. Hon'ble CESTAT, Ahmedabad remanded both appeal to first

Appellate Authority, since both the Orders in Appeal pertain to said to be

erroneous refund ordered to the Appellant and protective demand issued against

the said erroneous refund and hence I proceed to decide both cases by a

common order.

2. Brief facts of the case are that the Appellant was engaged in

manufacturing of Un-manufactured Branded Tobacco (hereinafter referred to as

the 'specified goods') and was paying duty in accordance with Notification

No.1112010 CE (NT) dated 27.02.2010. The Appellant paid Rs.29,59,0001 on

02.10.20'14 for the clearances of the specified goods i.e. unmanufactured

branded tobacco on account of one installed FFS packing Machine for the month

of October,2014 but filed refund claim on account of non-production of the

specified goods in terms of Rule '10 of Chewing Tobacco and un-manufactured

Tobacco Machines (Capacity Determination and Collection of Duty) Rules,20,l0

(hereinafter referred to as "the said Rules") amounting to Rs.21,95,3871 on

the ground that they had carried out manufacturing activities from 06.10.2014 to

13.10.2014 i.e. for B days and machine remained un-installed and sealed for the

period from 01 .10.2014 to 05.'10.2014 (5 days) and from 14.10.2014 to

31 .10.2014 (18 days). The Jurisdictional Assistant Commissioner, Central Excise

(hereinafter referred lo as "JAC") vide Order No.2990/2014 dated 02.12.2014

(hereinafter referred fo as "refund order") sanctioned the refund of

Rs.21,95,3871 under Section 118 of the Central Excise Act, 1944 (hereinafter

referred to as "the Act") read with the said Rules. Aggrieved with the refund

order, department preferred Appeal before the Commissioner (Appeals), Cenkal

Excise, Rajkot and simultaneously also issued protective demand Show Cause

Notice dated 23.11.2015 demanding Rs.21,95,3871 of refund paid erroneously

to the Appellant. The departmental appeal was allowed by the then

Commissioner (Appeals) vide OIA No. RAJ-EXCUS-000-APP-47-15-16 dated

30 11.2015 and the adjudicating authority vide OtO No. 01/ADC/BKS12O16-17

daled 21 .04.2016(hereinafter referred to as "impugned order") confirmed the
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protective demand of Rs.21,95,387/- holding that refund was erroneous and

amount was recoverable from the Appellant along with interest. The Appellant

prefened appeal against the impugned order which was rejected by the

Commissioner (Appeals), Central Excise, Rajkot vide OIA No. RAJ-EXCUS-000-

APP-001-20'17-18 DATED 26.04.2017. The Appellant being aggrieved with the

Orders-in-Appeal, preferred appeals in the CESTAT. Hon'ble CESTAT, in the

matter of the OIA RAJ-EXCUS-000-APP-47-15-16 dated 30.11.2015, vide Order

No. A/13048/2017 dated 06.10.2017 remanded the matter back to Commissioner

(Appeals) Rajkot to issue a speaking order after considering the Appellant's

submissions Hon'ble CESTAT in the matter of OIA No. RAJ-EXCUS-000-APP-

001-2017-18 dated 26.04.20'17, vide Order No. N1359712017 dated 22.11.2017

held that impugned order is not sustainable as the demand has been confirmed

on account of protective show cause notice and remanded the matter back in

light of earlier order dated 06.10.2017 in the Appellant's own case.

3. A common Personal hearing in both the matter was attended to by

Shri P. D. Rachchh, Advocate, who reiterated the grounds of Appeals and

submitted that the appellant was having two machines from 29.01 .2014 to

14.10.2014 whereas one new machine was received on29.01 .2014 and one old

machine was sold on 15.10.2014; that only one machine was operating from

06.10.20'14 as both machines were uninstalled with effect from 14.08.2014 and

one old machine was never installed and used with effect from 09.04.2014 till

15.10.2014 when sold; that all these installation and un-installation had been

done in presence of then Superintendent, Shri G.K. Jhala, who had accepted

these facts in his cross examination held on 28.03.2016 before the lower

adjudicating authority, then ADC, Shrr B.K.Singh; that they had paid duty in

October, 2014 in the beginning but did not operate any machine from 01..10.2014

to 05."10.2014,from 14.10.2014 to 31 .102014 and only one machine was

installed and operated from 06.10.2014 to 13.10.2014; that due to this refund

granted by then JAC is correct and Departmental Appeal against the Refund

order needs to be rejected and Appeal filed by the Appellant against the

impugned order being protective demand confirmed against the sanction of

refund needs to be allowed

FINDINGS

4. I have carefully gone through the facts of the case, Hon'ble CESTAT's

orders, appeal memoranda, written as well oral submissions of the Appellant and

records of personal hearing. The issue to be decided in the matter is whether
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refund sanctioned by the JAC to the Appellant was correcl, legal and proper or

not and also whether demand confirmed needs to be set aside or not.

5. I find that the department had filed appeal before Commissioner (Appeals)

against the order daled 02.12.2014 issued by JAC on the grounds that (i)

Appellant was not eligible for refund as non working of any installed machine for

what ever reason is to be considered as operating machine during the month and

hence appellant had rightly paid the duty for the month of Oct,2014 (ii) Appellant

had Two (2) installed machines during the month of October, 2014 and hence

they had short paid Central Excise duty to the tune of Rs.29,59,000/- towards

second machine. I find that any refund on account of non production of specified

goods is governed under Rule 10 of Chewing Tobacco and Unmanufactured

Tobacco Packing Machines (Capacity Determination and Collection of Duty) Rules,

2010. which reads as under.-

"10. Abatement in case of non-production of goods. - ln case a factory did
not Droduce the notified ooods durino anv coulinltous period of fifteen davs or

5

more. the dutv calculated on a prooortionate basis shall be abated in respect of
such period provided the manufacturer of such goods files an intimation to this
effect with the Deputy Commissioner of Central Excise or lhe Asslslanl
Commissioner of Central Excrse. as the case may be, with a copy to the
Superintendent of Central Excise, at least three working days prior to the
commencement of said period. who on receipt of such intimation shall clirect for
sealing of all the packing machines available in the factory for the saicl period
under the physical supervision of Superintendent of Central Excise, in the
manner that the packing machines so sea/ed cannot be operated during the said
period .

Provided that during such period, no manufacturing activity. whatsoever, in
respect of notified goods shall be undefiaken and no removal of notified goods
shall be effected by the manufacturer except that notified goods already
produced before the commencement of said period may be removed wthin first
two days of the said period :

Provided fufther that when the manufacturer inte,?ds fo restarl his production of
notified qoods. he shall inform to the Deputy Commissioner of Central Excise or
fhe Asslsfant Commissioner of Central
from which he would restarl productio

case may be, of the date
the seal fixed on packino

Excise, as the
n, whereupon

machines would be opened under lhe phvsical supervision of Superintendent of
Central Excise."

(Emphasis supplied)

5.1 I find that Appellant has produced copies of FORM -1 filed under Rule 6

and chronology of installation, uninstallation and re-installation of Machines

under Rule 10 of the said Rules. I find that the Appellant had declared Two Un-

installed and Sealed machine as on 01.08.20'14 and had intimated that thev ,,do

not intend to operate Machine No.1" Simultaneously, Appellant vide their

intimation dated 01.08.20'14 under

Machine No.2 with effect from 04.08.2

Rule 10 reouested for re-in stallation of

014 Copy of Form '1 dated 01.08.2014 and

request letter dated 01.08.2014 are reproduced as under:-
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tJriu i 0 3

rnpv- 1

(See rule 6)

EXiiIBIT..

gi! llatre of '-he Balufacturer PSK"BR TOBACCO PROCESSORS & 9aCE',P'S

6

1g

02) iddress of the manufacturing:
p:erises '

G.LD,C.Plot No. G/1039 E 1040

XAI,i$ie-D ROA.D ,I',E?ODA , TAr ' l'oDBiKL

DIST. RA.IKO!.

0-? ) tCC No .

04) Acidress of other premises
Eaaufactu:j-lg the s ame products

05) Nunbe: of single track
packing trachine aYailable j-n the
factory.

A.eErP138 5J An 001.

2 {f}lo} sNr}isTAr,r,rD A}tD ssAnED '

1 (ol1l) I"'ACEII{E WIIII, BE ixSrlI]r,
OE' co!&{3tlc EMENT OT

PRODUCITOH,

(oNE ) slthout lirne tule.:---

Nrl

06) NuEbe. of packing machines

cf (5) ,rhich are installed
'.be :actory.

07) Nunbe: of Packing oachines : 1

outs of (5) rxhich the manufacturer

inlends to oPerate in this
iaclo:y !o: Production of Pouches

of aotified goods rJ'th line tu-be

20

,l.i ) Dqsclipbion oi qoods to rJ6

hanufaclurod iDcLudtng'hathe!
unfranufaceu.€d tob!cco ot
ch€sing Lob.cco or both, Lh€i r
t rand Dah6s ,h€tlfer Pouches
3hat-l con€ain lame tub€ or n6t,
and other cone€!n6d de!ai'14.

I)ackinq
gpood

!,OR TiIACHINE NO. 1
PR'SENII,Y !rIIE }4NCIIINE :!S
(,NINSTNTILED ,\ND SEAI.ED CONDI1iION
WE DOE9 NOT INTBND TO OPERIIIE THIS
MI\CIIINE.

Iti FoR IIACHaNE NO.2
UNMANUI'ACTURED BnANDED
POUCITES [WrTttOUr lrrllE
PO'tiAR PUNA PATII
SUPREIIE PUKnI{ PI'NA
PATII
PUI(AR CAl,CUtlI TOBACC()

IS<)B,lCCO
TUBEI

QTY 5. OO

QrY 5, OO
1l
2l

6M
GM

QTY 5. OO GM3l

].) PSK:AR PUNA PATBI MRP 3.OO
2) SUE&EME PUEAR PI,NA MRP 3.OO

FA!llI
3) PUR-AII CALCUITT iloBAcco MEp 3.oO

(a.. s. F_REraSED r.RoM o1loal2ot4)

Wl.r:lr Ll"me

oi ru:chaao
Identt-
!lcahlon

ll.mo of tho
hsn f actur.trNo

!tr:fHOU:t
I,f,ME TUR'

,\PPR.
160

POUCHAS
PER
MINUjlE
SUBJECII
TO IDE,\I'
CONDIIION

21/05/2Or2
IIATBHAV
ENGINEERING
titoRKs .

AIlM'D AiII\D

NO-1

!lrT!loul
IIAMS TT,RE

IIP PR.
230

POUCltss
PER
MINUTE
SUEJECT
TO IDEAL
CONDf,TAON

29/Or/2Aa4NO-2

ATIMID!\TIA'

VAf,BIIA\r
PACKEGANG

P.cking

,\UTOI{A]IIC
FES
POUCH

P ACIII NG

I{ACITINE
SlNG!E
T&ACX.

AUtOMAaaC

pouctl
PACI<ING
MACHINE
!1ANGI,E

13) D6nohinrtlon of !6t!Il- sgLo
I,iicss of th€ Pouch.e to bo
nlDufactur€d duriDqr th6
tinancLal yGa!.
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7 u00i 02

urli.TOBACCO PROCESSORS & PACKERS

.PLoT NO.G 1039 s G1040'

LA}IAD
ROAD/ METODA,

AL. t00HrKA-360021

IST, RAJKOT .

0,

he Assistant Commissloner'

entral Excise DIV ' 1,

xcise Bhavanr

ce Course Ring Road,

aj koL

Sirf

Ref:0ur letle r dL.2t /0't /207!-:

nAl'li:0l10ll/2014

manufactured Brandcd Tobil ccoo

I.D.c

Sub : Corunencanq productio n of Un

I

ln this maller' we nosL respectfully

ON EFS pouchp ackin nachine fron 04 / oB /2014.

submil as under:

lJe p
Bran

se to coflmence

tobacco bearin
Pukar PunaPatt
pouches ui th

ropo
ded

prod
q bra
i M.R

M.R.P

h Pac

d name

P. Of R

of Rs'

qm. Pouches o1 g"n'1n11[1cl'rr rr:rl

,i prirpor:t, M R'P or lls'3 oo'

.OO, or,,t Pukar CulcuILj To[)acco

5

k

3

0

n

t
Pu

s.
3.

cLion ou

'SuPrene

of 5 grn

ril l ing
F'ORM NO

king t'lachi
on 01108/20I4.

e as pe.r
0 Lron 04/ 0B/2014 on !'ornl

declaraLi.orl
6 5e31ing Pouc

.1 filed bY us

[Je shall pay the appropriate duty '.,it)rin stj'PuIated pcrlod'

We request you to please de-sea1 and reinstall l-l)e Iorll tril]iirq alld

Sealing pouch packing macnlne to cnablo us to coru{ence Lhe prodLrcLiol'

l{efurthersubmitthatearlierourproductPUKARcUi,cA.ITlToB^cCo()t5Gl"l[,(rll(]Il{.
-"r"-n"l"if Sale Price t"as Rs'2'00 ind no' we have Revised llctall Sil.l'c lrice

;:3.;0-;r". Ol/OB/20f4, we furLher submit l-haL erlier our all rr:oducl:r oI
'n.i.i.-n..:.OO 

were packed on rrs Machjne No'1' and now !4-1I1 bc p'lckc(l orr

nri uu"tin" No.2 as per declararion f'OnM NO'1 ftted by rrs ol1 t)l/0il/1014'

Kindly do the needful and obLige.

.- This is subnitted for youx kiod lnformahiott plcase.

Thanking you,

;li i;',f,1'iH1l{1 
u t 

"*u'I1l'l[*i
Plrtner'

c.c.to: The Suprlntcrl(1.:rl.,Ci.t,|ltr l llx(:ilr),lli1l(l{, I\l{ VI,ltA.Jl(O1,.

5.2 I find that the said Machine no.2 was uninstalled and sealed on

14.08.2014 and was subsequently re-installed on 6.10.2014 and again un-

installed and sealed on 14.10.2014. I also find that the Appellant in FORM-2

under Rule 9 intimated the department on 13.1r0.2014, payment of
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Rs.29,59,000/- made by them on 02.10.2014 towards operation of Machine No.2

for the Month of oct, 2014. Copies of intimation lefters dated 26.09.2014 and

dated 09.10.2014 are reproduced below:-

8

C S0 EXHIBTT
tqB4cC R0 Es RS & PACKER5

& G1040 /
0 P

0T N0 G

D l'1 ET0 DA

01 93

t

I,

1 5

S 1r,

t,0 D I{AH I 6 2 13 00

t RAJKOT

lll orri.,unt commissioner'

centra I Excise DIV'f'

Excise Bhavan,

Race Course Rinq Road 
'

Baj kot '

DAT0:26l09/201{

d robaccoo

pouches of Unmanufactured
M.R.P^ of Rs'3'00'

ar Culcutti Tobacco

12 014 on Form

declarat IOn

Ref: our ]elter dL 2679!'1-291i'

cs!,: Jqglglggg
nEESP oue0

Tn this maLter. we most re sPect full Y sr:bmit as under:

tlJ e proPose to com$ence pro

Branded tobacco bearing brand name Pukar PunaPatt i

Supreme ?ukar Punapatti 14. Rs , 3.00, and Puk

duction of 5

R. P. of
P. of Rs.3.0

of 5 gm.

.'\'i-l linq & Sea

pouc

- oRl4 NO.1 lrt

hes with I'l . R.

linq Pouch Pa

edbYuson0

0 from 06/10

cklng Machine as Per

1108/2014.

Iie shall pay the appropriale duty wiLhin stipuiated period'

!{e request you to please de-sea} and reinstall t'he E'orm Filling and

::.i;;;r:;-p""rins nachine Lo enable us to connence the producLion'

Kindly do the reedful and oblige'

This is submitted for your kind informaLion please'

Thanking you,

Yo

h10rSircttilltNslt's & I acrel$n

lltflcr,

inLendenL,CenLraI Excise,Range Att VI,RAJKoT.c.c.to:
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o
Uuui u,.,

89

EXHI6IT.

lu'i'
uFllll

r

6

iOBACCO PROCESSORS & PACKERS

.c.PLOT r'10.G 1039 [ G1040,

$l'A'lA, RoAD,}'IETODA,
prlrKA-360021

JKOT .
fAI' ' Lo

D'51, RA
DATE-09,/10/2014

r0r
The Assistant Comnlssioner,
cential Er(ci s e Drv. I,
Excise Bhavan,

lace Course Ring Road,

Raj kot.

sub:sto an
p4! Eing

Sir,

ref: our telLer dl .26 / 09 / 2,01.4

of roduction of Unmanufactured Branded Tobaccoop
n !4/to/2074machine fro

s {RUr,E 10 )

D'r.21 /2/2ArA

Ilith refrence to the above captioned subject'We hereby

inii*ut. you lhat $'e intenC Lc slop the tolal production of

':"irii"o ;;ods, unnanufactured Branded robacco on FLS packinq machine

fraltr 74/16/2a:1'1 lre earlier requested the department vide our letter
daLed 26/09/2A14 that we intend to start the production and on our

request the depar:tnentai authorities had de-sealed and reinstall
o,li Frs machine on 06/10/2a14, i'le rqw heteby lntimate arrd requesL
you to uoinstall and seal our above packing machine from 14/10/2014.

oo f'FS
Intimation under Noti f ication No.11 (!!!l

This is submitted for your kind information and record.

Meanwhif e, t hank
You.s fai thful1

rGD uraR 
^rogecco 

p

,oorrlF =

in
!,,

9 You,

CESSOR AND PACKERS

fl

The Supr int endent, Central ExciserRanqe AR VI,RA,IKOT.

5.3 I further find that Appellant vide intimation letter dated 10.10.2014

intimated the department that Machine No.1 lying in sealed condition since

09.04.2014 is sold by them and would be delivered on 13.10.2014 and also filed

fresh FORM-1 on 15.10.2014 reflecting single machine available with them in

uninstalled condition. Appellant produced copy of Records of Cross Examination

held on 28.03.2016 before the Adjudicating Authority during adjudication of the

Protective Demand Show Cause Notice. I find that the then jurisdictional Range

Superintendent has categorically accepted that only one machine was installed

c.to:
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and operated during the period from 06.10.2014 to'13.10.2014 and both the

machines remained uninstalled and in sealed condition for the remaining period.

The records of cross examination of Shri G.K. Zala, then Range Superintendent,

is reproduced below:-

EXHIBIT-

{1

RECORDS 0F CROSS EXAMINATION HELD

DURTNG THE COURSE OF PERSONAL HEARTNG

HELD ON 28.O3-20L6

Shri G. K. Zala, Superintendent,

Central Excise, Rajkot

Shri Devashish Trivedi, Advocate

appeared on behalf of M/s' Pukar

Tobacco Processors & Packers,

Rajkot.

NAME OF THE PERSON CROsS EXAMINED :

NAME OF THE PERSON WHO HAs CROSSED

EXAMINED AND ON WHQSE BEHALF:

A letter of M/s. Pukar Tobacco Processors E Packers' Rajkot dated 08'08'2014 addressed to

The rlssistant Commissioner, Centrat Excise' Division-ll' RaJkot ' 
witlr a copy to

Superintendent AR-VI, Rajkot was shown to Shri G' K Jhala' Superintendent and ask the

following questions:

Q.'1. Subsequent upon receiving above letter, have you visiled the unit of M/s M/s Pukar

;.;";;;;;;;;r;i, a pu.t 
"rr, 

nujtot-and carried out activity of un-instaLling and sealing

iiiFi ,u.ninut on {4"08.2014 as requested in the said letter ?

Ans: Yes. I had visited the said premises and carlied out activity of un-instalting and seating

in accordance with the said tetter on 14'08'2014'

Q.2. Sir, when you have visited the unit and carried out the aforesaid exercise on lhe said

Ortu, ,tin"t tirl *as there any other operating machine in installed and unsealed condition

in the factory?

Ans: No, at that time there was no other.operating machine in installed and unsealed

conditione in the factory.

A letter of M/s. Pukar Tobacco Processors & Packers, Rajkot dated 76.89.au4 addressed to

The Assistant Commissioner, Central Excise, Division'll, Rajkot, with a copy to

superlntendent AR-VI, Raikot was shown to shri G. K. Jhala, Superintendent and ask the

lollowlng Questions:

Q.3. Subsequent upon receiving above letler, have you visited the unit of M/s M/s. Pukar

Tobacto Processors & Packers,.RaJkot and carried out activity of de-sealing in the FFs

Machine in accordance with the sald letter on 06.10.?014,

Ans, Yes, I had visited the said premises and carried out activity of de-seating FF5 machine
in accordance wlth the said trtter on 06.10.2014.
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Advocate

riii'Our.j

O.4 Sir. y/hen you have vis'led the unit and carried out lhe aloresaid exercise on the said

Oril, riin"t r,*" *.s there any other operaling machine in installed and unsealed condilion

in lhe faclory?

An': No, at thal time there was no olhef operaling machine in inslalled and Unsealed

conditlons in llle factory-

A letter of M/s. Pukar Tobacco Processors & Packers, Rajkot dated 09-10 2014 addressed to

tneassi,tantCommissioner,CentrdlExcise,Division.ll,Rajkot,withacopyto
Supetintendent An-Vl, Rajkot *,"no*n to Shri G' ( lhala' Superintendent and ask the

follovJiog Questions:

O.5. Subsequent upon receiving above letter' h€ve you visiled !f y",l-"f N4/s M/s Pukar

Tobacco Processors & Packers, nalrciini titriea;ut activity of un'instaltinq and sealing

oiiE *uctiin", on 14'10-2014 as requested in the said ietter ?

Ans:Yes,lhadvisitedthesaidpremisesandcarriedoUtactiyityofun-instatlingandsealing
in iccotaance ritn the said letter on 14'10 2014'

Q.6. Sir, when you have visited the unit and calried out the aforesaid exercise on the said

date, at that lime was lntre any otireioieraling machine in installod and unsealed condilion

in the {actory?

Ans: No, at that time there was no other operatino machine ln installed and unsealed

conditions ln the tactory'

Q. 7. ls it true lhat berore sealing the machine by way of paper seat and.wire seal' each tlme

;"';;;ceiri[e.lJ;;or uL purci r"o"to Processori & Packers' Rajkot' first removins the

il;;J, ;il; .vtina* oi the machine and ontv there after vou were sealing the

machine?

i"r,"r"r, t, is true. lt \Yas done because the assesses requested that before seating

exercise is carried out, they may be altowed to 
.remove 

the sajd- three parts of the

fffi";;;;;t" 'u'u 
*ouu-hetp them for maiirtenance purPose' on each occasion'

it was requegted that il parb are removed and maintenance is carrled out during the time

il;,h;l;;;;;; 
"r" 

in ,"at"o condftion, ir wiu save assesses time after the machine is

de-seated on a subsequent occasion

(Shri G.K. Jhala )

Name of cross Examined Person

ffi'a$
( 5hri Devashish Trivedi ) (shri B. K. Sinsh)

Addl, Commissioner

, l-(

5.4 lfind that the cross-examination as well as the related documents clearly

establish that only Machine no.2 was operational during the period from

06.10.2014 to 13-10.2014 which justify the merits of the appellant's contention

The Departmental appeal relies on provisions of Rule 8 of the Rules which

speaks as under:-

"8. Alteration in number of operating packing machines. - ln case of
addition or installation or removal or uninstallation of a packing machine in the
factory during the month, the number of operating packing machines for the
month shall be taken as the maximum number of packing machines instalted on
any day during the month :

Provided that in case a manufacturer commences manufacture of goods of a
new retail sale price during the month on an existing machine, it shalt be deemed
to be an addition in the number of operating packing machine for the month :
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Provided f urther that in case of rton-working of any installed packing machine

during the month, for any reason whatsoever, the sarne shall be deemed to be a
operating packing machine for the tnonth"

5.5 Proviso to Rule 8 clearly speaks non-working of installed packing machine

shall be deemed operating packing machine for the purpose of duty liability for

that particular month. As discussed above, the facts of the case are that

machines were un-installed and were in sealed condition under the statutory

provisions of Rule l0 of the said Rules. Rule 8 says deemed operative machine

for any reason other than legitimate closure of machine for non-production under

Rule 10. lf the contention of departmental appeal is to be allowed then the

provisions of Rule 10 would become redundant. Therefore, machines un-installed

under same set of Rules can not be held as operational to demand duty. The

deemed operating machine is different from the un-installed machine and hence I

find merit in Appellant's submissions that they are eligible for refund under then

Central Excise Law and refund sanctioned by the JAC is correct.

6. I find that department has also contended that Appellant has short paid

the central excise duty as it was required to pay Central Excise duty for second

machine too. lfind that there is nothing on record to establish that duty was

payable for Machine No.1 also and hence refund due to the Appellant. I am,

therefore, of the considered view that contention raised by the department has no

justification and hence ldo not find any merit in the departmental appeal and

reject the departmental appeal.

7, I also find that the adjudicating authority while confirming the protective

demand had solely relied upon the Commissioner (Appeals), Rajkot,s Order No.

RAJ-EXCUS-0000-APP-47-15-'16 dated 30.11 2015 and had not considered the

facts and evidences produced by the Appellant as well as the facts even

recorded by him in the Cross Examination of the then Jurisdictional Range

Superintendent. The adjudicating authority only referred Form -2 dated

13.10.2014 submrtted by the Appellant to incorrecfly hold that Two Machines

were installed but failed to consider all other relevant facts, evidences like

photographs of sealed machine and explanation of the Appellant made before

him and revelations made during the cross examination and erred in holding that

tvvo machines were operational. lfind lhat the Appellant is eligible to get refund

under Rule 10 of the Rules and therefore the impugned order is not correct, legal

and proper. I, therefore, set aside the impugned order and allow the Appeal filed

by the Appellant.
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8. ln view of the foregoing discussions and findings, I reject the Appeal filed

by the department against the refund order and allow the Appeal filed by the

Appellant against the impugned order.

rt fir rr$ *;t :rffi mr frqcrc rc{tf,d dtlh t f+.qr arar tr
The two appeals filed stand disposed off in above terms.

q

I
F.\

"\
6v

3nsffr(3r+tr)

ffi qon diffi *M.;g ffi

il

By R.P.A.D

To

J

2

3

4

5

ft{r$ffi.afe i .rfr -to3g/touo,

Bln-a fu, 6-c{rErs fu ,

ffiEr {rd-*.}c

Copy to:-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot
The Assistant Commissioner, GST & C Excise Division-|, Rajkot.

. Guard File.

. F No. V2l375lRAJl2017

M/s. PukarTobacco Processors &

Packers,

GIDC Plot NO. G-1039/'1040,

Kishan Gate,

Kalawad Road,

Metoda, Ra kot
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