TION () & FEET, i A v A W A s e
1 (V0 THE COMMISSIONER (APPEALS), CENTRAL GST & ENCISE,

MARKET giehe am, &t vw & W ) 2™ Floor, GST Bhavan,
T wr B e, Hace Coorse Ring Road,
] plinl = LA}

d

Waeee g% v . g - vid

& oy | wEE ) ' feema
A.F'F'Tnli TE: M, II giw j%nﬂ Ls;nﬂr-::: s F}'t'm'.|I
V2/81/RAJ/2017 q;% 50/R/AC/2016-17 30,12.2016

W WO M #ET (Order-In-Appeal No

RAJ-EXCUS-000-APP-207-2017-18

Wiy & . Fr g B arda
Date of Order: LA Diate of isswe:

02.02.2018

Passed by Bhei Gopi Nath, Additional Director General |Audit), Ahmedabad Zonal Unit,
Ahmedabad.

it dE Wiete kT (GAEY) B rete ety & g af @2 sffw andv 8
oulzot-TH #. R 1o tt 3ot & pnwr A A i aw, sy AT i, A
e e aF fie sffrger e 1 umes, ke Iean o DRt B U 4 S
it = o Wi & aees A ARV ORA & F e @ e witsel o A e
Fira &

in pursuance to Board's Notification Ne, 26/3017-C.Ex [NT) dated 17 100217 rend
with Board's Order No. 05/2017-5T dated 16.11.2017, Shri Gopi Nath, Additienal Director
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Cenirnl Exciae Act, 1944 and Section B5 ol the Finance Act, 159493,
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Arimng out of above mentioned 010 issued by Adddhitional / Joint/ Deputy [/ Assistant
Commissioner. Central Excise | Service Tax, Rajkot | Jamnagar | Gandhidham

o et & UEEET & A U8 9A7 [ Name & Address of the Appellants & Respondent
M /s Amul Industries P Ltd., Opp : ESI Hospital Road, B/H Sahayog Rajlot-360003
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.9;11{,' PETEON %nrwﬂ by this Order-in-Appenl may file an appeal to the appropriate authorty
in the followimg wiy.
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Appenl 1o Customs, Excise & Servicre Tax Appellate T buiral under Scchon 358 of CEA, 1544
{ Under Section 86 of the Finanee Act, 1994 an appeal lies tod-

G} afere sEmEe @ wealeoa ol st dE !_EH?_ Sl TPUEE e U0 fEE el
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The ial bench of Customs, Excise & Service Tax Appellate Tribunal of West Biock No &,
F.K E:mm. New Delhi in all matters relating to classification and valuation.

() sudter CRERE 1ja) A @ v e & s ol ardd dler s, Sl I i v
Farer AT Fararfosam (faern & offoe e dfse, | EfEdE o, s_g*:m-ir o5 e o
WEFEEE- dcocts, Ht H1 il Wigw |/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribiupial H.'i".E'I'.ﬁ.TI ik,

20l Floor, Bhaurmali Bhaswan, Asana Ahmedabad-380016 n chise of appeals other than as
mientioned o para- Lia) aboe
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The appeal under sub section {2} and ({2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule ‘-1"{5?-} & B[2A) of the Service Tax Rules, 1994 and
ahall be accom ied by & v.:l:l ¢ of arde ommissioner Central Excise or Commissioner
Central Excise ﬁnmlﬁl jome o whu'h aiull be a certified copy) and copy of the order passed
by the an:m:qu:n:r duthorizing the Assistant Commissioner or I'.'tq-mty Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal
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A revision application lies 1o the Unpder Secretary, o the Government of [ndia, Revision
Epp}_mmn net, Mimistry ol Finance, Department of Revenue,  dth Floor, Jeevan Elrt'p
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E1t case of rebate of duty of excise on goods exported 1o any country or termitory outside India

on excisable material used in the manufacture of the goods which are ekport=d to any
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Credit of any duty allowed to be utihzed towards payment of excise duty on final products

under the prm'limus of this Act or the Rules made there under such order s passed by the

E?mﬁasﬁim:r (Appeals) on ar afier, the date apponted under Sec, 109 of the Finance (No.2)
t. 1998,
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The above application shall be made in duplicate in Form No. EA 8 as apecificd under Rule, 9
of Central Excise m;yjealub Rules, 2001 within 3 months from the date on which the order

ught to be appealed agamst 1s unilmmumnﬁlztd "E:d shall be accompanicd by two frpes ch
:?: g 010 and Order-In-Appeal. It should also pecompanied by a copy_of TR-6 Challan
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Major Head of Account.
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The revision application shall be sccompansed by a fee of Rs. 200/ where the amount
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upees One Lac.
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Attention is also invited to the rules covering these and other related matters contained in the
Customs. Excise and Service Appellate Tribunal (Procedure) Rules, 1984,
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ORDER IN APPEAL

This order arises out of an appeal filed by M/s Amul Industries Pwt. Lid,
(Unit-V), Opp. Saral Stove, Plot No. 16, Opp. ESI| Hospital Road, Behind Sahayog
Rajkot (hereinafter referred to as “the appellant”) against the Order In Original
No. SO/R/JACI2016-17 dated 30.12 2018 (hereinafter referred to as the “impugned
order’) passed by the Assistant Commissioner, Central Excise, Division-l, Rajkot
(hereinafter referred to as the “Adjudicating Authority”).

2. The relevant facts of the case are that-

(i} the appellant, engaged in manufacturing/exporting of the excisable
goods, had filed the rebate claim for Rs. 26,250/ on 01.08 2018 in respect of goods
viz. Connecting Rods which were exported vide ARE-1 No. 028/15-16
dated 30.06.2015. However, on scrutiny of the Rebate claim documents Viz. ARE-1
No. 028/15-16 dated 30.06.2015, Shipping Bill No. 8117323 dated 07.06.2016 and
Bill of Lading No. 856964135 dated 28.06.2016. it was found that the subject goods
were shipped on board on 27 06.2016. However, on scrutiny of these documents. it
was observed that the goods were cleared from the factory for export on 30.06.2015
but the same were physically exported on 27.06.2016,

(i) In terms of the Notification No. 19/2004-(CE) (NT) dated 06.09.2004,
as amended (herein after referred to as "the said notification”), issued under Rule-18
of the Central Excise Rules, 2002, the excisable goods should be exported within six
months from the date on which they were cleared for export from the factory of
manufacture or warehouse or within such extended period as the Commissioner of
Central Excise may in any particular case allow. However, on scrutiny of these
documents, it was obsenved that the goods were cleared from the factory for export
on 30.06.2015 but the same were physically exported on 27.06.2016 as per Bill of
Lading No. 956864135 dated 28.06.2016. The said goods should have been
exported on or before 29.12.2015 in term of the provisions of the said notification but
were physically exported only on 27.06.2016 and thus, after a penod of six months
and hence, the rebate claim filed by the appellant has become liable to be rejected
for not following the procedure as laid down under the said notification in as much
as the export of the said goods was delayed beyond six months from the date of its
clearance from the factory. Further, it was also observed that the appellant did not
obtain permission for extension of time limit for export from the competent authority
as per the said notification.

(iii) These facts culminated inlo issuance of Show Cause Notice

N g6



5 F.No. V2/B1/RAJI2017

dated 20.10.2016. The Adjudicating Authority under the impugned order has
rejected the said rebate claim as the appellant had exported the goods after the
expiry of six months period and thus, for violation of the condition prescnbed under
the said notification issued under Rule, 18 of the Central Excise Rules, 2002

3.  Aggrieved, the appellant filed an appeal on the grounds interalia mentioned
as under,

(i) The Adjudicating Authority had erred in rejecting the rebate claim on
the ground that the appellant had exported the said goods beyond the period of
limitation as prescribed under the said notification in as much as the limitation
prescribed is not absolute as the Adjudicating Authority has powers to condone the
delay in export of the consignment and thus, by exercising the said powers, the
rebate claim ought to have been sanctioned.

(i)  The Adjudicating Authority had ignored the settied law that once goods
are exported and the rebate claim submitted within penod specified under
Section 11B of the Central Excise Act, 1944 the same should have been
entertained.

4. Hearing was held on 27.12.2017 wherein Shri Paresh V. Sheth, Advocate
appeared on behalf of the appellant and reiterated the submission of the appeal
memorandum and requested to allow the appeal. Two Judgements —reported at
2015(321) ELT 45 (Mad.) and at 2015(326) ELT 285 (P&H) have been submitted in

support of their contention.

5. | have carefully gone through the facts of the case on records, grounds of the
appeal memorandum and oral submission made and two citations placed at the time
of hearing. | take up the appeal for the final decision.

6. The issue for decision before me is whether or not the appellant was eligible
for rebate claim for Rs. 26.250/-/- filed on 01.08.2016 under the provisions of
Rule-18 of the Central Excise Rules 2002 read with the Notification
No. 19/2004-(CE) (NT) dated 06.09.2004. | find that the Adjudicating Authonty under
the impugned arder has rejected the said rebate claim as the appellant had exported
the goods after the expiry of six months from the date of clearance for export from
the factory and thus, for violation of the condition prescribed under the said
notification 1ssued under Rule- 18 of the Central Excise Rules, 2002. | find that there
is no dispute that the subject goods have been exported on 27.06.2016 which
A\ "1"
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6 F.No. V2/81/RAJI2017

were originally cleared from the factory for export on 30.068.2015. There is also
no dispute that the said goods cleared for export were exported after the expiry of
the period of six months from the date of clearance for export from the factory and
thus, there is a violation of the condition as laid down under the said notification. For
better appreciation of the issue, the relevant provisions of the Rule-18 of the Central
Excise Rule.2002 and of the said notification are reproduced as under

“RULE 18-Rebate of duty., — Where any goods are exporied. the Central
Government may, by notification, grant rebate of duty paid on such excisable
goods or duty paid on materials used in the manufacture or processing ol such
goods and the rebate shall be subject 10 such conditions or limitations. if any, and
fulfilment of such procedure, as may be specified in the notification.

\Explanation. - For the purposes of this rule, “export”, with its grammatical
variations and cognate expressions, means laking goods out of India o a place
outside India and includes shipment of goods as provision or stores for use on
board a ship proceeding 10 4 foreign port or supplied o a foreign going aircrall. |

Notification No. 19/2004-CE(NT) dated 06.09.2004.

{77 Conditions and limitations :-

a)  .....

(b} the excisable goods shall be exported within six months from the date on

which they were cleared for export from the factory of manufaciure or warehouse

or within such extended period as the Commissioner of Central Excise may in any

particular case allow; *
On plain reading of the said Rule-18, it clearly lranspires that rebate is allowed
subject to such conditions of limitations, if any, and fulfiiment of such procedure, as
may be specified in the notification. Thus. for admissibility of the rebate under the
said Rule-18, conditions or limitations and procedure as may be specified under the
notification are required to be complied. Further, | find that as per 2(b) of the said
notification. the excisable goods should have been exported within six months from
the date on which they were cleared for export from the factory of manufacture or
warehouse or within such extended period as the Commissioner of Central Excise
may in any particular case allow. Thus, | find that there is a clear violation by the
appellant of the conditions 2(b) of the said notification read with the provisions of the
Rule-18 ibid.

61 The appellant contended interalia mentioned at foregoing para-3. With
regard to their contention that the limitation prescribed under the said notification
is not absolute as the Adjudicating Authority have powers to condone the delay in

h ‘}



7 F.No. V2I81/RAJI2017

export of the consignment, | find that as per conditions 2(b} of the said
notification, the excisable goods should have been exported within six months from
the date on which they were cleared for expon from the factory of manufacture or
warehouse or within such extended period as the Commissioner of Central Excise
may [n any particular case allow.The underlined phrases of words clearly stipulate
that if the excisable goods are not exported in any particular case within six months
from the date on which they were cleared for export from the factory of manufacture
or warehouse, then the Commissioner of Central Excise may in any particular case
within such extended period, may allow the same However, | find that the
Adjudicating Authority has very categorically observed at para-8 of the impugned
order that “1 also find that the claimant has not produced any documentary evidence which shows

that they obtained permission for extension of time limil for expeet from the competent authonly as
stipulated in Motification No. 19/2004-CE{NT) dated 06092004 as amended Therefore (he

claimant has not fulfilled the requred condition for condonaton for delay export’. Thus, in
absence of any request for extension of time limit for export of the goods and in view
of the facts that the said goods exported after six months from the date of clearance
for export from the factory of manufacture, | find that this contention of the appellant
is not sustainable. During hearing too, appellant could not produce any evidence to
that effect.

6.2 Further, with regards to their contention that the Adjudicating Authority had
ignored the sattled law that once goods are exporied and the rebate claim submitted
within period specified under Section 11B of the Central Excise Act, 1544, the same
should have been entertained, | find that herein in the present case, the rebate
claim is filed under the separate set of provisions and procedure as laid down under
Rule-18 of the Central Excise Rule,2002 read with the conditions and procedure as
laid down under the said notification. Hence, in violation of the said Rule -18 ibid and
said notification, the benefit can not be allowed though the goods are exported and
rebate claim is filed within time limit specified Section 11B of the Central Excise Act,
1844 Hence, | reject this contention of the appellant being not sustainable in the

eyes of law.

6.3 Further, The appellant has placed reliance on the decisions/judgements In
the case of Dy Commissioner of C.Ex., Chennai V/s Dorcas Market Makers Pvt.
Ltd- 2015(321) ELT 45 (Mad.) and in the case of JSL Lifestyle Lid Vis UOl reported
at 2015(326) ELT 265 (P&H), in support of their contention. However, | find that the
issue in the aforesaid cases was relating to non filing of the claim/documents within
the time limit prescribed under Section 11B of the Central Excise Act, 1544 whereas

i 1



8 F.No. V2/81/RAJI2017

the issue in the present case is of non- exporting the goods within six months from
the date of its clearance for export from the factory, which is governed separately
under the separate set of provisions and procedure as laid down under Rule-18 of
the Central Excise Rule 2002 read with the conditions and procedure as laid down
under the said notification. Hence, reliance placed on these judgements by the
appeliant is of no help to them.

7. In view of the facts and discussion herein above, | find no fault in the
impugned order rejecting the rebate claim of Rs.26,250/-. Accordingly. | uphold the
impugned order rejecting the said rebate claim filed by the appellant under the
provisions of Rule-18 of the Central Excise Rules, 2002 read with Notification No.
19/2004-CE(NT) dated 06.09.2004,

B. The appeal filed by the appeliant is thus, rejected.

(Gopi Nath)
Commissioner (Appeals)/
Additional Director General {Audit)

BY R.P.A.D.

To,
Mis Amul Industries Pyt Lid, (Unit-V),

Opp. Saral Stove, Plot No. 16,
Opp. ESI Hospital road, Behind —Sahayog,
Rajkot.

Copy to:-

1. The Chief Commissioner, CGST, Ahmedabad Zone, Ahmedabad.
2. The Commissioner, CGST, Rajkot.

3. The Commissioner (Appeals) Rajkot.

4, The Assistant Commissioner of CGST, Division-l, Rajkot.

5. The Assistant Commissioner {Systems), CGST, Rajkot.

6. Guard File.

T. P.A. File.
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