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rIfu 
"Eildr 

+isqr rs/q"ru-*'.e.g. (rrd.A.) Eaia tu.ro r"tt t srq qb fr6 :ifhs $rllr q

"91?.rb-(r{r.4. Eai+ tq.rt.r"tu t 3r";1.€wT e', ,fr 'ffr 4?r, 3{tR roF-*ro :iBc, :rrrqrqrd

*ad {fr-i +t Fc.a :rFlfrq-q ?sss fit qrrze, ffiq r.qr aJffi 3lftIlagff rqvu ffr tnn :" t
3rd?fd d 6I zrt ffii t €-<st jt vrirr crftd 6{A * ytrq d 3{qrfr crMI + 5c ii B{f,d

fuqr arqr t.

eI

In pursuance to Board's Notification No. 2612O17-CEX (NT) dated 17 10'277 read

with Board's Order No. OS l2Ol7 ST rlated 16.11..2017 ' Shri Gopi Nath, Additional Director

General of Audit, Ahmedabad zonal unit, Ahmedabad has been appointed as Appcllate

Authority for the purpose of passing orders in respect of appeals ffed under Section 35 of

Central Excise Act, 1944 and Section 85 of the Finance Act, 1994'

Jrtr{ ll|{Frii/ +rrrg;nrral Jq L{Fdi s6lrm irr+ra, +;ffq f,iqr( llffi/ *-drff {ffi+tz l Gr,dxrT

/ aitfrtnfr r caRi 3wfrfua orft "rye vre,sl t gffia: 7

Arising oui of above mentioned OIO 
-issued bl Additional/Joi.t/ Deputy/Assistant

Commissioner, Central Excise / Sewice Tax, Rajkot / Jamnagar / Gandhidham :

3ffi-il6-ati & Cffi 6f AIrr \rd Ca /Name & Address of the AppeUants & Respondent ;-

M/s Parajiya Engineering Works, Parajiya Estate, vaid Vadi, Gondal Road' Near

Railway Fatak Rajkot-360004

g{ }r&r(3lfffl t eqFrd +I+ -qE.d ffifud dt* d jqr{d qrffi / crft-fi"r * {qar
g*e errr 6{ {6dT Bt/
Ir* oJ."o, aesrieued b' this Order-in-Appeal may file an appeal to thc appropriate authority
in th'e foltowiri'E way.

dlm rrc{F .&;Aq JiqE qt6 r'd fqr+t :rfrd-q ;qrqrfu+$T + cfil xdld. };ffq sacrd Iq+
jrfuBia 

, I 944 #r rnrr '358 * jaJra ..4 h.d 3{EB-{fr, 1994 tl uRr 86 fi Jf rrd

ffiBa drr6 6r ar sfrS t r/

Aroeal io Customs, Iixcise & Service Tax Appellate Tribunal undcr Section 358 of CEA. 1944

/ 'Ljnder Sectron 86 of theFinanceAcl, 19q4 an appeal lies to:-

aaff-rrqr ireqrrd t gqRra ssfi arrd fiq-r slffi, *;fiq r.qrra ?Ic6 r'o i-dm{ 3{q-&{

ffi *r frir" q", aE;ot+ a z, nT{. +"ki, ;+ fr"-fr, 6} 4r-3r& qrBt u 
-

The succial berrch ofCustoms, Excise & Servrce Tax Appcllate Tribunal ofWcsl IJIo'k No' 2'

n.fi. friu , tl.* Dellrt in alt matters relating to classification and valuation'

tq{t{d qnEd.( I 161 * cara 7rq Jflai 4' :arqr e}c €:n 3rft fiJrl ?lR. d'8T :ocre pla ('d

d-drfl jT0drq ;qrqrfa6t-T (md) fi cftn-q etfi-q frfufir dta-eq- irc{. d'dArdf 8Id. JIflkIl

3rf,4drrrl{- 3l."rq 4\ fir ardr aGq tl

To the West rcsional bench ol Customs, -Exciqe.& $e111c:e -IaI Apprllare Tr ilrultal (CESTAT) al'
);o'iii",iil Etiiiriiili etii',in, A:;,-;-Ah;aA; bad-380016 jn case ot a,peals of her than as

mentionid in para- 1(a) abovc

q

(A)

(r)

(ii)



(
it?

n
(iii)

(B)

yffirq-qrqrfufi{q t sqai 3{qlfr cF.-dd -6ri + fA('+drq ricr( ?tc.F (3rfiil) l:;l{qr{fr. 2oor.t frwr o t 3rd;Id Fdrftd f+r flt "qrn en-: +J qR cmt fr -S f+,ql rrrT arAu r'<r* t
+q t rq 96 cfr fr Tfl?r, ;iI jacr QlF6 6t drr ,eqm fr afirT jik qrqrurqr qaidr, 

-{c1' 
s

ars qr rst 6,r, 5 dnr sq(r qr 50 iro rw dqr 3{qar s0 crrur Fcq fr 3ifufi' t ai *ari
1,000/- sst, 5,000/- 5q$ 3Tetir 10,000/ wrg mr fttrtft-a rrr atar 6I cfa srrd oir Atrn-a
r-m 6r errrdrfr. l.cfud irffiq ;qrqrfufr{ur frr snul +. F6d6 {B€ar + ara fr l4rfr efi
€ltllfrfrtF &ir fi ilfi fom orff tgrf+,-d d'6 grrc E-drr 16{r Hrfrr qrB(, r SdBf, sFFc fil ,rrt?fl;r
at t.rs. elsr fr d-dr ErFr' n-dr ffia jrfidrn ;qrqrftl.+-rq A ingr 

'Rra 
S t-Frrr-u3#i

(Fd 3rf{) fi rfiq 3rli{4-c{ +' fl"r 500/- +q(' sT fttrl.fud gc4 ilffr +-rar ilm t/

The appeal to the Appellare Tribu.nal shall be filed in quadruplicare in form EA 3 / asp!!$gri.bed under,Rut'e'6 of centiai ExciiE [eppei'ii nriiis])oo t 'a-no itriit 5i'i.iili"""""tiiaqar.sr o.c wnrcn ar reasr snould be accompanied by a fee of Rs. 1.000/- Rs.5b00/-.g^s. t 0,000i. where amou nr of d u ty demand /lli6ii'sit p#ar'iv i iiiina E u'rit"o"5,l"d)l s"lll,t,;50 Lac and.above 50 Lac respeciivery i" ilie 6;;";f-;;i,id66 oanx drart m ravour or AssrRegistrar of branch of a ny nom inated 'pubtic'iecrrii U"dnti ;i"the ;E;; ivtieie"it E i:lifi.i ii\;nominated pubric secror'bank of i[re- lildll 
-;ri;;e-G;' &;iir'df rl;'T;iuiiiir"ii'li'tJii lApplication i'nade for grant of stay shall be accomparried bv a lee of R.i sbfjT -"- 

*
3'rqrdEr ;qTrrrnr6-{q fi s}rET 3rqrd, f+a $1ottr{fr, 1994 6I trRr 86aii fi .}rilJra fdr6{
Fqryrft, 19e4,.t^h-{4 9(t) t ir6a Auna ccrr sr. s * qR ,ft.,) * Si ; i}rfr'(,ii aEt
TY ry srarr fi laF( 3{dff, #r rffi d,-r{rfr cfr €Fr fr +t-frrd 6t (rdr$ t (rn cA cqffi
6ral Errdq $k ilrA d 6fr fr 6rr qq; qfd t qnr, d6i t-drfr{ ffr at r ,aqrs fir qftT 3it{ ilqrqi
u g1Iq, €q(r 5 dru qr 5ss s-rl, 5 drSI 5C(r SI 50 dr@ {q(r d6 3iqi 50 dl31 {q(r tyTrrm' 

F -aI 
sql-r: 1,000i- sqt. 5,000i_ 5Ct 3rQrdr 10,000/_ 5qi +r fttrtft:a ffr ?16 # qft

€irrm mlt Bl]'flla ?tc<6' 6r c_rrrirla, gdfua Jq-ffq ;qrqrh.61,T St erRar t.€Erq6.{CTzR +il,* ri fr-S afl srdffi++ a.ir + +6 qETr' rrt furf+E d6 3"; rdr{T Bar d#'afttr' ; '#;
gFId 6r srqina, il*. ff sS ersr i FHT qrft(, a6r sqfud $Mq ar # iffi filHi';
+?rffiI irBrr (Fe ]nil t fd(r yriqa-q{ fi. EFr 500/_ sq(r 6r Fuifta flc<F rn +rrr Arn il 

'

Thg appeal under sub section ll) of Secrion g6 of the Finance Acr, 1994. ro the ADDellaterribuitil-shqtt .be filed in quaaiul2riiaii -iii- ii.;; si:5dd'b;icnSed u-naii ririii'qiiy"#'iiiiServicq Tax Rutes, 1994, ahd Sha'll ue aci'om pianiia' by ;c5bv oaih; 
"roEi'rijieir6a" 

hi'itijii(one of ,which shall !e cbrtified copvi ana 
-ltr-ouia 

uitcto'riri'anied irv ; i;"""5i-fo: ifl6o I-"

Hi.3b'p'di',QBH#,',{.':ffiS,1%r""1}l:l;:i#trifii.il"tES}*J.:i',&d,?Hi*'*\,iXXi"-J{".}rian- five lakhs bur not exceeding Ri. Fifry Lakh;; R;:iolbbd.i'-*l,e?itir;a,m;ri;r"i.'i"";i"l:
tax & in.terest demanded & peqEl.ty tevli:il is m_oie"thii'-nji, Ui'rii 

-ri.i;iid:'i; ii.r;'f;il';icrossed_bank draJt in favoui of r h'e Asiistini-iieiis'iiii oi'ttre-u€iictr-,5i ncj-i"iiia'F,l'i,ri"lsecror Bark o[ rhe nrace where the ben"ti of fii6u;;T'ijiiiu-aGii'l'a"pr;ri".;iiij;'HriEli;
grant of stay shall bd accompanied bv iiie biif s' S'OO/ . - "'"-

1i) Ea yfuftra., 1994 Sr qRr s6 ffr jc-irr{Bif (2) aii (2A) fi 3iilJrfr d *r ,ffi 3rtrfr, d-dr6..{
ftq-aare, 1994, + B-{fi 9(2) lri 9(2A) * am Frqift-a crrd s.T.-7 *.6r ar ci;afi ui rst srer

lts+d, F{ Ji.qI( gq inrdr Jrr{f,d (tro-d). i;fiq r.qra ?le<F +rRr crft-d $rhr fi cft,qi
ffi' mt 1r*t a ur- vfr carFrd 

-d-fi qrft,) Jfu 3fl{+a qEllt s6r+6 yr.Frir jrqqr jqr{Frir.
idrq *qrc rn+r i-cr+r, 4l irq.frq ;qrqrfucilur +t 3n+{d dS 6r} 6r B{ii ti drd }Thi #
cfa eft sRr i Fer+ rrff &fr | /
lfe- qnpgal under sub section {2) and (2A) ofthe section 86 the Finance Act 1994. shall bel ed rn l.or S l . / as prescnbed under Rule I 12) & 9l2Al of the Service Ta.:K Rules. i99q ana
shall be accompanied by a copy of order of commissioner central Excise or Commissioner,
central Excise (Appeals) (one of which shall be a certified coDvl and coDv of the order oasseri
by the. Commissioner aurhorizing the Assrstanr Commissiciier or Debiry Commissirjner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribuial:

fi+r g*, *-ftq siqrE qle6 (rd'tdr6{ 3iffiq cTfu6irr G-€lc) fr cfr jTqd * .r"6 4 *;dr+
rasr( flFF :rfuFzrq 1944 *r qRr 35(rtr + 3t-rfd, d Sr ffiq 3ifuft{ff, 1994 €r qnr 83 t
3ffid "C-dTfl +t ,fi arrl #r 4+ t, iF 3{risr fi cfr 3rtr&q crfuo{sr * 3rfid 6G s;r{ ricu
rrm6A'ar +r aia +' 10 cfaard (10"/"). ss ar+ rra ilflfdr ffi.d H. qi Tatfrr. rq fi-+a ralar
#arna t, ,nr srrkrrfr i+-q| drq, q?d fu'Fs um fi fua sffr fr rri o*tr yskd a-q {rfti {s
6tt5 rc(' t sfuo a dt

*drq rflE lra ra Q-orrr + ]iilfrd .qi4 f+'r' rnr at6- fr B-*a wft-a t
(i) uRr tr s] & ffid {6ff
(ii) Mc srqr SI fr ?rt rrdir flfa-I

{iii) ffie arTr l;ffit }'ft{r{ 6 t ri;rfa tq r-6{
- arrd ra B, 5s um + crdtra ffi?i (S. 2) sfuG-{q 2014 t 3niBT e T& ffi rfitr{
qrffi + saw Eqrrtrfr erra sr$ ('ti 3{fi-fr +t dr{ afi &nt/

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shaU lie before the Tribunal on payment ot 1O%" ot lhe duty
demanded where duty or dury arld penalry are in dispule, or penalty, where penalty alone is in
dispute. provided the amount of pre-deposlt payable would be sublecr to a ceiling of Rs. iO
Crores,

Under Central Excise and Service Tax, "Duty Demanded'shall include :

(i) amount determined under Section l1 D:

{ii} amount of erroneous Cenvat Credit tal<en;
(iii) amount payable under Rlrle 6 of the Cenvat Credit Rules

- provided lurlher thal the nrovisions of this Section shall not apply to the stay
application and appeals pending befbre any appellate authority prior to the cbh"mencement rif
the Finance lNo.2) Act,2014.
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tn{ir sFfiK of qfrfuTuI 3Irifi : /\
Revision aoolitation to Government of India: - ,.1

g€ 3rteifr',iffiel"Tziifi-a ffiBa arrd *. *;frq r.qra rf6 3{EB{4 l9q+ fi r-.,'rll/[-'

35EE +'q?rfft1a6 & rd"rd rral sfua, e{rrd F{6r{, qafterq grfca ffi. Fdaa r*roq. rr*ro
frsTra. dten aBd:fid-d frc sr+e, {s4 ffrd. ;B fffi r t'ooot. +l fr.qr srdr ErBrr I
A revision aoolication lies to tlre Under Secretan, lo the Coverntnenl o[ InQia. Revision
AnbliCiiioir 

-Ufiit.-Mliilsin ol Frnanc., Dcrrartmenr uf Revenrre. tlh Floor. Jet'r'an [Jeep'ri[iiAfi;."'i";lilin"iii"Siii'it." ni'i: iii'ti,ri t ld0ol , una.i Secti'on-;suE ql ihe cE-A-lq+4 ih
*ip"li?t iti" i"iioiuine .a si,' eoiern?d hr first proviso lo sub seclion ll)ofSection SiB ibrd:

qfr ffrd * frd 4msrr{ * ETa-} *. .r6t r+flrfr ffi *rra 6} Ed 6rsri t ergR rrd * qr€r,Er

* atrra qr ffi t'Eq 6rrcIri zfl fut ffi'\r-m srSR rrd d {€t gla{ 116 qr{rEEI * at{a. q.r Bffi
arsn a,]E d qT srgr{ur fr pra S q{FF{q + al]Id. fr l orwiri qr ffir irsr{ TF i qrd t r+gn-
t qrrd frrl
ln case of anv loss of qoods, $ here the Ioss ocr:urs in transit from a facton- to a warehouse or
ili i?,iitl""iiiti"'ii' ;i Ti;;"b;,i ii;rCnou'e to anoiher during the course trf processing of the
gooAiin a \t?ieh6use or in storage whether in a factory or in a u'arehouse

eTR-a + Er6{ ffi {rEq qr sH Eii fura w G oq t hBalET fr r"{Fd qiLt aTid q-{ e{t G
+=ii"";;'G t g. in#l * o*t *, d i{Ra t qr6{ ffi {-('ir ard mt ffid 6r afr tr

ln case ofrebalc of dLr(r o[ext.ise on goods e-xported 1o an\ collnln or lerrilon outstde lndia

lji ti"'r,-""ilt[id' 
"ii 

Gii'at 
",;.ett ,, irri-m-a nrria'ir u ii oi th. goods rihich are e.i<porred lu an.r

i"rrnrn or terrilon olltstde lndia.

ufa r.sra er6 6I srztitt;I fu( fuaT anra * aret, acrd qr Tcrf, 61 qls fua fu-ql qqr tr /
ir,-.Ji.'Jr *"""i. .*rj,r.i.a ori"ia" rraii ..po.i to Nepal or Bhutan, without pa'ment of dutv.

sfttara rccrd + siqEd ere<6 * agrara s ft('d 5qA arfu gs nBftra. tr^g+* ftfua
ri.'rrid fi'azd o"q A .td t gt' fr$ rresr d niqra iverd) + rERr 66 3ffii+s (a 2)'

1,r".* A, *'iog'fi #* ffi-fi.S 
"t*:flrqr,f,qrqrfdfu 

q{ qr qre d qrftd fu(r rttr tu
c."a"i,-.f lnt'irtrl o-itoriga to b" rrrilized totrarris pa-\menl o[ excise dul-t un linal prrrducts

under the piovisrons or r n rs'Xci^ oi' iir6'R, j;; il;;,f 'l6Eii'iina"i'tu.f, order is passed br lhe

Commissiohr-r {Appeats) on oi'a'fr?..' it..,. bir" iiipointia un?ii S.i. iOg ot the Finance (No 2l

Act, 1998.

runsx +Irlaa fr d cft-fl qq{ {cql EA 8 A, S ff ardTq 3iqrda alEF t$o1 ri{ql.rdt

;il;:';'c;;; ; ,ffi R'Gfl+-t. # *e" * €nquT * 3 .F + s-aaq ffr;rn uea t

3ctf,d ]ra-d-d + Ele {d ,"i;; ; l"ir'3r,t,i sr d q"T €ard sr arff q116('r €lu fr aid-q

iJJ'r#;hh;l rljaa a'um-ss-eE h d6fl Brrtftf, ?ra, #r ndrcrt il srrq & d-t qt

ft';#'rfr C;a # 
"'n-or 

t -
The abore anpljcaliol shall he ma<le in duplir'are.jn Form No. EA-8 as specified under Rulc, 9

ii"cF.'i.r'r ti".i'i" iApp."Isf 
'firillll')o'oi 

"Ii1ii{ 
l q'9'l1i," from the dat'e on *hich !he order

s?ffi!rlr"*8.'b+r[i*:rtliiiii'gnHrii'iisn'tl;lsslifn$S?itpidi:p,"{iili6[
Ei,ii.'ra""E pai;.ri.i fiesiiiuca lee as prescribed undet

Major Head of Account

q-dfitg rtrir;l * slE ffifua ftttka r1a fr 3rdTu?ft SI arfr arfaT I

r+-a'!-6 6s 5q$ S;qrfl d d sqt I0u0 -/ 61 3ta cra 16-ql ff(r I

in. r-.ii"io" application "f,uit 
t" a' "oqlpanied)) a, iee ol'Rs 20ol \here thc-amount

inr.olved in Rupees onr- Lac ?'i fljlr?r,i"dil ibdOi, rif,"ii r6c bmounr itrrolved is more lhan

Rurrees One Lac.

qE i€ 3rrear e'6$ {d }ire?l} 6r rarner I d-ci4-fi fl xreer s fila t1q mT rynE' *rd
# d'fr*-rra qrirdl 5q a.q + tH 6(''efi fi Rer q 6Tf t ililj # Rt qefFqft strihq

ffi A t.* #o'or +frq ffi 6I r.+ xri{fr Aqr sry L I / ln.case' if thc order

corers rarious numbers ol 6.de,l- in original. fee for each ().1.o. should tr paid in thc

aforesaid manner . nor u rr q|#tlng i f,.iiil"iilir i fr" bn"-ioijeat io tlre Appellant Tribunal or

rhe one a,Dlrcatro, ro rne.;;i;i'8.;i. Ai'in"'ii"i.il:"UF.-iJnitia io aroiiJ scnproria r't-rrk rf

eiiisins Rd. 1 lakh fee t.rf Rs l 0o / Ior each

q"rHsltfud -qE[ q ?rtr yfuii-+s 1975. 
^+' 

3fifldl l. + 3rmgR {d xralr (rd FI4a yrlsr 6I

cfr q{ Btttfrd 6.50 fu 6r;-qrqr q 116 ffltF-c ilrn 6EII Enda I /
One conv of applicaliun or O.l.O. ad the case- mari bt- and tlre order ol rhe ad'iudicating
X,!ir,,i.'ift'"[atTfiiii a ,.orrt f#'iiimI ot Hs. O.SO ai prescribed under Schedule I ih lcrms ol

iti. c-,iuir F&'Aai, i975, as amertded

rfi-Fr era; d*tlq :.crd qte; (rd Sdffi{ yqr&{ -qqrft-filT t+rC Eftt Fq4rdift. 1982 i qFfd

ad J* €dftTa.rrd), # Hffid q;.i ard frqd fi :ltr afr t-qrn 3{r6F-d fa"qr ;Ililr 6l /
Attenttorr is also invitecl to the rules corering these and other relaled mSlters conlained in the

elili;fi. Er?iii iiia'S"..ii" Appi'liaie 't'iihu"nal lProcedure) Rtrles la82'
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ORDER IN APPtrAL::

M/s. Parajiya Engineering Works, Parajiya Estate, Vaid Wadi, Gondal

Road,Ner Rarhvay Fatak, Rajkot, Gujarat (hereinafter referred to as the
Appellant'), have fi1ed appeal against the Order-ln-Original No 2llDl2016'
t7 Dated 6.1.2OI7 (hereinafter referred to as "the impugned order") passed by

the Assistar1t Commissioner, Central trxcise, Division-Il, Rajkot' The appeal is

hled along with the respective pre-deposit compliances by these Appellant'

2. Briefly stated facts ofthe case are as under:

2.1 Based upon intelligence, search and seizure operations were carried out

at the unit of the Appellanl on 9.4.2012 by the Anti Evasion Section of central

Excise, Rajkot.

2.2 lt is the case of the Department that appellarrt were engaged in the

malufacture of "Gears & Gearing" (hereinafter referred to as "impugned

goods,,)fallingundertheChapter84oftheFirstScheduletotheCentra]
Excise Tariff Act, 1985 (hereinafter referred to as "CETA,i985")'

2.3 Subsequent in,estigation/ scrutiny of records revea]ed that the appellant

were not registered wlth the Centra-l Excise Department; did not paJi Central

Excise dutf on ther excisable linished product "Gears & Gea-nng" by

classifying iheir frnished goods under Chapter Heading No 84329090 as Parts

of Rotary Tiller instead of CETH 84834000.

2.4 Show Cause Notices No. V.84IAR-II/DIV-I/ADC/BKS 11312016-17

dated 19.4.2016 $,ere issued by the Additiona-l commissioner, centra-l Excise

Rajkot to the Appellant, which after issuartce of a corrigendum dated

23',|| .2016 in pursuance of CBEC Circular dated 29.9.20 16 under which

monetary limits for adjudication u,ere revised a]1d as a result, the case fe1l

under the competence to be adjudicated by the Assistant commissioner of

Central Excise,Division-ll, Rajkot.

2.5 After grant of personal hearing on 5.1 2017, and ,after considering the

further submissions dated 5.1 .2017 , the Assistant commissioner vide the

impugned order dated 6.1.201'7, upheld the impugned Show Cause Notice

aaiei ts.+.zol6 , rvhereby, the rmpugned goods were held to be classified

under Chapter Heacling No. 8483 of CETA,1985, As a result, the ASSiStant

commissioner confirmed the demand of central Excise Duty for the period

2Ol\-72 of Rs. 12,28,657 l- u,nder Section 11A(a) of Central Excise Act, 1944

by invoking the extended perrod a]1d further ordered for its recovery along

with inteiest under Section 11AA of cEA,7g44; imposed penalty of Rs.

12,28,657 l- under Rule 25 of Centra-1 Excise Rules, 2OO2 read with Section

1IAC of Central excise Act, 1944 on the Appellant'

3. Being aggrieved by the impugned Order-in-Origina-1, the Appellant

have hled appeal, inter a1ia, mainly on the foilowing grounds'

3,1 Grounds of Apoeal

The Appellant were engaged

Rotavator" or "RotarY Tiller";
ln manufacturing of parts of "

11.

r11

The order passed by the Adjudrcating Authority and the

observation made is improper and unjustihed on the basis of

decision referred which are not applicable;

The classification conlirmed under S.H. No 84834000 is bad in

1aw and is iiable to be set asirle. The product, being the part of

Rotavator or Rotary Ti11er is properll' classihable under S H No'

a4329O90 or 84329010.

Obsen'ation of Adjudicating Authority that the product calnot be

classilied uttder S.H. No. 84329090 is improper and wrthout an1'
1\',
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\:1

v1l.

The Adjudicating Authority have ignored the certificate dated

2.12.201,6 issued by the Chartered Engineer as well as the

statement grven by their buyers as their buyer had certiJied that

the product manufactured by the applicant were used as part of

Rotavator or Rotary Tiller and in commercial terms also was

classifiable under CETSH No. 84329090 and hence classification

confirmed by the adjudicating authority is improper and hable to

be set aside.

They had reasonable ground to believe that the product under

coniideration was classifiable under S.H. No. 84329090 and was

consequently exempt from payment of duty and hence the

allegation oi Mi"-"tut"rnent or Suppression of fact cannot be

susiained and hence demand rarsed is clearly barred by

limitation and hable to be set aside.

Adjudicating Authority ignored their submission to allow the

Crldit avartable to them for the input and input sen'ice used in

or in relation to manufacture of their final product as also the

relevarrt decisions referred by the applicant No 1'

base when the department had accepted classification under

S.H. No.84329090 of the identical goods for another

manufacturer reglstered with the department; impugned order is

1iable to be set aside.

x. As demand is not 1iab1e to be conflrmed interest under the

provisions of section 11AA is not imposable'

4.Hearingwereheldon2T.!2.2OTT,whichwasattendedbyShriParesh
V. Seth, Adriocate, ilho reiterated tJ:e submission of appeal memo and

requesred that the issue is similar to that of appeal no. 89 & 90 IRAJ l2OL7

;decide the matter accordinglY.

4.1 In their Additional u,ritten submission of Dated 30.12.2017, Shri Paresh

V. Seth, Advocate, the Ld Advocate has marnly submitted that ;

i. The issue invoh,ed in regard to classification of the goods manufactured

by the appellant, which were duly accounted/ recorded in their books of

atcount. hence u'as not a case of clandestine removal.

ii. Findings on the issue of classification is not sustainable as adjudicating

authority has overlooked the sub heading no.84329090'

\'111 Their value should have been treated as cum duty price; the duty

payable was ought to have been deducted from the assessable

value

lx Issue under consrderation is that of interpretation of relevant

entry and hence no penalty is liable to be imposed'

Drew attention to the statement of there buyers in the form of letter,

who had clarified that product under consideration is knorm as pa-rts of

Rotavator only and submitted that in terms of the relevarrt section note

as well as heading ald understanding of their customers the product is

appropriately classiliable under S.H. NO. 84329090.

111

Referring to inr,oices issued by their competitor; manufacturing identical

and were regrstered under Central Excise, they were under bonafied

belief that the goods under consideration \f,'ere properly classifrable

under CETSH No. 84329090 and were eligible for exemption

1\'
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VI

5.1

i)

As per the decrsion in case of Indian Plastic Industnes reported at

2OO7 (2lO) ELT(534),(CESTAT, Ahmedabad), it is settled that in the case

rvhere there is dispute on classification then the assesse should be

allowed to avail Cenvat Credit,

The appellant had bonalied belief that the impugned goods were

appropriately classifrable under S.H. No. 84329090 and hence the

aliegation of suppression of fact carl not be sustained arld extended

period of limitation can not be invoked and penalty can not be imposed

r,ii. Drew attention to the followrng decisions.

i. Dresser Rand (lndia) h''t. Ltd. Vs Commissioner of C Ex

20 12 -285-ELT-438 (Tri.Ahmd) ;

ii. Cosmo Ferrutes Ltd. Vs Commissioner of C Ex'

20 1 4-308-ELT-633 (Tri. Delhi) Conhrmed by Supreme Court

2015-318-ELT-A157;
iii. Quippo Enerav* Pvt Ltd. Vs Commissioner of C Ex'

20 1 6-33 1 -ELT-6 1 7(Tri Ahmd) ;

i\'. Venkatesh Yedidha Vs Commissioner od C.Ex.

20 16 -332 -ELT-860(Tri. Mumbai).

viii. submitted that their submission filed with the Adjudicating authority

arrd the decision referred there in may also be treated as part of their

submission.

ix. Since the issue involved rn regard to classification and all the

transactions were duly accounted for the allegation contained in the

SCN is not sustainable ald the amount is also liable to be considered as

Cum Duty Price and consequently the duty payable is 1iab1e to be

deducted from the value worked out

x. Prayed that the proceedings initiated may be dropped

5. I have carefully gone through the facts of the case, impugned order,

appeal memorandum and submissions made by the Appellant at the time of

hearing.

ir)

iii)

Folloutng issues arises for consideration:

Whether, Appellants u'ere manufacturing goods described by them as

Parts of Rotavator or Rotary Tiller classifiable under CET84329090 or

the goods were classifiable under CETH 8483 40 00 as Gears as held

by the adjudicating authoritY.

Whether, the Central Excise duty demanded under Section 1 1A(4) of

Central Excise Act, 1944 is sustainable or barred by limitation ?

Whether, the Appellant is liable for a penalty under Rule 25 of Central

Excise Rules, 2002 read u'ith Section 1lAC of Central Excise Act,

1944

5.2 I find that the Appellant is a manufacturer of different tlpes of gears

and parts which are marnly used as oi1 Engrne Parts and gears used in Rotary

tillei. tt're Appellants sel1 these to actual/end users ard are used by M/s

Sonalika Agro, Hoshiyarpur, M/s Ganesh Agro, Mehsana ,M/s Kirloskar Oil

Engine Limited and M / s Internationa-l Tractors Limited, as gears and par-ts'

From the Appeal memorandum, I lind that these gears ald parts are so1ely

and principJly used rn the manufacture of agricultural machines and these

parts cannot be used for any other purpose. All these buyers have during

inYestrgatrons and in response to the departmental summons have confirmed

that the item purchased by them were suitable for use in the item

ma;-rufactured by tnem viz ,Rotal.ator'. There is thus no dispute ttrat frna-l

\,$J
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product is the agricultural equipment and all these gears and pa-rts are

specifically designed for manufacture / assembly of agricultural equipment,

therefore it merit classihcation as part of agricultural machrne4'. Thus, I find

that the Appellant had malufactured gears and parts meant for solely and

principally for use in Rota\rator and Rotary Tillers.

5.3 Now I come to the classification of such Rotary Til1ers. I find that the

Assistant Commissioner har.e discussed the issue at Para 18. On going

through the Heading 84.32,1hnd that the Sub heading 843290 covers Parts

as a separate heading rvith a "- ". I find that while entry 8432 90 10 covers ,

parts of agricultural machinery falling within heading 8432 10' 8432 2L,8432
29, 8432 30 and 8432 40 u'hile 8432 90 90 pertarns to parts of agricultural

machinery other than the sard sub headings, which , in the present case, I

find that the item rn question are undoubtedly parts of agricultural machinery

and hence the pa-rts of Rotary Tiller wor.rld be germane to sub heading 8432

90 90 as heading 84328020 gets excluded in 8432 90 10. This being the case,

as there is a specific entry as feir as parts of agricultural machlnery is

concerned , the Iindings of the Assrstant Commissioner that the impugned

items u,ere in the nature of gears and not parts of rotary tillers is incorrect

both on facts and the Tariff Entry 8432 as discussed hereln. Thus, the

alternative classification held by the Assistant Commissioner under CETH

8483 ,+0 O0 on the grounds that the Rota-r]'Tlllers are failing under CETH

8432 80 20 cannot be upheld as the subject parts being manufactured by the

Appellarts are being used so1e1y and principally in pou'er tillers which rs not

disputed.

5.4 Thus, the reliance placed upon the scope of Section 2(b) of Sec. XVI is

more appropriate than Section 2(a) of Sec. XVI of CER, 1944 as the parts are

surtable for use only in the Rotavator or Rotar]'Ti1ler and also in the light of

the Chartered Engineer Certificate (in short CE) dated 2.12.2016. ln the said

Certificate, the CE has clearly certrhed that the parts manufactured were not

capable of use sith more than one machine and hence , the findings of the

Assistant Commissioner after application of Rule 3(a) is not in consonance

u,ith the decision rendered by the Hon'ble CESTAT in the case of Canara

Auto Products (( 2006(206)trLT 920 (Tri)) as cited by the Appellarrts in the

Appeal Thus, the classification of the parts are covered fully and clearly

under note 2(b) of Section XVI and Section 2(a) does not apply at all.

5.5 Thus, the parts a-re not for general use but have specific use and are

intended to be used so1e1y and principally in Rotary ti11ers. Therefore, they fall

outside the heading 8483 40 40 , since rotary tiller is agricultural machinery

falling under 84.32 and there rs separate entry for parts of 84.32 under CETH

8432 90 90. Thus the parts would fall under Heading 8432 90 90.

5.6 On limitation too, I hnd sufficient force in the submission of the

appellant, that the demand confirmed bl'' the Assistant Commissioner is

piiently barred by time. I find that there are instances cited by the Appellants

that other manufactures of identical goods rvere classifying the said gears

under CETH 84329090 as seen from Para 15 of the Order. Thus, it can be

inferred that the Appellant a1l along held a bonafide belief that likewrse too the

gears attracted nil rate of duty by virtue of its classification under cETH

I\SZSOSO. This fact also gets further bolstered by the fact that the

Department had also lifted the sej.zure of the goods unconditionally in an

,troth". case of M/s Parajia Industries. Thus, the issue is one of plain

classification of goods manufactured by the appellant and not a case of

evasion of duty as held by the Assistant commissioner. The present matter is

one of interpr;tation of the ta,xing entry in the Central Excise Tariff. As such, I

find that no malafides ca]] be attributed to their conduct involving ary

suppression of facts to evade payment of duty. Therefore, the ratio of the

decision cited in the case of M / s Dresser Rand (India)Pvt Ltd' Vs

Commissioner of C.Ex. Ahmedabad 2012(285) ELT 438(Tri'Ahmd ) is

squarely applicable to this case. Therefore I hold that the entire demand raised

beyond the normal limitation period is not sustainable and is liable to be

dropped in-foto. A1so, since the allegation of suppression is not malntainable,

and 
-srnce 

there is no case of conltscation of the goods, the question of

upholding the penaltf imposed under Rule 25 of Centra.l Excise Rules,2002

Nrylr
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read w.ith Section 11AC of Centra-l Excise Act, 1944 does not survive ald
accordingly recovery of interest at appropriate rates under Section 11AA of

Central Excise Act, 1944 also does not survive.

6. In view of the above, I set aside the impugned order arrd allow

appea-l frled by the appellant

the

3lffir a-aRT E-J €r a{ 3rq-il 6.I FqdRT 3qt4d dfih t t6-qT drf,r tl
The appeai frled by the appellant stands disposed off in above terms.

Filfr aRr)

3q-{d(3rtrF$)

M/s. Parajiya Engineering Works,

Parajiya Estate, Vaid Wadi,

Near Railway Fatak,
Gondal Raod,

Rajkot.

r)
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