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Passed by Shri Gopi Nath, Additional Director General {Audit), Ahmedabad Zonal Unit,
Ahmedabad.
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In pursuance to Board's Notification No 26,/ 201 7-C.Ex.INT) dated 17.10.217 read
with Board's Order No. 05/2017-5T dated 16.11.2017, Shri Gops Nath, Addeditional Thrector
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate
Authority for the purpese of passing orders in respect of appeals. filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994
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Arising out of above mentioned OO0 issued by Addelitinnin] f Jodnt [ Deputy ) Assistant
Cammissioner, Central Excise / Service Tax: Fajkot /| Jamnagar / Gandhiiham

srfterat & WTORE 40 A9 UF 9E0 [ Name & Address of the Appellants & Heapondent

M/a Parajiya Engineering Works, Parajiya Estate, Vaid Vadi, Gondal Read, Near
Railway Fatak Rajkot-360004
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Any pereon apgrieved by this Order-in-Appeal may file an appeal to the approprate authority

in the Iru:m,owmr. way.
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""-Ii'E"“' i Customs, Excise & Service Tax -'I-Elrllatr. Tribunal dnder Section 358 of CEA, 1944

/ Under Section 86 of the Finance Act, 1994 an appeal hies to:-
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The special bench of Custams, Excise & Service Tax Appellate Tribunal of West Block No, &

K. Purem, New Delhi in all matters relating to classificaton ol valuation
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To the West regional bench of Customs, Excise & Service Tax Appelial Tribunal [CESTAT] i,

and Floar. Hhaumal Bhawan, Asarwa Ahmedabad- 380016 1in case of appeals other than as
mentiongd i para- 1) above
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A revigion application s 1o the Under Secretary, (o the Government ol lmdia, Revisi

Ap? ication BEH. Ministry of Finance, Department ol Revenue,  4th T"IUILr, cel-mﬂ?ﬂﬂ
Building, Parliament Street, New Dethl 110001, under Section A5EE ol the CEA 1944 in
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In case of rebate of duty of excise on poods exported o any counry or territory outside [India
of on excisable material used mn the manufacture of the goods which are exported 10 any
country or terrtory outside [hdia
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» DRDER IN APPEAL ::

M /s. Parajiva Engineering Works, Parajiva Estate, Vaid Wadi, Gondal
Road. Ner Railway Fatak, Rajkot, Gujarat [(hereinafter referred to as ‘the
Appellant’), have filed appeal against the Order-In-Original No, 21/D/2016-
17 Dated 6.1.2017 (hereinafter referred to as “the impugned order”) passed by
the Assistant Commissioner, Central Excise, Division-1I, Rajicot. The appeal is
filed along with the respective pre-deposit compliances by these Appellant.

2 Briefly stated facts of the case are as under:

2.1 Based upon intelligence, search and seizure operations were carried out
at the umnit of the Appellant on 9.4,2012 by the Anti Evasion Section of Central
Excise, Eajkot.

22 It is the case of the Department that appellant were engaged in the
manufacture of “Gears & Gearing” (heremnafter referred 1o as “impugned
goods”) falling under the Chapter 84 of the First Schedule to the Central
Excise Tariff Act, 1985(hereinafier referred 1o as “CETA, 19837).

2.3 Subsequent investigation/scrutiny of records revealed that the appellant
were not registered with the Central Excise Department: did not pay Central
Excise duty on their excisable finished product “Gears & Gearing by
classifving their finished goods under Chapter Heading No. 84330090 as Parts
of Rotary Tiller instead of CETH 84834000

24 Show Cause Notices No. V.84/AR-I/DIV-1/ADC/BKS/13/2016-17
dated 19.4.2016 were issued by the Additonal Commissioner, Central Excise
Rajkot to the Appellant, which after issuance of a cormgendum dated
23,11.2016 in pursuance of CBEC Circular dated 29.9.2016 under which
monetary limits for adjudication were revised and as a result, the case fell
under the competence to be adjudicated by the Assistant Commissioner of
Central Excise ,Division-11, Rajkot.

2.5 After grant of personal hearing on 5.1.2017, and ,after considerng the
further submissions dated 5.1,2017, the Assistant Commissioner vide the
impugned order dated 6,1.2017, upheld the impugned Show Cause Notice
dated 19.4.2016 , whereby, the impugned goods were held to be classified
under Chapter Heading No. 8483 of CETA,1985. As a result, the Assistant
Commissioner confirmed the demand of Central Excise Duty for the perod
2011-12 of Re. 12,28,657 /- under Section 11A[4) of Central Excise Act, 1944
by invoking the extended period and further ordered for its recovery along
with interest under Section 11AA of CEA,1944; imposed penalty of Rs
12.28.657/- under Rule 25 of Cenwral Excise Rules, 2002 read with Section
11AC of Central excise Act, 1944 on the Appellant.

3 Being aggrieved by the impugned Order-in-Onginal, the Appellant
have filed appeal, inter alia, mainly on the following grounds.

3.1 Grounds of Appeal

i, The Appellant were engaged in manufacturing of parts of *
Rotavator” or “Rotary Tiller™;

ii. The order passed by the Adjudicating Authority and the
observation made is improper and unjustified on the basis of
decision referred which are not applicable;

iii. The classification confirmed under S.H. No. 84834000 is bad in
law and is liable to be set aside. The product, being the part of
Rotavator or Rotary Tiller is properly classifiable under S.H. No.
84320000 or B4329010.

iv. Observation of Adjudicating Authority that the preduct cannot be
classified under S.H. No. 84329000 is improper and without any
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4.

base when the department had accepted classification under
S H., No.84320090 of the identical goods for another
manufacturer registered with the department; impugned order 1s
liable 10 be set aside.

v. The Adjudicating Authority have ignored the certificate dated
2122016 issued by the Chartered Engineer as well as the
statement given by their buvers as their buyer had certified that
the product manufactured by the applicant were used as part of
Rotavator or Rotary Tiller and in commercial terms also was
classifiable under CETSH No. 84320090 and hence classification
confirmed by the adjudicating authority is improper and liable to
be et aside.

vi, They had reasonable ground to believe that the product under
consideration was classifiable under S.H. No. 84329090 and was
consequently exempt from payment of duty and hence the
allegation of Mis-statement or Suppression of fact cannot be
sustained and hence demand rmsed is clearly barred by
limitaton and liable to be set aside.

vii. Adjudicating Authority gnored their submission to allow the
Credit available to them for the input and input service used in
ar in relation to manufacture of their final product as also the
relevant decisions referred by the applicant No. 1.

viii. Their value should have been treated as cum duty price; the duty
pavable was ought to have been deducted from the assessable
value

ix. lssue under consideration is that of interpretation of relevant
entry and hence no penalty is liable to be imposed.
%x. As demand is not liable to be confirmed interest under the

provisions of section 11AA is not imposable.

Hearing were held on 27,12,2017, which was attended by Shn Paresh

V. Seth. Advocate, who reiterated the submission of appeal memo and
requested that the issue 1s similar to that of appeal no. 89 & 90/RAJ /2017
-decide the matter accordingly.

4.1

ii.

1.

V.

In their Additional written submission of Dated 30.12.2017, Shri Paresh
V. Seth, Advocate, the Ld Advocate has mainly submitted that ;

The issue involved in regard to classification of the goods manufactured
by the appellant, which were duly accounted /recorded in their books of
account, hence was not & case of clandestine removal,

Findings on the issue of classification is not sustainable as adjudicating
authority has overlooked the sub heading no, 84329090,

Drew aftention to the statement of there buvers in the form of letter,
who had clarified that product under consideration is known as parts of
Rotavator only and submitted that in terms of the relevant section note
as well as heading and understanding of their customers the product is
appropriately classifiable under 5. H. NO. 84329090,

Referring to invoices issued by their competitor; manufacturing identical
ane were registered under Central Excise, theyv were under bonafied
belief that the goods under consideration were properly classifiable
under CETSH No. 84329090 and were ehgible for exemption

; r
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v. As per the decision in case of Indian Flastic Industries reported at
2007i210) ELT|{534},iCESTAT, Ahmedabad), it 15 settled that in the case
where there is dispute on classification then the assesse should be
allowed to avail Cenvat Credit.

vi. The appellant had bonafied belief that the impugned goods were
appropriately classifiable under S.H, No, 84329090 and hence the
allegation of suppression of fact can not be sustained and extended
period of limitation can not be invoked and penalty can not be imposed.

vii, Drew attention to the following decisions.

L Dresser Rand (India) Pvt, Ltd. Vs Commissioner of C.Ex.
2012-285-ELT-438(Tri.Ahmdi;
it. Cosmo Ferrutes Lid, Vs Commssioner of C.Ex.

2014-308-ELT-633({Tri. Dethi) Confirmed by Supreme Court
2015-318-ELT-A157;

T Quippo Energy Pvt. Ltd. Vs Commissioner of C.Ex.
2016-331-ELT-617(Tri.Ahmd);

v, Venkatesh Yedidha Vs Commissioner od C.Ex.
2016-332-ELT-860(Tri.Mumbai).

viil. Submitted that their submission filed with the Adjudicating authonty
and the decision referred there in may also be treated as part of their
submussion,

% Since the issue involved in regard to classification and all the
transactions were duly accounted for the allegation contained in the
SCN is not sustainable and the amoum is also hable to be considered as
Cum Duty Price and consequently the duty payable is liable o be
deducted from the value worked out

%. Prayed that the proceedings initiated mayv be dropped
S | have carefully gone through the facts of the case, impugned order,
appral memorandum and submissions made by the Appellant &t the time of
hearing,

5.1 Following issues arses for consideration:

1] Whether, Appellants were manufacturing goods described by them as
Parts of Rotavator or Rotary Tiller ¢lassifiable under CET84329090 or
the goods were classifiable under CETH 8483 40 00 as Gears as held
by the adjudicating authonty.

1 Whether, the Central Excise duty demanded under Section 11A(4) of
Central Excise Act, 1944 is sustainable or barred by limutatuon ?

i)  Whether, the Appellant is liable for a penalty under Rule 25 of Central
Excise Rules, 2002 read with Section 11AC of Central Excise Act,
1944

5.2 1 find that the Appellant is a manufacturer of different types of gears
and parts which are mainly used as Oil Engine Parts and gears used in Rotary
Tiller, The Appellants sell these to actual/end users and are used by M/s
Sonalika Agro, Hoshivarpur, M/s Ganesh Agro, Mehsana M/s Kirloskar Ol
Engine Limited and /s International Tractors Limited, as gears and parts.
From the Appeal memorandum, | find that these gears and parts are solely
and principally used in the manufacture of agricultural machines and these
parts cannot be used for any other purpose. All these buyers have during
investigations and in response to the departmental summons have confirmed
that the item purchased by them were suitable for use in the item
manufactured by them iz ‘Rotavator’. There is thus no dispute that final
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product is the agncultural equipment and all these gears and parts are
specifically designed for manufacturce/assembly of agricultural equipment.
therefore it merit classification as part of agricultural machinery, Thus, | find
that the Appellant had manufactured gears and parts meant for solely and
principally for use in Rotavator and Rotary Tillers.

5.3 Now | come to the classification of such Rotary Tillers. | find that the
Assistant Commissioner have discussed the issue at Para 18, On going
through the Heading 84.32, | find that the Sub headng 843290 covers Paris
as a separate heading with a “- “. 1 find that while entry 8432 90 10 covers ,
parts of agricultural machinery falling within heading 8432 10, 8432 21, 8432
20, 8432 30 and 8432 40 while 8432 90 90 pertains 1o parts of agricalural
machinery other than the said sub headings, which , in the present casc, |
find that the item in question are undoubtedly parts of agricultural machinery
and hence the parts of Rotary Tiller would be germane to sub heading 8432
00 90 as heading 84328020 ge1s exciuded m 8432 90 10. This being the case,
as therc is a specific entry as far as parts of agricultural machinery is
concerned |, the findings of the Assistant Commissioner that the impugned
itens were in the nature of gears and not parts of rotary tillers is ncorrect
both on facts and the Tarfl Entrv 8432 as discussed herein, Thus, the
alternative classification  held by the Assistant Commissioner under CETH
8483 40 00 on the grounds that the Rotary Tillers are falling under CETH
8432 R0 20 cannot be upheld as the subject parts being manufactured by the
Appellants are being used solely and prnincipally in power tillers which is not
disputed.

54 ‘Thus, the reliance placed upon the scope of Section 2(b) of Sec. XV1 1s
more appropriate than Section 2{a) of Sec. XV of CER. 1944 as the parts are
suitable for use only in the Rotavator or Rotary Tiller and also in the light of
the Chartered Enginecr Certificate {in short CE) dated 2.12.2016. In the said
Certificate, the CE has clearly certified that the parts manufactured were not
capahble of use with more than one machine and hence , the findings of the
Assistant  Commissioner afler application of Rule 3{a} is not in consonance
with the decision rendered by the Honble CESTAT in the case of Canara
Auto Products (| 2006(206/ELT 920 (Tri)) as cited by the Appellants in the
Appeal. Thus, the classificanion of the parts are covered fully and clearly
under note 2(b) of Section XV and Section 2(a) does not apply at all.

5.5 Thus, the parts are not for general use but have specilic use and are
intended to be used solely and principally m Rotary ullers. Therefore, they fall
sutside the heading 8483 40 40 . since rotary tiller 1s agncultural machmery
falling under 84 32 and there is separate entry for parts of 84.32 under CETH
8432 90 90. Thus the parts would fall under Heading 8432 90 0.

5.6 On limitation too, | find sufficient force in the submission of the
appellant, that the demand confirmed by the Assistant Commissioner 1s
patently barred by time. | find that there are instances cited by the Appellants
that other manufactures of fdentical goods were classifying the sawd gears
under CETH 843209090 as scen from Para 15 of the Order. Thus, it can be
inferred that the Appellant all along held a bonafide belief that hikewise too the
pears attracted nil rate of duty by virtue of its classification under CETH
84320000, This fact also gets [urther bolstered by the fact that the
Department had also lifted the seizure of the goods unconditionally in an
another case of M/s Parajia Industries. Thus, the issue is one of plan
classification of goods manufactured by the appellant and not a case of
evasion of duty as held by the Assistant Commissioner, The present matter is
one of interpretation of the taxing entry in the Central Excise Tarifl. As such, |
find that no malafides can be attributed to their conduct involving any
suppression of facts to evade payment of duty. Therefore, the ratio of the
decision cited in the case of M/s Dresser Rand (India)Pvt. Lid. Vs
Commissicner of C.Ex. Ahmedabad 2012i285) ELT 438(Tri.Ahmd.] 18
squarelv applicable to this case, Therefore [ hold that the entire demand raised
bevond the normal hmitation period is not sustainable and 1s hable to be
dropped in-toto. Also, since the allegation of suppression is not maintainable,
and since there is no case of confiscation of the goods, the question of
upholding the penalty imposed under Rule 25 of Central Excise Rules,2002
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read with Section 11AC of Central Excise Act, 1944 does not survive and

accordingly recovery of interest at appropriate rates under Section 11AA of
Central Excise Act, 1944 also does not survive.

6.

In view of the above, | set aside the impugned order and allow the

appeal filed by the appeliant
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The appeal filed by the appellant stands disposed off in above terms.
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M/s. Parajiya Engineering Works,
Parajiva Estate, Vaid Wadi,

Near Railway Fatak,

Gondal Raod,

Rajkot.

By Regd. Post A.D. /Speed Post
F.No. V2/B8/RAJ /2017 Dated.31.1.2018
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The Chief Commissioner, (ST & Central Excise. Ahmedabad Zone,
Ahmedabad.

The Commissioner (Appeals|, Central Taxes, Rajkot,

The Commissioner, GST & Central Excise, Rajkot Commissionerate,
The Assistart Commissioner, GST & Central Excise Division-Il, Rajkot.
Ciuard File for O/o the Additional Director General{Audit) Ahmedabad
Zomal Unit, Ahmedabacd.

Giuard File.
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