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3{fu"FtrdT usqr cs/r.tLe-+.r.eJ. {ua.fr.) ffai+ tts.to.?oits * unr cb dt 3frRtr nrlqt s.

.9/?olrs-\rg.&. ffaio tt,.ti.r.trr + n+etur fr,,,lI ?frfr aRI, 3+r{ r5rfilrra :fii*c, :ro-a.Ererq

drd {F-i +t F+;a vBB-qa- tqsv ffr qrrz'r, #fiq ,.'{K tra sFlF-r+ teuv EI qrr :'J *
Jiiljrd E-J 8r rrt rtri t s;qai fr s{resr crtrd ani S sleq t $q-€ qMI * sq * G--+ra

G;qr arqr t

In pursuance to Board's Notification No. 2612017 -C.Ex.(NT) dated 17.1O.217 rea<1

\\'ith Board's Order No. 05/2017-ST dated 16.11.20i7, Shri GoPi Nath, Additional Director

General of Audit. Ahmedatnrl Zotal Unit, Ahmedabad has been appointed as Appellate

Authoritl' for the purpose of passing orders in respect of appeals filed ur]der Section 35 of

Central Excise Act, '19'14 and Section 85 of tlrt' Finance Act, 1994.

3rI{ ilwd/ +iqra :n+ral rcl -r{f,d/ {6rs6 }q+a, +dq scclq g6/ *qrs-{, rTil+tc / 3rtr;r4{
r rrnfi$+r aard rq{Rfu-d art'ry :narr $ sft-a: ;
Arising oui of above mentioned OIO "issued by Additional/Joint / Deputv / Assistant

Commissioner, Central Excise / Service Ta-x, Raikot / Jamnagar / Gandhidham :

3r+6r6'dt & cffi 6r dffr \rd qifi /Name & Address of the Appellants & Respondent :

M/s The Port Officer, Gujarat Meritime Board, Okha Port OKHA- 361330

tI

(A)

(1)

fs 3nter(3rfrfl S eqkd 6t+ .qRd ffifua att d gq+rd crfu+rt / *rfu+ro1 5 *r'*,
ffi ilq{ 6{ €rfin tr/
An1 person aggrieved l-.rr this Order in Appcal ma1 file an appeal to the appropriirte auth()ril\
in t h'e follorviriE rvar.

dtar erc<F ,*ffiq ,.srd q16 trd $-4lsa 3rfifr-q ;qlqrfu-6wr t cfr $q-d, i;frq 3(qK qli;6

3{EGi-fi ,ls++ & qRr"ssB h 3rd?td {d fira:rfrF-+q, tsg+ 6r ur{r 86 * 3n+rid

ffifua rara fr ar 86fr t r/

Appeal to CLrstorns. Excise & Sen'ice Tax Appellate Tribunal under Section 358 of CEA, I9'1'1

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:

+aftfiur rcqffid t greFtra Heft {rrd fi-qr et6, +-*q iccrcd pp6 ud d-dr+-{ JffiT
;qTqTB6{Ar 6r Er}q fr6, +Fc €di6 a 2. }r{ fi "Tl-g. il$ ft..e, +} fr"rr$ EG(' ll
The special bench of Cusloms, Excise & Sen ice Ta-r Appellatc Tribunal o[ Wesl Rlock N,r. 2.
R.K. Puram, Nerr-Dclhi in all matters relating to classification and valuation.

Jq{ff,d qfiEd-( I(at I rarcr a[, vqtd) * rraro s)q H&t xfd fi+r e1a. ]rftq r,qrd ?16 \rd
d-qr6T 3rffi-q ;qrqrfu-fllT (iF-O *r cF'Tq ttfrq fr86r, , afaffq'ild, a-5qrff r*a':rerat
3r6fffldr( 3l".rq 6i 6I Grff qG(r t/

lo tle Wcst,regional benr h ol Cusloms.. Excise & Serv ice -!a.r Appellat^e Tribunal (CESTAT) ar.
2,"' Floor. _Bhalmali_Bhauan. Asanra Ahmedabad-380016 in iase of appeals oiher than as
menlloned rn para l(al above

(i')
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(B)

(i)

(ii)

sqr&q arqrBan{Ur fi I].afl sifra rwa ani t n1 adq 3(qr( ?16 lyqsy fr{qr{&,2OOt.-
+ Aqa o t 3rd.ld Btrltd fu(' rrt iq* pn s +i qx-cft=if s d dr arar ilB(' r r+d' ii r'

oq t 6-4 r'+ cF t snr, ,n-6r 3iqr( eta tr qi,rr ,cqrs fi efrr tfu rnqr aqr Eatar, qctr s
ars qr srt 6q, 5 df8' 6c(r sr 50 *ro 6c(' d6 i,RrdT 50 antr 5c\r $ 3{fi}-6" t d rqcr:
1,000/- tqi, 5,000/- sq$ 3r?rdr 10,000i - tq$ or FruiR-a d;ir irc<F fit cfr {f,rfr +tt Fqtka
efiq'6r arffi, driftI-d :rQ-drs ;qraft-6.{or fi qrsr * s6T'dq' {BFcR + arq t Gffi st
drdB-#6 #* * *-+ ronr .rfi ffia *n fl.Fc rdRr fuqr srdr qrfu r rsfud grw 6r elrrdra,

t+ ff lg rnor fr dar arGa.s6T €rifua 3rfieir ;qr-qrfu'+rur 6r srn{r Rrd t r epra-yrhr
(€l 3frf{) * R(' Jnt{a-q{ + snr 500/- we 6r tsqrfud sr6 dfii +rar otm rt

The appeal to rhe ApDellale Tribunal shall be filed in ouadruplicate in form EA-3 / as
orescribed under Rul'e 6 of Central Excise l.A.oocall Rules.' 2001 'and shall be accomoanied
hpainsr one uhich at least should be accbrhbanied br a fee ot Rs. 1.000/- Rs.5000/-.
R"s. 10,000/- \\here amount ofdulv demand/interest/penalty/refund is upto 5'Lac.,5 Lac'tci
50 Lac and above 50 Lac resnectrvelr irr tlre form ofcrossbd bank drafl in favour of Asst.
Recistrar oI branch ol ani nt-rminated otrbiic sct:lor bank oI Lhe olace rrhere the bench ofanr
nofiiinated public sector bank o[ the rrlace rrhere the bench'of the Tribunal is situated.
Application inade for g,ranr of stat shall be aclompanierl bt a fee of Rs. 500/ .

yqHtq -q|qrlti6{ur * Efrar Jrqtd. fAid Jrft}|fr{q I qq r +i erm 86(1 ) fi 3ffrfd €-dr4i{
lffi, 1994, + ft{q 9(1) t aCa F1fR-a qqr s.r.-s * qn cfut fr ff ar €-$?fr ad rs}
srr Bs :rrtqr fi fd"cq $S-d #r qfr 6t, r€-& cfr €Er e-ridra 6'{ (r++t t r+ cft cErfrd
frff EGq) Jltr ndfr fr ra S 6]i \1+. cfA + €M, il6r tdr+-{ ff dm ,eqra 6t airr Jt{ ilrnqr
aror qatar, 5c\' 5 cns qr J{S 6-fr, 5 drtl $cq sI 50 drg $qq atfi 3{rEn 50 artl Fc(r t
]rfu6-t d mrRr: 1,000/- rct, 5,000/- sqt 3rerdr 10,000/- 5qd ar Bq1fta rar e5e+ 6r vF
{iiqrm 6tr ftulfua eq,+ 6r sr{iiFr, Frifua $ffiq ;qTqrfu+{oT fr erRqr * g5r++" rBen +
arq S G;fr m €ra*m6 ai{ * d-fi rqm ort t@ifua d-+. FrFc 4-dqr frqr rrdr qrR, r +itifr-a

SIqd 6r ryrind t+ 6r rs snsr fr Btdr qrfri, +r sdft"-d ltffi+;qrarE-+-{Tr 6t qrrsr Rrd t r

Rrrrfr 3{r;qr trt :fr-&q * flil(' 3ni{d-q{ + €r€r 5001- wq 6r Ari'ftd ?16 rrr andr dm tl

The appeal under sub seclion lll ol'Section 86 of the Finance Acl. 1994. lo the Aopellate
Tribundl Shall be liled in quadrublicate in Form S.T.5 as prcscribed under Rule 9t11'of the
Senice Tax Rules. 1994. afirl Shall bc accomnanied br a cbor of the order aooealed hsainst
(one of rthich shall l,le certified coD\I and shorrlcl be accom'oanred br a [ees'of Rs. 1O00/-
rvhere the amounl ol sen ice ta:r &'ihicresr tlrmunded & pena'1rr levied of Rs. 5 Lakhs or lest,
Rs.5000/- where the amount of service ta-r & interesl demanrled & oenaltv levied is more
than live ]akhs but nol ex(eeding Rs. Fifrr Lakhs. Rs. 10.000/- rrhere'the a-mount of service
tax & inlerest demanded & penEttr ler ied is more lhan fift\l l.akhs rLrrres. in the form of
crossed bank draft in laroui ol the Assistanr Resistrar of the bench of nominated Public
Seclor Bank of the place where thc lrench ofTriSunal is sitrrated. / Application made lor
grarrt of srar shall biaccompanied br a lee ofRs.500/ .

fr.a siftfiAs-s', 19s4 ffI trrlr 86 61 3c-qrrrifi (2) (rd (2A) fi rdrfd- at' fir 4S $q-d, trdr+T
f;ffir, 1994, + B-{n 9(2) t.i 9(2A) * rra Fruika cq s.r. T l Sr dr €'ffi ad j$t Hrrr
ym*-a, ffiq scrTK Tffi 3{?rdr }nrizra (}fid) +dq racl( qc.6 fqRr qrtad :n&r fi cFqi
enrrd 6t (5a-A t a-6 qF c-fifr-d 6l-fr EG(,) 3fk fl 

"s-frd 
aaq e'-A-,r+ $Tda 3rerdr jqTrd.

a-fl-q racrd er6s/ tdr6{. +i lrffm;qrqrB'+-rwr d rrnf,d ffi fi-} ar fi&r fi aT-} rrh'i 6r
cfr eff €Fr fr-g6ra q-5ff ffi I 7

The appeal under sub section (2) ancl {2A} of the section 86 the Finance Act 1994, sha}l be
filed in For ST.7 as prescribed undcr Rulr q (2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied b1 a cop-r of order of ('ommissioner Central Excise or Commissioner,
Central Excise (Appeals) (one of u'hich shall bc a certilied copr; and copr of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to l'ile the appeal be[ore the Appellate Tribunal.

firr tti6, i,-fi-q 3-crq ?16 (rE Q-dtzF{ st{t-&q wfr-6{"r ($F-c) * cfr 3lfri + 4T]IS i.#ff'q
rclr( T6. :rfrF-+q 1944 Er ur{r 35\rs + 3rdJrd, dt fr ffiq yBft+q, 1994 fr qr{r 83 +
ra?ta earfi{ +} ,ft m{ SI rrS t, 5fl 3Tre?r * cfr- 3rffiq crfu-sinT d 3r$-fr *.{A Hrrq riqr
er6^IdT 6{ qrrr * 10 cftard (10%}. ds alJr r'E rqrar ffid t. qr satdr. s-o #a-a ratn
#ota t, iFr errrimr l+-ql ,T[,, etrd F+ ts qrx }. +drrd raT ffi rni oiir ySB-d fq {Tfti ffi
ant5 5q(' il :r#* a Olr

a#q rcqrd alotr (rE €-qltr{ t ,irlrd 'a-r"T fuq rrq erffi" fr fra tnG-o t
(il tlRr 11 * t ;a?'la r6q
(i1) ffie wTr 6r ff 4$ rrda {rfal

(iii) t+fu;rr{r 1M fi F-{rff 6 * roJra tq rs'fi
- dar$ z16 fu ?€ trrr & crdqF F{.fiq (€ 2) :rfrG-sq 2014 + 3r(rT t T6 ffi Jq-ft'q
crffi S sqST frqrrclra Frrrd 3rS trd 3rfid 6i ar"l n& dnt/

For an appeal to be {iled before the CESTAT, under Section 35F' of the Central Excise Act,
194a ivhi'ch is also nrade applicable to Service'l'ax under Section 83 of the Finance Act, 1994,
an aooeal aearnst this order shall lie belorc thc Tribunal on Dalmenl of l0ol, of the dul\'
dema'rided rrfrere dtrtr or dutr and pt'nalrr arr irr dispute. or peniltl, rrhere penallv alone is iir
dispute, provided the amount of pre-cleposit payable would be subject to a ceiling of Rs. 10

Crore s,
Under Central Excise and Sen-ice Tax, "Dutv Demancled" shall include :

lil amounr determined under Scctton I 1 D

lijl amount ol'erroneorrs Cenr al ( rerlil takcn:
liiil amount pa\ able undt-'r Rule b of the Cenvat Credit Rules

. orovided [urll]er ltial the prorisions of this Ser tion shall nt-rt apph to lhe sla\
arrptt.ar i-on" oia"";;;;i;'p;;;ii.i't.t5i. ^"i 

oppitrui. 
"uir,oi,rt 

prio, to the 
"onimencemenr 

or

tlie Finance lNo.2l Act,201'1



Jtcl flrGr sc['R +'l q-frfrmur 3Iri4a :

Revision aooli6ation to Government of India:
ss 

-liratr #'ffirirfrqr fffifua Hla-di d, *fiq 3.qr4 qr6 3{RIG-{q. tee4 6T trrll

ise e * 9qq'q1f,6 * 3rd?rd 3ra-{ sfud, s{rtfl s{sq, q+fteroT 3ad.{d 96r$. Eid +rruq {rsg
idsrT4, dtfr qBd:fr-q4 elc effif,, ss{ qFl, +* ffi-t itroot 6} B-sr arar ffivr 7

A re', ision anoljcation lies lo the Under Secreldrv. to the Governmenl o[ lrrdia, Retisiott
Aonlication tJhit. \4rnrstn of Finarrce, Derrartm"ht of Relenrre, .1tlr Floor. .leer'an Deep
BI"ilAi;;.-'Pa ilitmenl SiieeL. \e$ Delhi ll000l. under Secrion JJEE of the CEA lq44 ih
rcipi;ci?f ifrF tottouingcase. qorerned br lirsl proviso to sub seclion {1lo{ Section-J5B ibid:

qfr ffrd S fufr ilrsra t ffrrd fr rdr a?Fsrd G;S qm 6i ffi 6rsr) t srER rrd + qrrrrra

il dkn qr E.S #q +nori qr fh{ Effi'(,.6 srsR rrd t est ciER xE qIrrrF;I * akra. qr ffi
,.+i 

".q t 
qr ersr{ur fr qra t sr+rri6-{ur + dh-ld. frd m,ctir} qr Cd cier {6 fr frrd * r+-sra

fi frrfffr frr/
'ln case of an', loss of soods. where the loss occurs in transit from a facton, to a $'arehouse or
iJ iii,tt i.-rd.ir* oi Tio- 

-L, 

'"'"ri.ihou 
se to anorher during the course bI protessing oI the

goods in a u.areh6use or in storage rvhether in a facton'or in a rrarehouse

s{rrd t Erf,{ ffi {16{ qr ql-d +t fura aq rf ara * BMq d r ^qra +ai qrfr q{ fift rr$
+rfiq l.-,q f* + g. (freo * nrr& fr, d iT{d S Enr ffi tr.{ dT afr +f ffia * * t'

ln case ofrebate ofrlrrlr of.xr ise on goods exported I-o an\ cotlnln-or.lerrilon outside lndia
o[ on cxcisablt- malerid] usr:d in lhc"manufaiturt'of tht- goods uhich are e\porlt'd to an\
countn' or territory outside India.

qfr r.qrd er6 6l srrrdEl Br' fudr s{rta + Er6{, iqra qr erdrd +t :+re ffia ftqr ry'qT tl /
ln case of g"oods ext'orted outside India export to Nepal or Bhutan, $'ithout pal'ment of dutv.

€'ffiftYd rcqra fi'racrrfr Rro-F t errara t fa(, rt 5qA ar$e gs sfuB-cq re rst trEa
s"rq*nd + ilild 

"r"q 
a ,r€ t :t t$ :nesr af $rqqa jnq-d1 *'rom fuca xfufr{n (a' 2).

199s fiI crqr 109 * aanr frzra fi r'g drt€' rrzrdr ffifu c{ ql qr( fr crfod P4.q rrq tl/
Credit of anl dutr aliou'ed to be utilized touards patmcnt o[ excise t]utr orr final p-roducts
i"-a?i ttiJbio.iioni of rhls Aci or the Rules marle lhere undel such order_ is passed b1. tl1
eommjssioher {Appeals} on or afrer. the date appoinred under sec. 109 ol the I,rnancc ll\o.2J
Act 1t)98.

3ct-rd Jri(-d SI d c'fr'qi qrd {€.qr EA 8 ii, Jt ff drfrq &qrd;I slEi (3rqrf,) F-qarda.

2001, * G-+q s fi ria-rk fdfrfr"e t, fs w{t e xF,r fi 3 416 fi ffid fiI drfi^qrB(' I

3qtf,d 3flt6d S HEr Frd rnler s 3{fid:Gsr & d cFqi {-drd 6I orfr EG('t wr & iffiq
r.qra sr6 yBfr-+q, tb+a Sr qrr 35-EE t rea fiqtlra aI6' SI 3I{rs-fi S snq * att qr

ii;# cfi €d- a am e-rGqr I
The above aoolrcation shall be madr in duplicate irl Form Nq. EA 8 aq specilierl- under Rule, 9

of Central Eicise {Appealsl Rules, 2001 wilhin 3 r-nollth_s lrom lhe dale on \\hlcfi the order
inu!-tii io'Ui IooedliTaealhsr is cummuni, ared and shall be accompanied b1 tirrp coniqs each
;i;H; oid;;5 "GitE tfi-Afifeat. Ii should also bc accotttpanied !! q. fop.\-9f. TR--6 .Challan
iiiaincing paimeni of piesiiiUeO ter. as prescribed under Secrion 35 EE ot CE,A, 1944. rrnder

Major Head of Account.

q-frfrqilT 3nd(d'*. snr ffifud F"rr'Rd qte<F ff srdTTrft ffr gtfr aGq t

+6i udr6 {6+I (rfr drs 5q} qr rs$ 6q ft a *a 2oo I 6t sr{rdrd f+-qr 6K' 3lt{ qfa {dra
r# 

"*- 
m. s*+ t;qpa1 6 d 6qt 1000 -/ 6r er4irFl B-eT dfr r

The revision aonlication shall be accompanietl 1rr a fee of Rs 200/- \ herl the amouni
iniotiea lii-Ruijiea Ctne Lac or less and Rs. 1000/: shere the amount inrolred is :nore than
Rupees One Lat.

zrft s€ tnatr * 69 {d :+rlsi 6r w,rdu I dt r. m {d vrlqr & filt' l1a ar arrran.:q?ird

- d BsT-ri- qr+&f + dz-q fi &a 6T sfi 6r fil'€T +A 6rq t il{fr # Rr' qqfuIfa 31ffi
a-srfrswT +i t'+ nfia qr i,?rq sr6rd 6l q6 3ni{.,T fuqr drdr t t / t" case, if the order
corers rariotrs numb"rs ol order in Original, lee for each 0.1.O. should be paid in thr-
aforesaid manner. not \\ithstandinc thc fac'i lhal the o e anDeal lo the Appellant Trjbunal or
the one applicarion to the Ccnlral Gott. As the casc mar bc, is fillcd to atoid scriptoria st-rrk if
excisirrg Rd. I lakh fcc o[ Rs. I00/ foreach.

q"nsrtfud -qrqrfrq er6 rifuG-ua. 1975. + a{^rfi tt x{€R rya vr*r ('d Frrrfr 3{r*r 6r
cfr q{ FErtft-d 6.50 fu 6r Fqr{lTiEl sI6 fafu-d "ilrn 

6tar arftr'r 7

C)ne coov of aoolication or O.l.O. ad the case mar be. and the ordt'r of thc aditrdicatinp
authoriti shallUear a court fee stamp of Rs. 6.50 a5 prescribed rtnder Schedule-l ii terms of
the Couir Fee Act,l975, as amended.

fi-ar rfa, ddrq r.qrc er6 t.d +dr6{ vffiu;qrorfr+-{"T toni ftfrt 1l;l+ara&. 19s2 fr dft-d
(rd 31& Edprd x.rn-d +T €ffi6 5-ai drd frq?n fi ritr aff rqra 3a6ft-d B-sT rrn tt i
Attention is also invited to the rules covering thesc and other related matters contained in the
Customs, Excise and Service Appellate TribLinal (Procedure) Rules, 1982.

/'t 'l
L..'

(i)

(i,

(iii)

(i")

(u)

(si)

(D)

(E)

(F)
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ORDER.IN-APPEAL

This order arises on account of an appeal filed by, M/s. Gujarat Maritime Board,

Okha Port, Okha (herein after referred to as 'the appellant' for the sake of brevity)

against an Order-ln Original No DC/JA|\'1/SI10612016-17 Dated 30.11.2016 issued

on 02.12.2016 (herein after referred to as the 'impugned order' for sake of brevity) by

the Deputy Commissioner, Central Excise & Service Tax Division, Jamnagar (herein

after referred to as the 'Adjudicating Authority' for sake of brevity).

2. Briefly stated the facts of the case are that -

(i) the appellant are holding Service Tax Registration

No. AABCG6676LST023 for providing the Port Services. ln response to letters

dated 08.04.2015 and 19.06.2015 of the jurisdictional Range Superintendent, the

appellant vide letter dated 21 07.2015 had provided the details of the category of

services, income received from such services and service tax leviable etc. for the period

from October,2013 to tt/arch,2015. The amount considered by the appellant on which no

service tax had been paid for the subsequent perrod from October,2013 to March,2015

which was tabulated as under.

Name of Service October-l 3 to March-201 5

(in Rs.)

I Vehicle Entry Fee 37021461-

Other lncome 532223t-

Electricity Charges 153885/-

Total 4478449t-

12.36%o

TOTAL SERVICE TAX 5,53,537/-

These facts culminated into issuance of a Show Cause Notice dated 07.10.201 5 to the

4

a.

.\

10500/-Canteen Rent

Licence Fee ( Certificate Amendment Charges) 79695/-

Rate of Service Tax
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appellant demanding Service Tax of Rs 5,53,5371-for the period from October,,2013 to

It/arch,2015 under Section 73(1) of the Finance Act,'1994 with interest and proposing 'l
penalties in the impugned SCN.

(ii) The appellant during the course of the adjudication proceedings, pleaded

that demand in the present SCN for non payment of service tax on the income

of Rs. 23,47,4221- received under various heads for the period upto September,2014

i.e. from 01 10.2013 to 30,09.2014 had already been covered in the previous SCN

dated 17,03.2015 for which earlier OIO daled 25.02.2016 had been issued and there

was a duplication of demands in the present case. The Adjudicating Authority has

considered that there was a duplication of demand on the amount of Rs.22,13,4221-Ior

the period from 01.10.2013 to 30.09.2014 and hence, held that the said value

of Rs. 22,'13,4221 involving service tax of Rs. 2,73,5791 being covered wrongly in the

present SCN and hence, not to be considered for the purpose of adjudication.

Ultimately, the case was taken up for adjudication for the remaining amount

of Rs.22,65,0271 as detailed under.

Name of Service October-1 4 to March-201 5

(in Rs.)

Vehicle Entry Fee

Other lncome 3426661- which included the amount of

Rs. 1,34,0001)

Canteen Rent 0

Electricity Charges 84615t-

Licence Fee 79200t-

(Certificate Amendment

Charges)

Total

(iii) The Adjudicating Authority under the impugned order confirmed the

demand of Service Tax of Rs.2,50,877l- for the period from October,2014 to

March,2015 in respect of various taxable services as detailed at Table- B of para-21 of

the impugned order, under Section 73(1) of the Finance Act,1994 and dropped the

demand for Rs.2,73,5791 (as the same peftained to the period from October, 2013 to

September,201 4 which was covered under earlier SCN dated 17.03.201 5 and OIO dated

17585461-

22,65,027t-
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25.02.2016) and also ordered for interest under Section 75 of the Finance Act, 1994 on

the amount of service tax confirmed and imposed penalty of Rs. 2,50,877l- under

Section 78(1) of the Finance Act,'1994 and a penalty of Rs.10,0001 under Section

77( 1) and Penalty of Rs.10,000/- under 77(2) of the Finance Act,1994. Also dropped

the demand of Rs.29,0811 being non-taxable to service tax as detailed at Table- A of

para-Z1 of the impugned order.

3. Aggrieved, the appellant had filed present appeal on the grounds interalia

mentioned as under:-

(i) The appellant contended that they had made various submission and oral

arguments before the Adjudicating Authority. However, the Adjudicating Authority had

clearly overlooked the same and mechanically confirmed the demand under the

impugned order. Therefore, the impugned order is non speaking order which has been

passed in gross violation of principles of equality, fair play and natural justrce and

hence, the same is liable to be set aside on this ground itself. Reliance is placed on

various decisions of the higher judicial forum by the appellant in support of their

contention.

(ii) With effect from the period 01 .07.2012, and on being introduction of

taxation of services on the basis of negative list, the activities of the appellant are

exempted by way of Entry No.39 of Mega Notification No. 2512012-3T

dated 20.06.2012, since their activity is covered within the municipal function as defined

in Article-243W of Constitution of lndia. The functions entrusted to lVunicipality under

Article-243W of the Constitution includes matters listed in Twelfth Schedule thereto

which includes activity at sr. No.2- "Regulation of Land-use and Construction of buildings" of

the Twelfth Schedule. The appellant contended that since they are authority for

regulating the land use covered within the port area and collection of Vehicle Entry fee,

License fee, Application fee are for their activities covered within the municipal function

as defined under Article-243W of the Constitution and hence, exempted from service tax

vide Sr. No.39 of Mega Notification No. 2512012-ST dated 20.06.2012 w.e.f .01 .07.2012.

The Adjudicating Authority had not dealt with this submission hence, the impugned order

is to be set aside.

(iii) The appellant are a body constituted under the provisions of Gujarat

Maritime Board Act,1981 to administer minor ports within the state and hence, it is a

sovereign public authorities and thus, there can not be levy of service tax on Vehicle

Entry fee, Application fee, License fee etc collected by them as the charges are

collected for discharging sovereign function assigned to them under the scheme of the

constitution. Reliance is placed on the CBEC circular No. 89/7/2006-5T

6
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dated 18.12.2006 as well as fi/aster Circular dated 23.08.2007 and also FAQs 2008

dated04.12.2008 and FAQs 2010 dated 01.09.2010 issued by DGST. Further, no '

findings are given by the Adjudicating Authority on this submission. Reliance is placed

on various decisions of the higher judicial forum by the appellant in support of their

contention.

(iv) As the levy of tax on the entry of vehicles is specifically assigned to the

State Government vide Entry-S7 which governs the taxes on vehicles whether

mechanically propelled or not and vide Entry-S9 which governs Tolls and the Vehicle

entry fees collected by them governed by Entry-57 & 59 of List ll of Schedule Vll of the

Constitution of lndia which is subject matter of State Government, no tax can be

collected by the Central Government. Further, the vehicle entry fees are being levied by

them in compliance of The Bombay Landing & Wharfage Fees Act,1882 and Rules

made there under and thus, appellant have to charge the vehicle entry fee and since the

same is collected in compliance of statutory obligation, the same can not be equated

with rendering service. Thus, confirmation of demand of service tax of Rs. 2,17,3571- on

the said vehicle entry fee of Rs.'17,58,546/- under the impugned order is not

sustainable.

(v) With regards to confirmation of demand of service tax of Rs. 23,7311- on

Application Fee of Rs.1,92,0001 under the impugned order, the appellant contended

that though the service tax was charged on this amount and also paid by the appellant

which included in the excess payment of service tax of Rs. 6,68,1971-, the confirmation

of said demand is bad in law; that the Adjudicating Authority was appraised with these

facts during personal hearing too and if at all not satisfied should have asked for original

day wise registers and records to his satisfaction; that to dispense proper justice, the

matter may be remanded back for limited purpose of verification and confirmation of

excess payment of Rs.6,68, 1971- and also for verification of their claim of having

collected and paid the service tax on the said Application Fee.

(vi) Cum-Tax benefit should have been given. As the consideration received is

inclusrve of seryice tax payable, benefit of Cum-Tax should have been given and value

should be derived there from. Reliance is placed on various decisions of the higher

judicial forum by the appellant in support of their contention.

(vii) Penalty under Section 78 ibid is wrongly imposed as they have not

suppressed any facts. Further, issue involved in this case is of interpretation of law and

the appellant were under bonafide belief of non levy of tax on this activity. Thus, as

non of the five conditions for imposing penalty under section 78 ibid is there in the

present case, imposition of penalty under Section-78 ibid is wrong. Reliance is placed

on various decisions of the higher judicial forum by the appellant in support of their

contention.

(viii) Penalty under Section 77 ibid is wrongly imposed as Section 77 since non

of the conditions specified in the various clauses of section 77 are applicable in the

7
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present case.

(ix) As there was a bonafide belief on their part that the impugned activities

were not sub.ject to service tax and hence, Section 80 of the Finance Act, 1994 also

applicable in the present case and thus, no penalty can be imposed. Reliance is placed

on various decisions of the higher judicial forum by the appellant in support of their

contention.

(x) As the demand confirmed under the impugned order is not maintainable,

the order for interest under Section 75 ibid is also not sustainable.

4. Hearing was held on 18,12.2017, wherein Shri H.P.Singh Virk, Chartered

Accountant, appeared on behalf of the appellant and reiterated the submissions of the

appeal memorandum and requested to decide the case accordingly.

5, I have gone through the appeal memorandum and oral submission made during

personal hearing. I proceed to decide the case on merits since the appellant has made

payment of mandatory deposit of Rs.19,000/- (7.5% ol Rs.2,50,8771 vide Challan CIN

No.00053470601201711 100 dated 06.01.2017 and thus, complied with the requirement

of fulfillment of mandatory pre deposit in pursuance to the amended provisions of

Section 35F of the Central Excise Act,1944 made applicable to Service Tax matter in

terms of the Section 83 of the Finance Act,1 994 effective from 06.08.2014.

6. The issue for decision before me is whether or not service tax is leviable on the

vehicle entry fee, Licence fee and Application fee, collected by the appellant during the

period from October,2014 to March,2015. lfind that there is no dispute about the

amount of vehicle entry fee, Licence fee and Application fee collected by the appellant

during the period in question.

6.1 I find that the Adjudicating Authority under the impugned order confirmed the

demand of Service Tax of Rs.2,50,8771 for the period from October,2014 to

March,2015 in respect of various taxable services as detailed at Table- B of para-21 of

the impugned order, which is reproduced as under for ease of reference.

TABLE.B

Sr. i lncome recsived underfollowing category October-14 to March-15

o.

Vehicle Entry Fees

8

2 Canteen Rent

Licence Fee ( Certificate Amendment Charges)

Application Fee

3

4

I

Rs.17,58,546/-

0

Rs.79,2001

Rs 1,92,000/-

Rs.20,29,7 461-Total

12 36%

Rs.2,50,877l-TOTAL SERVICE TAX

Rate of Service Tax
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6.2 Thus, from above, it is clear that the demand of service tax of Rs.2,50,8771- on

the value ol Rs.20,29,7461 had been confirmed under the impugned order in respect of

Vehicle Entry fee, License fee and Application fee, collected by the appellant during

October,2014 to tVarch,2015. lalso find that the Adjudicating Authority atpara-l{, 15

and 16(a) of the impugned order, has elaborately discussed the nature of services

provided for which said Vehicle Entry fee, License fee and Application fee had been

collected by the appellant. Accordingly, I find that the vehicle entry fee had been

collected in respect of vehicles entering/going out of the port with imporVexport cargo,

vehicles of shipping agents going to ship etc The License fee had been collected for

issuing/amending various certificates to various parties, clients, vessel owners/agents

etc, So far Application fees are concerned, it is the submission of the appellant that they

had collected the service tax thereon and paid the same also. Thus, from above facts,

there is no dispute on the collection of Vehicle Entry fee, License fee and Application fee

by the appellant. I find that the definition of "Port Services" had been amended

we.f. 01.07.2010 and accordingly, any service rendered within a port or other port, in

any manner is covered within the term "Port Service". Further, taxable service thereto as

defined under Section 65(105)(zn) of the Finance Act, 1994 means any service provided

or to be provided to any person, by any other person, in relation to port services in a

port, in any manner. Thus, collection of Vehicle Entry fee, License fee and Application

fee for services rendered by the appellant at Port area covered within the taxable

service "Port Services".

7. However, the appellant has vehemently contended on various grounds as

interalia mentioned at para-3 above. The appellant contended that they are a body

constituted under the provisions of Gujarat Maritime Board Act,1981 to administer minor

porls within the state and hence, it is a sovereign public authorities and thus, there

can not be levy of service tax on vehicle entry fee, License fee and Application fee

collected by them as the charges are collected for discharging sovereign function

assigned to them under the scheme of the constitution. Reliance is placed on the CBEC

circular No.89/7/2006-5T dated 18.12.2006 as well as Master Circular dated 23.08.2007

and also FAQs 2008 dated 04.12.2008 and 2010 dated 01 09.2010 issued by DGST.

For ease of reference, the said circular is reproduced as under.

Circular No. 89/7/2006- ST

Dated: 1 8'^ December, 2006

9
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F.No. 255/1/2006-CX.4

Government of lndia

Ministry of Finance

Department of Revenue

(Central Board of Excise and Customs)

Subject: Applicability of service tax on fee collected by Public Authorities

while performing statutory functions /duties under the provisions of a law -
regarding

A number of sovereign/pu blic authorities (i.e. an agency constituted/set up by

government) perform certain functions/ duties, which are statutory in nature. These

functions are performed in terms of specific responsibility assigned to them under the

law in force. For examples, the Regional Reference Standards Laboratories (RRSL)

undertake verification, approval and calibration of weighing and measuring

instruments; the Regional Transport Officer (RTO) issues fitness certificate to the

vehiclest the Directorate of Boilers inspects and issues certificate for boilers; or

Explosive Department inspects and issues certificate for petroleum storage tank,

LPG/CNG tank in terms of provisions of the relevant laws. Fee as prescribed is

charged and the same is ultimately deposited into the Government Treasury. A doubt

has arisen whether such activities provided by a sovereign/public authority required

to be provided under a statute can be considered as 'provision of service'for the

purpose of levy of service tax.

2. The issue has been examined. The Board is of the view that the activities

performed by the sovereign/public authorities under the provision of law are in the

nature of statutory obligations which are to be fulfilled in accordance with law. The

fee collected by them for performing such activities is in the nature of compulsory

levy as per the provisions of the relevant statute, and it is deposited into the

Government treasury. Such activity is purely in public interest and it is undertaken

as mandatory and statutory function. These are not in the nature of service to any

particular individual for any consideration. Therefore, such an activity performed by a

sovereign/public authority under the provisions of law does not constitute provision of

taxable service to a person and, therefore, no service tax is leviable on such

activities.

3. However, if such authority performs a service, which is not in the nature of

statutory activity and the same is undertaken for a consideration not in the nature of

statutory fee/levy, then in such cases, service tax would be leviable, if the activity

undertaken falls within the ambit of a taxable service."

From plain reading of the above circular it transpires that (i) if the activities performed by

the sovereig n/p u blic authorities under the provision of law are in the nature of statutory

obligations which are to be fulfilled in accordance with law, (ii) if fee collected by them

for performing such activities is in the nature of compulsory levy as per the provisions of

the relevant statute, (iii) if such activity is purely in public interest and is undertaken

as mandatory and statutory function (iv) if these are not in the nature of service to any

particular individual for any consideration. lf these conditions are satisfied then and then

such an activity performed by a sovereign/pu blic authority under the provisions of law

does not constitute provision of taxable service to a person and, no service tax is

leviable on such activities. Now, issue to be examined that the activity for which Vehicle

)s-
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Entry fee, License fee and Application fee collected by the appellant, satisfy these

conditions or not.

7.1 The appellant, The Gujarat Maritime Board, has been constituted under the

provisions of Gujarat N/aritime Board Act,198'1 to administer the minor ports in the state,

by the Gujarat State Government. Hence, I refer the provisions of the said Gujarat

lvlaritime Board Act,1981 so as to see the works and services to be provided by the

appellant i.e. Gujarat Maritime Board and I find that as per Section 25 of the said Act,

the Board may execute work within or without limits of ports, and provide such

appliances as it may deem necessary or expedient Viz.

Such work and appliances may include -

(a) .wharves, quays, docks, stages, jetties, piers, place of anchorage and other works within the

port or port approaches or on the foreshore of the port or port approaches in the State, with all

convenient arches, dralns, landing places, stairs, fences, roads, bridges, tunnels and approaches,

and buildings required for the residence of the employees of the Board as the Board may

co nsider necessa ry;

(b) buses, locomotives, rolling stock, sheds, hotels, warehouses and other accommodation for

passengers and goods and other appliances for carrying passengers and for conveying, receivinB

and storing goods landed, or to be shipped or otherwise;

(c) moorings and cranes, scales and all other necessary means and appliances for loading and

u n lading of vessels;

(d) reclaming, excavatingand raising and raising any part of the foreshore of the port or port

approaches which may be necessary for the execution of the works authorised by this Act or

otherwise for the purposes of this Act;

(e) such breakwatersand otherworksas maybe expendientfor the protectionof the . port; . (0

dredgers and other machines for cleaning, widening, deepening aDdimproving any portion of the

port or poit approaches or of the foreshore of the port or port approaches; .

(g) light-houses, liglit-ships. beacons. buoys. pilot boats and other appliances necessary for the

safe navigation of the port and the port approaches in so far as it relates.to State functions;

(h) vessels, tugs, boats, barges and launches and lighters for the use within the limits of the

port"or beyond those limits. whether in territorial waters or othetwise, for the purpose of

towing or renderlng assistance to any vessel, whether entering or leaving the port or bound

elsewhere and for the purposes of saving or protecting life or property and f9r the purpose of

landing, shipping or transhippinB passengers or goods under section 32; .

(i) sinking of tubewells and equipment, maintenance and use of boats, barges and other

appliances for the purpose or the supply of water at the port; . .

j) engines and other appllances necessary for the extinguishing of tires;.

(k) land abutting the sea coast including creeks;

(l) ferry boats and other works and equipment appertaining to the running ferry service or

between the ports;
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(m) 'construction of models and plans for carrying out hydraulic studies;

(n) dry docks, slipways, boat basins and workshops to carry out repaiis or overhauling of vessels,

tugs, boats, machinery or other appliance.

Thus as per the above Act, the appellant is to do the above work which can be

considered as its sovereign functions.

7.2 Further, as per Section 32 of the said Act, The Board shall have power to undertake the

following services :- (a) stevedoring, landing, shipping or transhipping passengers and goods between

vessels in port and the wharves, plers, quays, or docks belonging to or in the possession of the Board; (b)

receiving, removing, shiftinB, transporting, storing or delivering goods brought within the Board's

premises; (c) carring passengers within the limits of the port or port approaches, by such means and

subject to such restrictions and conditious as the State Government may think fit to impose; and (d)

piloting, hauling, mooring, remooring, hooking or measuring of vessels or any other service in respect of

vesse ls.

7.3 Form above facts, it is crystal clear that the above functions and services by the

appellant can be considered as their sovereign function.

7.4 From the facts mentioned herein above, the function of collection of Vehicle Entry

fee, License fee and Application fee is examined so as to ascertain whether it can be

considered as sovereign functions by the appellant. The work and services as detailed

at paras 7.1 and 7.2 above are considered to be the sovereign function of the appellant

and the same does not include the activity or function for which Vehicle Entry fee,

License fee and Application fee collected. Further, the Vehicle Entry fee, License fee

and Application fee for providing services, also does not fall within the terms and

conditions as specified vide CBEC circular No.89/7/2006-5T dated 18.12.2006 as

referred at para-7 above.

7.5 ln view of above, I hold that the activities of providing services for which the

Vehicle Entry fee as well as License fee and Application fees collected, cannot be

considered as the sovereign function of the appellant.

8. Further, the appellant contended that on or after 01.07.2012, on introduction of

taxation of services on the basis of negative list, the activities of the appellant are

exempted by way of Entry No.39 of Mega Notification No. 2512012-ST dated

20.06.2012, since their activity is covered within the municipal function as defined in

Article 243W of Constitution of lndia ; that the functions entrusted to Munrcipality under

Article 243W of the Constitution includes matters listed in Twelfth Schedule thereto

which inclues activity at sr. No.2- "Regulation of Land-use and Construction of buildings' of the

Twelfth Schedule. The appellant contended that since they are authority for regulating

,,-' 
tt\t
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the land use covered within the port area and collection of Vehicle Entry fee, License

fee, Application fee are for their activities covered within the municipal function as

defined under Article-243W of the Constitution and hence, exempted from service tax

vide sr no.39 of Mega Notification No. 2512012-ST dated 20.06.2012w.e|f .01 .07.2012

However, contended that the Ad.judicating Authority had not dealt with this submission

hence, the impugned order is to be set aside.

8.1 This contention is also of no help to the appellant in view of the facts and

discussion herein at above para-7 and sub paras thereto.

8.2 Further, as per the amendment in the Union Budget of 2010-11 and clarification

made by the CBEC in Para-1.4 of the Annexure-B of Circular No.334/1/2010 TRU dated

2602.2010, all the services provided entirely within the PorVAirport premises are to be

considered as Port Services and the same should be treated as Port Services, Further,

vide CBEC circula r No.D.O.F.No.334/03/201O-TRU New Delhi , dated 1't July 2010, it is

clarified that in the Finance Bill, 2010, with intent to ease the classification disputes, the

definitions of port, other port and airport services were amended to comprehensively

cover under their ambit, all services provided within an airport or a port or other port

irrespective of whether or not such activities are authorized by the authorities or whether

or not they are othenrvise classifiable as distinct taxable services. In effect all services

that are wholly rendered within the prescribed area of the port or other port or an

airport, are to be classified withln the ambit of 'port services' or 'airport services'. Since,

the period involved is from October,2014to March,2015, the amendment carried out by

the Finance Act, 2010 is very much applicable in the present case.

8.3 Further, after 01 .07.2012, on introduction of taxation of services on the basis of

negative list, lfind it appropriate to refer the relevant provisions of law which are

reproduced as under for the ease of the reference.

SECTION [668. Charge of sen'ice tax on and after Finance Act,2012, 
-There

shall be ler ied a tar (hereinafter ref-erred to as the sen'ice tax) at the rate of Ifourteen
per cent.l on the \,alue of all services. olher than those sen'ices specified in the

negative list. provided or agreed to be provided in the taxable territor,v by one person

to another and collected in sucli manner as ma1'be prescribed.]

.)

From above provisions, it transpires that service tax shall be levied on all services

other than those services specified in the negative list.

SECTION [66D, Negative list of senices. - The negative list shall comprise of the
Ibllou ing serr ices. nanrcll :

(a) services b1' Govemment or a local authoritl excluding the lollorving sen.ices
to the extent the\,are not covered elservhere.-

I t,
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l( i)

( ii)

airpon

services in relation 10 an aircraft or a vessel. inside or outside the precincts of a pofi or an

(iii) transpofi olgoods or passengers; or

(i\) [Anl service]. other lhan services covered under clauses (i) ro (iii) above, provided to

business entities;

As per Section 66D ibid, the negative list comprise also the services by Government or a

local authority excluding the following services also to the extent they are not covered

elsewhere.

(i\ ) lAnl' sen icel. other than services covered uncler clauses (i) to (iii)above. provided to

business cntities:

Thus, from above it is clear that if the services are provided by the Government or a

local authority to business entities, then the same is also taxable after 01.07 .2012.

9. ln view of above facts and discussion, I hold that that services provided for which

the Vehicle Entry fee as well as License fee and Application fees collected, can not be

considered as the sovereign function of the appellant and their activity being not

covered within the municipal function as defined in Article 243W of Constitution of lndia,

the appellant is not eligible for the exemption under Notification No. 2512012-ST dated

20.06.2012. And hence, in view of the above facts, the reliance placed on various

decisions of the higher judicial forum by the appellant in support of their contention, is of

no help to them.

10. Further with regard to the contention as interalia mentioned at Para-3(iv) above

that the levy of tax on the entry of vehicles is specifically assigned to the State

Government vide Entry-57 which governs the taxes on vehicles and vide Entry-59 which

governs Tolls and the Vehicle entry fees collected by them governed by Entry-57 & 59 of

List ll of Schedule Vll of the Constitution of lndia which is subject matter of State

Government, no tax can be collected by the Central Government, lfind that this

contention is rather misplaced since issue involved in the present case is of not

collecting tax on vehicles, but service tax on the vehicle entry fees. Further, Tolls

collected is entirely different thing and same can not be equated with the entry fee being

collected for allowing the vehicles into the port. Reliance is placed on the CBEC Circular

No. 1521312012-5.T., dated 22-2-2012, the relevant portion thereto is reproduced as

under for ease of refrence.

2. Service tax is not leviablc on toll paid by the users of roads, including those roads

constructed bi'a Special Purpose Vehicle (SPV)created under an agreement betrveen

National Highway Authority ol India 0tJHAl) or a State Authority and the

concessionaire (Public Private Partnership Model. Build-Oun rOperate-Transi'er

rl
Vr--

I
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affangement). 'Tolls' is a rnatter enumeratcd (serial number 59) in List-ll (State List),

in the Seventh Schedule of the Constitution ol India and the same is not covered bv

anl of the taxable services at present. Tolls collected under the PPP model by the

SPV is collection on o\\n account and not on behallofthe person *ho has made the

land avarlable fbr constructron of the road

From above it is clear that Toll which is paid by the user of the roads, including those

roads constructed by a SPV created under an agreement between NHAI/SA and the

concessionaire (PPP Model or BOPT arrangement) and thus,'Tolls' is a matter

enumerated (serial number 59) in List-ll (State List), in the Seventh Schedule of the

Constitution of lndia. Thus, Tolls collected is entirely different thing and same can not be

equated with the entry fee being collected in respect of vehicles entering/going out of the

port with import/export cargo, Vehicles of shipping agents going to ship etc.

10.1 Thus, this contention is rejected being not sustainable in the eyes of law.

11. With regards to confirmation of demand of service tax of Rs.23,7311- on

Application Fee of Rs.1,92,0001 under the impugned order, the appellant contended as

interalia mentioned at para-3(v) above. lt is the contention of the appellant that that

though the service tax was charged on this amount and also paid by the appellant which

included in the excess payment of service tax of Rs, 6,68,197/-, the confirmation of said

demand is bad in law; that the Adjudicating Authority was appraised with these facts

during personal hearing too and if at all not satisfied should have asked for original day

wise registers and records to his satisfaction.

11.1 I find that the Adjudicating Authority at para 16(a) of the impugned order very

categorically observed that "... during the personal hearing the Noticee has submitted that they have

collected applicable service tax on APPLICATION FEES and also paid the same alongwith monthly

income. However, the Noticee has not provided any documentary evidence in the support of their above

contention..... Further. on verification of the Annual Account of Revenue lncome submitted by the

Noticee for the said period, it is evident that income under the head of Application Fees has been shown

under the head of Non-Taxable income on which no service tax was paid upon."

11.2 I find that the appellant contended that out of excess paid of Rs. 6,68,1971 , the

amount involved forApplication fee was Rs.23,73'1l- (i.e. 12.36ok of Rs. 1,92,0001) and

the same was claimed by the appellant as item on which service tax was collected and

also paid. Further, also contended that as for residue amount of

Rs. 6,44,4661 ( 6,68,197- 23,731), it was not possible to pin point specific revenue head

though considered nontaxable but on which service tax was collected and paid as that

would entail verification of thousands of invoices for the whole financial year. Further,

contended that that excess collection of service tax took place in certain cases,

G
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inadvertently, as the concerned clerk who prepared and raised service bill might

charged and collected service tax on items othenvise considered nontaxable by them.

11.3 Fromthediscussionhereinaboveatparas-1 1.1 and 11.2above, ittranspires

that the appellant's contention that amount of service tax of Rs. 23,7311- on Application

fee of Rs.'l ,92,0001 involved in the present case is covered in the amount of excess

payment made by them. However, I find that in support of this contention, the appellant

had not placed any concrete evidence and calculation sheet neither with the appeal

memorandum and documents appended to the appeal memorandum nor during the

personal hearing placed before me. This is what exactly observed by the Adjudicating

Authority in the impugned order apart from a specific observation that "Further, on

verification of the Annual Account of Revenue lncome submitted by the Noticee for the said period, it is

evident that income under the head of Application Feeshasbeen shown underthehead of Non-Taxable

income on which no service tax was paid upon.". Thus, in view of above discussion, I hold this

contention of the appellant as rejected being not sustainable in the eyes of law.

12. The appellant contended that Cum-Tax benefit should have been given since the

consideration received is inclusive of service tax payable. lfind that the said contention

of Cum-Tax value is not acceptable in view of the provisions of the Section 67(2) of the

Finance Act,1994. Unless the invoice does not specifically indicate/mention that the

gross amount charged includes seryice tax, it can not be treated as Cum-Tax value.

The appellant has not produced any evidences which specify that the gross amount

charged includes Service Tax. Therefore, in absence of any cogent evidences showing

the gross value inclusive of Service Tax, the benefit of the Cum-Tax value can not be

extended in view of the relevant provisions of the Section 67(2) of the Finance Act, '1994

and in pursuance to the decision of the Hon'ble Tribunal decision in the case of lvl/s

Shakti Motors- 2008 (12) STR 710 (Tri.Ahmedabad). ln view of the above, reliance

placed on various decisions of the higher judicial forum by the appellant in support of

their contention, is of no help to them.

13. The appellant has contended that penalty under Section 78 of the Finance

Act 1994 has been wrongly imposed as they have not suppressed any facts. Further,

issue involved in this case is of interpretation of law and the appellant were under

bonafide belief of non levy of tax on this activity. Further, contended that as non of the

five conditions for imposing penalty under Section 78 ibid is there in the present case,

imposition of penalty under Section-78 ibid is wrong. I find that the Adjudicating Authority

at para-?A of the impugned order very categorically observed that the appellant had

failed to make correct assessment of the taxable service, failed to pay service tax due

and failed to file ST-3 returns as well as failed to disclose the actual income received

under various heads, which were taxable in respect of issues involved in the present

f\
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case and thus, contravened the provisions of law with intent to evade the tax. Further, I

find that being holder of Service Tax Registration, the appellant was very much

conversant with the provisions and procedures with regard to the Service Tax and

hence, it was open to the appellant to approach the department for any clarification in

case of any confusion or any problem in interpretation of issue of levy of service tax in

the present case. I find that no such efforts were put by the appellant. Fudher, I find that

similar demands were confirmed under the previous Adjudication proceedings for the

earlier periods, was due to suppression of taxable value by not showing the taxable

value in the ST-3 Returns which was detected by the department when their records

were verified during Audit by the department. Had the department not unearthed the

same during conducting of audit, it would have gone unassessed. Thus, the appellant

contravened the provisions of law with clear intention of evading the tax and further,

there was clear cut suppression with intent to evade the service tax. Hence, the penalty

under Section 78 ibid is correctly imposed under the impugned order.

13.1 ln vrew of the facts stated herein at para-13 above, the reason given by the

appellant to justify the reasonable cause for their failure to pay the tax is not acceptable

and thus, the appellant is not eligible to the benefit of provisions of Section-80 of the

Finance Act,1994.

14. Further, with regards to penalty under Section 77 ibid, the appellant contended that

penalty under Section 77 ibid is wrongly imposed since non of the conditions specified in

the various clauses of Section 77 are applicable. I find that the Adjudicating Authority

has imposed a penalty of Rs.10,000/- under Section 77(1) and Penalty of Rs.10,000/-

under 77 (2) of the Finance Act,1994. I also find that at Para-26 of the impugned order,

it is observed by the Adjudicating Authority that "tne Noticee had failed to furnish information,

called for by them and therefore for the above contraventions, I find that the Noticee is liable for penalty

under Section 77(1) of the Finance Act,1994" Further, I also find that at Para-27 of the

impugned order, it is observed by the Adjudicating Authority that"tre Noticee had failed to

correctly assess the service tax due on taxable service provided by them. The Noticee also failed to

mention true value of taxable service as well as Service tax liability in the ST-3 Returns filed by them . ..

As regards the period October,2014 to March 2015, I hold the Noticee liable to penalty under the

provisrons of Section 7712) af rhe Finance Act, 1 99a"

14.'l From above, it transpires that penalty of Rs 10,000/- each have been imposed

under Section 77('1) and 77(2) ibid for the reasons as mentioned above. However, the

appellant contended that penalty under Section 77 ibid is wrongly imposed since non of

the conditions specified in the various clauses of Section 77 are applicable. To examine

this contention I refer the provisions of Section 77 ibid which is reproduced as under for

ease of refrence.

r. 't
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SECTION [77. Penalty for contravention of rules and provisions of Act for which no
penalty is specified elsewhere. - (1)Any person, -

["(a) who is liable to pa1'senice tax or required to take registration. fails to take
registration in accordance with the provisions of section 69 or rules made under this
Chapter shall be liable to a penalty which may extend to ten thousand rupees;]

(b) who fails to keep, maintain or retain books of account and other documents as

required in accordance rvith the provisions ofthis Chapter or the rules made
thereunder. shall be liable to a penalty uhich ma1'extend to [ten thousand rupees]l

(c) who fails to -
(i) turnish intbnnarion called bl an ofiicer in accordance uith the provisions olthis Chapter

or rules made thercunder: or

(ii) produce documents called for b1 a Central Ercise Ottrcer in accordance u ith the

plovisions ofthis Chapter or tules made thereunder: or

(iii) appear belbre dre Central Excise OificeL. rrhen issued uith a summon for appearance to

r:ire eridence or to producc a docurncnl irt an inqrrirr.

shall be liable to a penaity rvhich ma) extend to lten tliousand rupeesl or two hundred rupees tbr

evendal during u hich such tailure continues, uhichever is higher. starting riith the first day after

the due date, till the date of actual compliance;

(d) uho is required to pa)'tax electronicalll'. through intemet banking, iails to pa1'

the tax electronically. shall be liable to a penalty which may extend to [ten thousand

rupees]l

(e) u'ho issues invoice in accordance with the provisions olthe Act or rules made

thereunder, n'itli incorrecl or incomplete details or fails to account for an invoice in
his books ofaccount. shall be liable to a penalty which ma.v extend to [ten thousand

rupees].

(2) An1- person. who contravenes any ofthe provisions of this Chapter or any rules

made thereunder tbr *hich no penaltl is separateli' proi ided in this Chapter, shall be

Iiable to a penaltl uhich rnal'extend to [ten thousand rupees.]

I find that penalty of Rs. 100001 imposed under Section 77(1) ibid for their failure to

furnish information, called for by them. However, I find that the appellant had in response to

letters dated 08.04 2015 and 19.06.2015 of the jurisdictional Range Superintendent, the

appellant vide letter dahed21.07.2015 had provided the requisite information. Further, I

also find that penalty of Rs.10,0001 imposed under Section 77(2)ibid for theirfailure to

correctly assess the service tax due on taxable service provided by them and also for their failure to

mention true value of taxable service as well as Service tax liability in the ST-3 Returns filed by them .

However, for said failure there is no provisions of imposition of penalty under Section

77(2) ibid as stated above. Further, for the said contraventions, specific provisions are

there embodied under Section 70 of the Finance Act, 1994, which is reproduced as

under for ease of refrence.

SECTION [70. Furnishing of returns. - [(1)] Every person liable to pay the service tax shall

himself assess the tax due on the services provided by him and shall furnish to the
Superintendent of Central Excise, a return in such form and in such manner and at such

frequency [and with such late fee not exceeding [twenty thousand rupees,] for delayed
furnishing of return, as may be prescribed.l

/''\i'
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[(2) The person or class of persons notified under sub-section (2) of section 69, shall furnish

to the Superintendent of Central Excise, a return in such form and in such manner and at
such frequency as may be prescribed.l

14.2 ln view of above discussion and facts, I hold that the penalty under Section 77

ibid, is wrongly imposed since non of the conditions specified in the various clauses of

Section 77 are applicable.

15. ln view of the facts and discussion herein above, I uphold the impugned order

confirming the demand of Service Tax of Rs.2,50,8771- for lhe period from

October,20'14 to lvlarch,2015 in respect of various taxable services as detailed at

Table- B of parc-21 of the impugned order, under Section 73(1) of the Finance

Act,1994 and also ordering for interest under Section 75 ofthe Finance Act,1994 on the

amount of service tax confirmed and imposing of penalty of Rs. 2,50,8771 under

Section 78(1) of the Finance Act, 1994. However, I set aside the impugned order

for imposition of penalty of Rs.10,0001 under Section 77(1) and Penalty of Rs.'10,0001

under 77(2) of the Finance Act,1994. The appeal filed by the appellant is thus,

disposed off in above terms.

Commissioner (Appeals)/

Additional Director General (Audit)

To,

M/s. Gu.jarat Maritime Board,

Okha Port, Okha.

Copy To:-
1. The Chief Commissioner, CGST, Ahmedabad Zone, Ahmedabad.

2. The Commissioner, CGST, Rajkot.

3. The Commissioner, CGST, Appeals, Rajkot

4. The Deputy Commissioner, CGST Division, Jamnagar (Adjudicating

Authority),
5. The Assistant Commissioner, Systems, CGST, Rajkot

6. Guard File.
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