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i les o the Under Secretary, 1o the Government of India, Revisior
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Huilding. Parhament Street, New Delhi- LIO00T, under Section 35EE of the CEA h'j- i
respect of the following case, poverned by first proviso to sub-section (1] of Section-358 i
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goods in a warchouse or in storage whether in a factory or iIn 8 warerhouse
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In case of rebate of duty of excise on goods exported 1o any coutry or territory outside India
of on excisable materidl used in the manufacture of rf-lnr goods which are ekported to any
country or lerritory outside Indin
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Credit of any duly allowed to be utilized towards pavment of mrimi’ duty on final products
under the provisions of this Act or the Koles made there urﬂft BLIC }}lr{r-er is E_HHBI"I'[ by the
‘&mlindqaaﬂdaner {Appeals] on or after, the date appointed under Sec. 108 of the inance [No,.2
ct, .
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L[m above application shall be mude in duplicate in Form No, EA-8 as speecified under Bule, 9

Ceniral Excise (Appeals] Rules, 2001 withiy 3 months from the date on which the order
”?uﬁht 1o e appeal iilgi]:lh!-i! 15 mmﬂgnrcamd and shall be acoompanied by two copies ?ﬂ;h
ol the QIO and Order-In-Appeal. |t uld alsa be accompanjed by a }'n?}- of Tﬁ-ffﬂhﬁ n
evidencing pavment of prescribed fee as prescribed under Section 35-EF o CEA, 1944, under
Major Head of Account.
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The revigion application shall be accompanied v a fee of Rs, 200/ where the amount
nvnh'edﬂm HLI.;Trea ne Lac or less and Hs. 1000, where the amoiint myvelved i more than
upees One Lac
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Attention is also invited to the ryles COVET these and other related matters contained in the
Customs, Excise and Service Appeilate Trll-ﬁ:]gnﬂ.l iProcedure) Rules, [942
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ORDER IN APPEAL

Mis Rolex Rings Pvt. Lid Near Rajkamal Petrol Pump, Gondal Road, Village: Kathana,
Rajkot (hereinafter referred to as “the appeltant’) had filed the present appeal against
Order-in-Original  No.7O0/D/ACI2016-17 daled 27/28 02.2017 (hereinafter referred to as
the “impugned order’) passed by the Assistant Commissioner, Central Excise, Division-l, Rajkot
(hereinafer referred to as “the Adjudicating Authority”)

2. The brief facts of the case are as under:-

(i) The appellant are engaged in the manufacture of excisable goods viz. Forgings
and Forged Products Rings. Alloy Steel Forged Rings/Machine Rings and Automobiles parts for
gear box and hoiding common Central Excise Registration No. AACCR3T90BXM002. During
the course of audit. it was observed that the appellant had availed cenval credit of service tax
paid on Operation & Maintenance charges of Wind Mill Farm, centification charges Later an,
with reference 1o earlier audit objection. on being called for by the Range Officer the details
regarding cenvat credit taken for Management. Repairs & Maintenance of Wind Mill services
Certification and other charges. the appellant vide letter dated 04 12 2015 provided the details
for the period from April, 2015 to September, 2015 for the services provided by M's Gujarat
Energy Transmission Corporation and three others. It was noticed that on the strength of the
invaices issued by the said service providers, the appellant had wrongly avalled cenvat credit of
service tax totally amounting to Rs 7.06 126/~ paid on the services iz Wind Mill Repair &
Maintenance charges and Wind Mill lease rent & Certification charges (herein after referred to
as “the said services’) which were paid by the appellant as a part of their trading & commercial
activiies which had no nexus with the manufacturing activity of their unit whether directly or
mdirectly, in or in relation to the manufacture of finished goods. Further, the said services were
used at their Wind Mills which are far away from their registered factory premises and the said
services do not fall within the preview of the main o inclusive part of the definition
of “Input service’ under Rule-2(l) of the Cenvat Credit Rules, 2004 These facts culminated into
a Show Cause Notice dated 10.02.2016 issued to the appeliant

(i}~ The Adjudicating Authority under the impugned order disallowed cenvat credit
tolally amounting 1o Rs. 706,126 and confirmed the demand under Rule 14 of Cenvat Credit
Rules. 2004 read with Section 11 A of Central Excise Act. 1944 and ordered for interest under
Rule 14 ied read with Section 11AA ibid with imposition of penalty of Rs. 70 600 under
Rule 15 of Cenvat Credit Rules, 2004 read with Section 11 AC of Cantral Excise Act 1944

3. Being aggrieved by the impugned order, the appellant had filed present appeal on the
grounds interalia mentioned as under -

(i) The Adjudicating Authority has erred in holding that the said services under
consideration are not coverad by the definition of the “input service”. without appreciation of the
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documents submitted and relevant decisions referred by them The reliance is placed by the
appellant on the decsion of the Hon'ble CESTAT, Ahmedabad (LB} in the case of Parry
Engineering and Electronics reported at 2015(40) STR 243 and also on various decisions of the
higher judicial forum in support of ther contention that service lax charged for the Maintenance
and Repair of Wind Mill is an input service and cenvat credit thereof is available.

(iiy The Adjudicating Authority has erred by relying on the decision of the Hon'ble
Supreme Court as also the decision of the Hon'ble High Court of Gujarat The observation that
the documents submitted do not establish nexus with the manufacturing activity and the same is
nol directly delivered at the manufacluring premises cannot gualify for cenvat credit, is not
proper and justified and hence, liable to be set aside.

{iif) The Adjudicating Authority has erred by confirming the demand on the ground that
the electricity generated s not excisable item and is not captively consumed in the manufacture
of excisable goods. The settled principle of law clarifies beyond doubt that the credit claimed is
avalable

(iv)  The Adjudicating Autharity has erred by impaosing penalty in view of the above
grounds as well as it Is settled law that where the ssue involved is of interpretation of relevant
provisions and when decisions are In favour of the asessee no penalty can be imposed
Reliance is placed on various decisions of the higher judicial forum by the appellant in support
of their contention.

(v} The Adjudicating Authority has erred by ordering interest without considering the
facts that they had reversed the cenvat credit immediately after availment. Since they had not
utilized the sald cenvat credit and as per settled law. no interest can be ordered.

4, The Assistant Commissioner, Cenfral excise, Division-l, Rajkot (herein after referred to
as 'the said officer’} on being sent the appeal memorandum, has submitted their comments vide
letter dated 18.05.2016 wherein it is interalia contended as under

(i) The appellant has avalled cenvat credit of service tax paid on Maintenance &
Repairs of Wind Mill which are situated far away from the appeliant's factory premises, that
there is no nexus between credit availed of service tax paid on the services used in the
maintenance of Wind Mill at distance place whereas the manufacturing is being carried out at
Rajkat factory and since power generated from the Wind Mill do not wired directly to the
manufactunng plant

(i) The electricity generated is not an excisable item and no central excise duty is
invalved and hance, the credit is not admissible.

(i} The reliance placed by the appellant on the decision of the Hon'ble Tribunal (LB)
in the case of Parry Engineering and Electronics reported at 2015(40) STR 243. however in the
similar matter in the case of Mis Echjay Industres Pwt. Lid, Rajkot, the department has
preferred an appeal before the Hon'ble High Court, Gujarat which is pending

(ivi The appeliant's contention thal they had reversed the cenvat credit immediataly
r
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after availment and hence no interest can be charged, is not comect as thay had only
paid Rs353,000/- vide Challan CIN Mo.03500681204201700009 dated 12042017 as

pre deposit @ 7.5%.

5. Heanng was held on 27 12.2017. wherein Shri Paresh V. Sheth, Advocate appeared on
oehalf of the appellant and reiterated the grounds taken up in the appeal memorandum and also
submitted a copy of OlA passed by Commissioner (Appeals) in their favour and also the
nvorces proving that the units generated at wind mill are given credit of while rasing electricity
bill and requested to decide the case in the view of these documents,

B. | have gone through the appeal memorandum, written and oral submission made as well
as documents submitted during personai hearing | proceed to decide the case on merits since
the appellant has made payment of mandatory deposit of Rs 52,960/ (7.5% of the Cenvat
Credit of Rs.7,06.126 vide Challan No.03500681204201700009 dated 12 04.2017 and thus
complied the reguirement of fulfilimeant of mandatory pre deposit in pursuance to the amended
provisions of Section 35F of the Central Excise Act, 1944 made applicable to Service Tax matter
in terms of the Section 83 of the Finance Act 1994 effective from 06 08 2014

7. | have gone through the facts of the case the Show Cause Notice and also the
impugned arder issued in this case | have also gone through the evidences pltaced on records
and the submission made by the appellant in this regard. The issue 1o be decided in the prasent
appeal is that whether the cenvat credit of service tax paid on Wind Mill Repair & Maintenance
charges and Wind Mill lease rent & Certification charges. availed by the appellant is available to
the appellant or otherwise. | find that there is no dispute about the receipt and utilization of said
services and payment of service tax on the said services by the appellant | find that the
Adjudicating Authority had disallowed the cenvat credit of service tax paid on the said services
interalia on the grounds that the said services have been availed at the Wind Farm which 15
situated at a long distance away from the manufacturing unit, that the Wind Mill generates
electricity which is non-excisable tem and such electncity is supplied to the State Electricity Grid
and not captively consumed in the manufacture of excisable goods in the factory, that the
services utilized had no nexus with the manufacturing activity of their unit whethar directly or
indirectly, in or in relation to the manufacture of finished goods. thal the said services do not fall
within the preview of the main or inclusive part of the definition of “Input service” under Rule-2{1)
of the Cenvat Credit Rules, 2004. Reliance is placed by the Adjudicating Authority on the
decision of the Apex Court in the case of Maruti Suzuki Ltd Ws Commissioner of Central Excise
Delhi-ill reported at - 2008(240) ELT 641 (S.C) as well as on the decision of the Gujarat
High Court in the case of Commissioner of Central Excise Vs Gujarat Heavy Chemicals Ltd
reported at 2011(22) STR 810 (Guy.). The appellant had contended on the various grounds as
interaka detailed at para-3 above and the said officer of the depanment has also submitted their
comments as interalia detailed at para-4 above.

8. Before coming to the main issue, | find that the appeliant contended as  interaiia
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mentioned at para- 3(v) above that they had reversed the cenvat credit immediately after
avaiment and they had not utilized the said cenvat credit, | find that the said officer of tha
department submifted as interalia mentioned at Para 4(iv) that the appeliant's contention abaut
thewr reversal of the cenval credit immediately after availmen! and hence no interest can be
charged, s nol correct as they had paid only Rs53.000~ vide
Challan No 03500681204201700009 dated 12.04.2017 as pre deposit @ 7.5%. | find force In
the submission of the said officer of the department. Nothing Is submitted by the appeflant
before me as well as in the appeal memorandum that they have reversed the cenval credit
involved in the present case Hence, this contention of the appellant is reiected.

g9 | find that the appellant has relied heavily on the decision of the Hon'ble CESTAT.
Ahmedabad (LB) in the case of Pamry Engineering and Electronics reported
at 2015(40) STR 243 and also on various decisions of the higher judicial forum, in support of
their contention | find force in k. The Issue 15 well seltled by the Hon'ble CESTAT,
Ahmedabad (LB) in the case of Parry Engineenng and Electronics reported
at 2015(40) STR 243 (Tri -LB) wherein reliance is also placed on the decision of the Hon'ble
High Court , Mumbai in the case of Commissioner of C.Ex, Aurangabad Vs Endurance
Technology Pvt.  Lid-  reported at  2015-TIOL-1371-  HC-Mumbai-ST  and
at 2017(32) STR 381 (Bom.), wherein the Hon'ble High Court categarically held that * on perusal
of these Rules, it becomes cisar that management. mainfenance and repair of windmills ingtaled by the
respandents is inpul senice as defined by clause 1" of Rule 2. Rule 3 and 4 provides that any inpu! or
capital goods received in the factory or any input service received by the manufacturer of the final product
would be suscephibie fo CENVAT credit Rule does not say that the input service received by a
manufacturer must be recewved af the factory premises”  In view of the above, | hold that cenvat
credit on the said services are available to the appellant

9.1 | find that the Adjudicating Authority has refied on the on the decision of the Apex Court
In the case of Maruh Suzuki Lid Vs Commissioner of Central Excise, Delhi-lll reported
at- 2009(240) ELT 641 (S.C.} as weil as on the decision of the Gujarat High Court in the case
of Commissioner of Central Excise Vs Gujarat Heavy Chemicals Ltd  reported
at 2011(22) 8TR 610 (Guj.). However | find that the said decisions are not apphcable on the
facts and law in the present case in as much as the issue involved in the case of Maruti Suzuk|
Ltd was regarding input credit on fusl which is utilized in generation of excess electricity cleared
for & pricelcontractual rate to sister units or cleared in favour of Grid and in the case of Gujara
Heavy Chemicals, the issue involved is of security sarvice being voluntary in nature provided at
residential quarters whereas the decisions and judgements in the case of Parry Engineering and
Electronics reported at 2015(40) STR 243 (TriLB) and in the case of Commigsioner of C.Ex,
Aurangabad V/s Endurance Technology Pyi. Lid- reported at 2015-TIOL-1371- HC-Mumbai-ST
and at 2017{52} STR 381 (Bom. ) are relevant being on the issue involved in the present case

9.2  Furher lalsc find that during the persocnal hearing the appellant had produced
the copy of OIA passed by Commissioner (Appeals-lll).  Central Excise Rajkot- OlA

T
| kel
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No. RAJ-EXCUS-000-APP-232 & 233-16-17 dated 31.03/10.04.2017 in support of their
contention. | find that in the case of appellant for the earlier period on the same issue, the
learmed Commissioner. (Appeals). after relying on the decision of the Hon'bie High Coun,
Mumbal and decision of the Larger Bench of Tribunal, Ahmedabad in the cases az menbionad at
para-g above, has decided the case in favour of the appellant.

2.3 Further, the said officer of the depanment submitted as interalia mentioned at
Para 4(i) and (1) 15 of no help to him In view of discussion herain al para-9 above. Further, with
regard o their contenbion that in the matter of Mis Echjay Industries Pvt Lid, Rajkot, the
department has preferred an appeal before the Hon'ble High court, Gujarat which is panding, |
find that the missue involved in the said case is of cenval credit on input services used in
installation of windmill for generation of slectncty [ref- Pnnoipal Commissioner V. Echjay
Industries Pvt. Limited -2017(47) STR J41 (Guj )], whereas in the présent case it is the issue of
cenvat credit of service tax paid on Wind Mill repair & maintenance charges and Wind Mill
l=ase rent & certification charges. Thus, this contention of the said officer is of no help to them

10. In view of the facts and discussion herein above, | set aside the impugned order
disalfowing the cenvat credit and also the order for Interest as well as imposition of penalty,

11.  Thus, the appeal filed by the appellant Is allowed in above terms.
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(Gopi Nath)
COMMISSIOMNER (APPEAL)/
ADDITIONAL DIRECTOR GENERAL{AUDIT)

BY R.P.A.D.

To,

Mis Rolex Rings Pvt L.,
Near Rajkamal Petral Pump,
Gondal Read. Village: Katharia,
Rajkot.

Copy To:-

The Chief Commissioner, CGST. Ahmedabad Zone, Ahmedabad.
The Pnncipal Commissioner/ Commissioner. CGST, Rajkot

The Commissioner (Appeals), Rajkot.

The Assistant Commissioner, CGST, Division-l, Rajkot

The Assistant Commissioner (Systems), CGST, Rajkat,

Guard File.

F.A, File,
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