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ORDER IN APPEAL

M/s Rolex Rings Pvt. Ltd.. Near Rajkamal Petrol Pump, Gondal Road, Village: Katharia,

Ra.lkot (hereinafter referred to as "the appellant") had filed the present appeal against

Order-in-Original No.70/D/AC/2016-1 7 dated 27128.02.2017 (hereinafter referred to as

the "impugned ordel') passed by the Assistant Commissioner, Central Excise, Division-1. Rajkot

(hereinafter referred to as "the Adjudicating Authority").

2. The brief facts of the case are as under:-

(i) The appellant are engaged in the manufacture of excisable goods viz. Forgings

and Forged Products Rings, Alloy Steel Forged Rings/Machine Rings and Automobiles parts for

gear box and holding common central Excise Regrstration No. AACCR3790BXM002. During

the course of audit, it was observed that the appellant had availed cenvat credit of service tax

paid on Operation & Maintenance charges of Wind Mill Farm, certiflcation charges. Later on,

with reference to earlier audit objection, on beang called for by the Range Officer the details

regarding cenvat credit taken for Management, Repairs & Maintenance of Wind It/ill services.

certifjcation and other charges, the appellant vjde letter daled 04.l,2.2015 provided the details

for the period from April, 2015 to September, 2015 for the services provided by M/s Gujarat

Energy Transmission Corporation and three others. lt was noticed that on the strength of the

invoices issued by the said service provrders, the appellant had wrongly availed cenvat credit of

service tax totally amounting to Rs.7,06, 1261 paid on the services Viz. wind Mill Repair &

Maintenance charges and Wind Mill lease rent & Certification charges (herein after referred to

as "the said services") which were paid by the appellant as a paft of their trading & commercial

activities which had no nexus with the manufacturing activity of their unit whether direcly or

indirectly, in or in relation to the manufacture of frnished goods. Further, the sard services were

used at their Wind Mills which are far away from their registered factory premises and the said

services do not fall within the preview of the main or inclusive part of the deftnition

of -lnput service" under Rule-2(l) of the Cenvat Credit Rules, 2004.These facts culminated into

a Show Cause Notice dated 10.02.2016 issued to the appellant.

(ii) The Adjudicating Authority under the impugned order disallowed cenvat credit

totally amounting to Rs.7,06,'126 and confirmed the demand under Rule .14 
of cenvat credit

Rules, 2004 read with section 'l 1 A of central Excise Act, jg44 and ordered for interest under

Rule 14 ibid read with section 11AA ibid with imposition of penalty of Rs. 70,6001 under

Rule 1 5 of cenvat credit Rules, 2004 read with section 1 1 AC of central Excise Act, 1944 .

3' Being aggrieved by the impugned order, the appellant had filed present appeal on the

grounds interalia mentioned as under:-

(i) The Adjudicating Authority has erred in holding that the said services under

consideration are not covered by the definition of the "input service", without appreciation of the

xl
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documents submitted and relevant decisions referred by them. The reliance is placed by the

appellant on the decision of the Hon'ble CESTAT. Ahmedabad (LB) in the case of parry

Engineering and Electronics reported at 2015(40) STR 243 and also on various decisions of the

higher judicial forum in support of thear contention that service tax charged for the Maintenance

and Repair of Wind Mill is an input service and cenvat credit thereof is available.

(ii) The Adjudicating Authority has erred by relying on the decision of the Hon'ble

Supreme Court as also the decision of the Hon'ble High Court of Gujarat. The observation that

the documents submitted do not estab sh nexus with the manufacturing activity and the same is

not directly delivered at the manufacturing premises cannot qualify for cenvat credit, is not

proper and justified and hence, liable to be set aside.

(iii) The Adjudicating Authority has erred by confirming the demand on the ground that

the electricity generated is not excisable item and is not captively consumed in the manufacture

of excisable goods. The settled principle of law clarifies beyond doubt that the credit claimed is

available.

(iv) The Adjudicating Authority has erred by imposing penalty in view of the above

grounds as well as it is settled law that where the issue involved is of interpretation of relevant

provisions and when decisions are in favour of the asessee, no penalty can be imposed.

Reliance is placed on vanous decisions of the higher judicial forum by the appellant in support

of their contention.

(v) The Adjudicating Authority has erred by ordering interest without considering the

facts that they had reversed the cenvat credit immediately after availment. Since they had not

utilized the said cenvat credit and as per settled law, no interest can be ordered.

4. The Assistant commissioner, central excise, Division-|, Rajkot (herein after referred to

as 'the said officel') on being sent the appeal memorandum, has submitted their comments vjde

letter dated 18.05.2016 wherein it is interalia contended as under:

(i) The appellant has availed cenvat credit of service tax paid on Maintenance &

Repairs of wind Mill which are situated far away from the appellant's factory premises; that

there is no nexus between credit availed of service tax paid on the services used in the

mainlenance of Wind Mill at distance place whereas the manufacturing is being carried out at

Rajkot factory and since power generated from the wind Mill do not wired directly to the

manufacturing plant.

(ii) The electricity generated is not an excisable item and no central excise duty is

involved and hence, the credit is not admissrble

(iii) The reliance placed by the appellant on the decision of the Hon'ble Tribunal (LB)

in the case of Parry Engineering and Electronics reported at 2015(40) srR 243, however in the

similar matter in the case of M/s Echjay lndustries pvt. Ltd, Rajkot, the department has

preferred an appeal before the Hon'ble High Court, Gujarat which is pending.

(iv) The appellant's contention that they had reversed the cenvat credit immediately

I
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after availment and hence no interest can be charged, rs not correct as they had only

paid Rs 53,0001 vide challan ctN No 03500681204201700009 dated i2.04.2017 as

predeposit @7.5o/o

5. Hearing was held on 27.12.2017, wherein shri paresh V. sheth, Advocate appeared on

behalf of the appellant and reiterated the grounds taken up in the appeal memorandum and also

submitted a copy of olA passed by commissioner (Appeals) in their favour and also the

invoices proving that the units generated at wind mill are given credit of while raising electricity

bill and requested to decide the case in the view of these documents.

6. I have gone through the appeal memorandum. written and oral submissjon made as well

as documents submitted during personal hearing. I proceed to decide the case on merits since

the appellant has made payment of mandatory deposit of Rs.52,9601 (7 sok of the cenvat

credit of Rs 7,06,126 vide challan No.03s00681204201700009 dated 12.04.2017 and thus,

complied the requirement of fulfillment of mandatory pre deposit in pursuance to the amended

provisions of Sectron 35F of the Central Excise Act,1944 made app cable to Service Tax matter

in terms of the Section 83 of the Finance Act..1g94 effective from 06.0g.2014.

7. I have gone through the facts of the case, the show cause Notice and also the
impugned order issued in this case. I have also gone through the evidences placed on records

and the submission made by the appellant in thrs regard. The issue to be decided in the present

appeal is that whether the cenvat credit of service tax paid on Wind Mill Repair & Maintenance

charges and Wrnd Mill lease rent & Certification charges, availed by the appellant is avajlable to

the appellant or otherwjse. I find that there is no dispute about the receipt and utilization of sajd

services and payment of service tax on the said services by the appellant. I find that the
Adjudicating Authority had disallowed the cenvat credit of service tax paid on the said servrces
interalia on the grounds that the said services have been availed at the Wind Farm which is

situated at a long distance away from the manufacturing unit; that the wind Mill generates

electricity which is non-excisable item and such electricity is supplied to the State Electricity Grid
and not captively consumed in the manufacture of excrsable goods in the factory; that the
services utilized had no nexus with the manufacturing activity of their unit whether direc y or
indirectly, in or in relation to the manufacture of finished goods: that the said services do not fall
within the preview of the main or inclusive part of the definition of "lnput service,, under Rule-2(l)
of the cenvat credit Rures, 2oo4 Reriance is praced by the Adjudicating Authority on the
decision of the Apex Court in the case of Maruti Suzuki Ltd V/s Commissioner of Central Excise.

Delhi-lll reported al - 2oo9(240) ELT 641 (s.c.) as well as on the decision of the Gujarat
High court in the case of commissioner of central Excise V/s Gujarat Heavy chemicals Ltd.

reported at 2011(22) srR 610 (Guj.). The appellant had contended on the various grounds as
interalia detailed at para-3 above and the said officer of the department has also submitted their
comments as interalia detailed at para-4 above.

Before coming to the main issue, rfind that the appeflant contended as interaria
I
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mentioned at para- 3(v) above that they had reversed the cenvat credit immediately after

availment and they had not utiljzed the said cenvat credit, I find that the said officer of the

department submitted as interalia mentioned at Para 4(iv) that the appellant's contention about

their reversal of the cenvat credit immediately after availment and hence no interest can be

charged, is not correct as they had paid only Rs.53,OOO/- vide

Challan No 03500681204201700009 dated 12.04.2017 as pre deposit @75% I find force in

the submission of the said officer of the department. Nothing is submitted by the appellant

before me as well as in the appeal memorandum that they have reversed the cenvat credit

involved in the present case. Hence, thjs contention of the appellant is rejected.

9. I find that the appellant has relied heavily on the decision of the Hon,ble CESTAT,

Ahmedabad (LB) in the case of Parry Engineering and Electronics reported

at 2015(40) srR 243 and also on various decisions of the higher.judicial forum, in support of

their contention lfind force in it. The issue is well setfled by the Hon'ble CESTAT,

Ahmedabad (LB) in the case of Parry Engineering and Electronics reported

at 2015(40) srR 243 (Tri.-LB) wherein reliance is also placed on the decision of the Hon'ble

High court , Mumbai in the case of commissioner of c.Ex., Aurangabad V/s Endurance

Technology Pvt Ltd- reported at 201 5-TIOL-1 371- HC-Mumbai-ST and

a|2017(52) srR 361 (Bom ), wherein the Hon'ble High court categorically held that " on perusat

of these Rules, it becomes clear that management, maintenance and repair of windmills instalted by the

respondents is input seNice as defined by clause "t" of Rule 2. Rute 3 and 4 provides that any input or

capital goods received in the factory or any input service received by the manufacturer of the final product

would be susceptible to CENVAT credit. Rule does not say that the input service received by a

manufactuter must be received at the factory premlses'l ln view of the above, I hold that cenvat

credit on the said services are available to the appellant.

9'1 I find that the Adjudicating Authority has relied on the on the decision of the Apex Court

in the case of Maruti Suzuki Ltd V/s Commissioner of Central Excise, Delhi-lll reported

at- 2009Qa0) ELT 641 (S.c.) as well as on the decision of the Gujarat High court in the case

of commissioner of central Excise Vis Gujarat Heavy chemicals Ltd. reported

al 2011(22) srR 610 (Guj.) However I find that the said decisions are not applicable on the

facts and law in the present case in as much as the issue involved in the case of Maruti Suzuki

Ltd was regarding input credit on fuel which is utilized in generation of excess electricity cleared

for a priceicontractual rate lo sister units or cleared in favour of Grid and in the case of Gujarat

Heavy Chemicals, the issue involved is of security service being voluntary in nature provided at

residential quarters whereas the decisions and judgements in the case of Parry Engineering and

Electronics reported at 2015(40) srR 243 (Tri LB) and in the case of commissioner of c.Ex ,

Aurangabad v/s Endurance Technology pvt. Ltd- reported at 201s-Tlol-1371- HC-Mumbai-ST

and a|2017(52) srR 361 (Bom.) are relevant being on the issue involved in the present case.

Fudher,

copy of

lalso find that during the personal hearing the appellant had produced

OIA passed by Commissioner (Appeals-lll), Central Excise, Rajkot_ OIA

9.2

the
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No. RAJ-EXCUS-000-APP-232 & 233-16-17 dated 31.03/10.04.2017 in support of their

contention. I find that in the case of appellant for the earlier period on the same issue, the

learned Commissioner, (Appeals), after relying on the decision of the Hon'ble High Court,

Mumbai and decision of the Larger Bench of Tribunal, Ahmedabad in the cases as mentioned at

para-g above, has decided the case in favour of the appellant.

9.3 Further, the said officer of the department submitted as interalia mentroned at

Para 4(i) and (ii) is of no help to him in view of discussion herein at para-g above. Further, with

regard to their contention that in the matter of M/s Echjay lndustries P\x. Ltd, Rajkot, the

department has preferred an appeal before the Hon'ble High court, Gujarat which is pending, I

find that the issue involved in the said case is of cenvat credit on input services used in

installation of windmill for generation of electricity [ref.- Principal Commissioner V. Echjay

lndustries Pvt. Limited -2017 (47) STR J41 (Guj.)1, whereas in the present case it is the issue of

cenvat credit of service tax paid on Wind Mill repair & maintenance charges and Wind lt/ill

lease rent & certification charges. Thus, this contention of the said officer is of no help to them.

10. ln view of the facts and discussion herein above, I set aside the impugned order

disallowing the cenvat credit and also the order for lnterest as well as imposition of penalty.

11. Thus, the appeal filed by the appellant is allowed in above terms

(Gopi Nathl
coMMrssroNER (APPEALy

ADDTTTONAL DTRECTOR GENERAL(AUDtT)

BY R.P.A.D.
To,

M/s Rolex Rings Pvt. Ltd.,

Near Rajkamal Petrol Pump,

Gondal Road, Village: Katharia,
Rajkot

Copv To:-
1. The Chief Commissioner, CGST, Ahmedabad Zone, Ahmedabad
2. The Principal Commissroner/ Commissioner, CGST, Rajkot
3 The Commrssioner (Appeals), Rajkot.

4. The Assistant Commissioner, CGST, Division-1, Rajkot.
5 The Assistant Commissioner (Systems), CGST, Rajkot.
6. Guard File.

7. P.A. File.
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