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Date of Order: I¥ate of igsUeE

02.02.2018

Passed v Bhrli Gopd Nath, Additional Director General (Audit), Ahmedabad Zonal Unit,
Ahmedabad.

O g weirete-H 39 (YA R B teteets & ury o @Y #ftew iy ¥
sqQetn-THA. BAF tL1t3ste & ¥E A & Ah aw, sw awhEs sifE sEeEEE
e AT # B A0ETE sy & umes, S I e AR oy f o o &
oo ad & 7 wdE F mead & oy TiE S F 3 8 i e & e A e
fiEm o

in pursuance o Board's Notfication No.o 267200 7-C_Ex{NT] dated 17.10.217 read
with Boards Order No. 05/2017-8T dated 16.11.2017, Shri Gopt Nath, Additional Director
General of Audit, Ahmedabad Zonal Unnt, Ahmedabad has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 o
Central Excize Act, 1944 and Section 85 of the Frnanee Act, 1904,

YT HAFT! FLD R I oA zggn Frnrd IR Ao FAE, AAET [ T
| T EENT IaTRTEE W AN e # aiaa

Aristng our of above mentoned OO msoed by Additonsl /Joeint  Deputy ( Assistant
Commissioner, Central Excise [ Service Tax, Rajkot ! Jamnagar | Gandhidham

diawal & WTEEET T WA UF 997 Name & Address of the Appellants & Responden
M/s Amul Industries P Ltd., Opp : ESI Hospital Road, B/H Sahyog Rajkot-360003
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Any person agerieved by this Order-in-Appeal may file an appeal 1o the appropriate authority
m the following wav.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
{ Under Section 86 of the Finance Adt, IL‘II_:Iyun. nppeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
K. Puram, New Delhi in all matters relating 1o classification and valuation
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Ta the West regiongf bench of Customs, Excise & Serviee Tax Appellate Tribunal (CESTAT) at,
2™ Floor, Bhaumali Bhawan, Asarva M hmedibad JBOO1E I '_[-aF.gr of appeals n!hrr than as
mentioned N para- liaj above
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The appeal o the Appellate Tribunal shall be fi m quadruplicate m form EA-3 [/ as
FTEEI-EI'IM under H-u]E-FFf-, osf Cr‘ntrEE_IE : ?‘54.‘ 11‘Lpp-tuﬁull::.l El.‘lll Ea:ln:i shall hﬁl AT jlltﬂ
ﬁg-.umst one which at least should be accomparnied by A fec o dl-t_a. 1,000/~ Rs. 5000/ -,
_3,1&(](]{!'.1. where amount of dury demand /inferest / penalty / refund 18 upto 5 Lac,, :'.!-F.ic 10
Al Lac and above 30 Lac respectvely mothe form ol o il hﬁnl1r draft in favour of Asst
Megistrar of branch of any nominated public sector bank of the p where the bench of any
nominated publc sector bank nfag_lhr lace where the bench of the Tribunal is situared.
Application made for grant of stay shall f:-r accompanied wa fee of Bz 500 7-
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The appeal under sub sectlon (1} of Secton B6 of the Finance Act, 1094, to the Appellate
Tribunal Shall be filed 10 guadruplicate in Form S.T 5 as prescnbed under Rule gﬂ[‘ll af the
Service Tax Rules, 19, anul Shall be pocompan by o capy of the order njmh aramst
ione of which shall be certified copy) and  should accompnn) twy ﬂ{n:u of Rs TOHH/-
here the amount of seivice tax & milerest deimanded & penalty levied of Bs, 5 Lakhs or less,
Ks.5000/- where the amount of 5&11‘:1"!_' tax & inferest demanded & penalty levied s maore
than five lakhs but not exceeding Bs. Filty Lakhs, Rs 10,000/ where the amounl of service
tax & interest demnnded & penalty levied 8 more than fiftn Lakhs rupees, in the fﬁl'l‘lh of
crossed bank draft i mvour of the Assistant Registear of the bench of nominated Public
Sector Bank of the place where the beneh of Trifiunal is situated. [ Apphcation made for
prant ol stav shill b accompanied b & fee of Be 5000 -,
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The appesl under sub section [2) and (2A] of the section 86 the Finance Act 1944, shall be
filed in For 5T.7 as prescribed under Bule '?cl.u & 9|2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commuissioner,
Central Excise (Appeals) jone of which shall be a certified copy) and copy of the order passed
by the Commissioner authorizing the Assistani Commissioner or Deputy Commissioner of
Central Excise/ Service Tax 1o file the appeal before the Appellate Tribonal.
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Far an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 whir‘h iz also made applicable to Senace Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Trbunal on pavment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone s in
dispute, provided the amount of pre-deposit pavable would be subject to a ceiling of Rs. 1
Crores,

Under Centrinl Excise and Service Tax, “Duty Demanded® shall inchude :

(1] amount determined under Section 11 1
i amount of erroneows Cenvat Credil tkéen;
it amount payable under Rule o of the Cenvat Credit Rules

provided further that the provisions of this Section shall not apply to the sty
application and appeals pending befare nny appellate puthority prior to the commencement of
the Fimance (No. 2] Act. 2014,
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A revision uﬂpl_lz:a on_lies 19 the Under Secretary, 10 the Government of India, Hevision
Application. Upit, Ministry of Finance, riment of enue,  4th Floor, Jeevan Decp
Bullding, Parhament Street, New Delhi- 110000, under Section 35EE of the CEA 1944 in
respect of the following case, governed by first proviso to sub-section () of Section-35H 1had:
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In case of any loss of %mdu. where 1he lass ooours n transit rom a8 Rotory 1o a warehoose or
I & mglwr Actory or from one warehouse to another during the course &f processing of the
qua&a a warchouse or it storage whether in a fnctory of ina warehouse
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In case of rebate of duty of excise on podds exported 10 any country or territory outsade inda
of on excisable material used in the moanufacture of the goods which are cxported o any
country or territory outside India

At 3 AEE & AR T i NS % A A9 @ aEE @ A A fE o f
Ini case of goods exported outside Indm export to Nepal or Bhutan, without payment of duty.
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Credit of any dury allowed 1o be utilized towards pavment of excise duty on final products

under the p'mvllsuﬁnn of this Act or the Hules mntlf-F?herr under such order is l?_aml I IBE
um:inuéu.a%unner iAppeals) on or after, the date appointed under Sec. 104 of the Finance (MNo.2)
. 8 .
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The revision application shall be accompamed by a fee of Rs. 200/ where ths amount
involved in HL;'FJH}.'EE One Lae or less and & 1000/° where the amount invaol is more than
upees Cne Lo
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covers vifious numbers of order- in Onginal, fee for each O.10. should be paid in the
aforesaid manner, not wlt]ui!nndm[g the fact that the one appeal 1o the Appellant Tribunal or
the one application to the {fqug] 1!f|1.'r. Ag the case may be, 15 filled to avoid seriptona work if
excising Ks. 1 lakh fee of Hs = lor each
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(ne copy of application or 010, af IHE cage may be, alrl the Erdﬁ;i of the itrliur:limtin
wthorty shall sear .?r court fee stamp of Rs. 6.50 as prescribed under Schedule-l i terms o
Er‘i'u: Court Fee Act, 1975, as amended
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Attention is also i|;11,'i|:|§:| to the males eovering these and other related matters contained i the
Customs, Excise and Service Appelinte Tribdnal (Pre ure] Hules, 1682
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ORDER IN APPEAL

This order arises out of an appeal filed by M/s Amul Industnes Pwvt. Lid,
(Unit-V), Opp. Saral Stove, Plot No. 16, Opp. ES| Hospital Road, Behind Sahayog
Rajkot (hereinafter referred to as “the appellant”) against the Order In Onginal
No. 51/R/ACI2016-17 dated 30.12.2016 (hereinafter referred to as the “impugned
order’) passed by the Assistant Commissioner, Central Excise, Division-l, Rajkot
(hereinafter referred to as the "Adjudicating Authority”).

2, The relevant facts of the case are that-

(i) the appellant. engaged in manufacturing/exporting of the excisable
goods, had filed the rebate claim for Rs. 1,57 B74/- on 22.08.2016 in respect of
goods viz. Connecting Rods which were exported vide ARE-1 No. 069/15-16
dated 24.09.2015. However, on scrutiny of the Rebate claim documents Viz. ARE-1
No. 069/15-16 dated 24.09 2015, Shipping Bill No. 8944514 dated 18.07.2018, Bill
of Lading No. BOMO439199/001 dated 27.07.2016 and Mate Receipt No. 1114454, it
was found that the subject goods were shipped on board on 27.07 2016. However,
on scrutiny of these documents, it was observed that the goods were cleared from
the factory for export on 24.08.2015 but the same were physically exported on
27.07.20186,

(i) In terms of the Notification No. 12/2004-{CE) (NT) dated 06.09.2004,
as amended (herein after referred to as “the said notification”), issued under Rule-18
of the Central Excise Rules, 2002, the excisable goods should be exported within six
months from the date on which they were cleared for export from the factory of
manufacture or warehouse or within such extended period as the Commissioner of
Central Excise may in any particular case allow. However, on scrutiny of these
documents, it was observed that the goods were cleared from the factory for export
on 24.09.2015 but the same were physically exported on 27.07.2016 as per Mate
Receipt No.1114454. The said goods should have been exported on or before
23.032016 in term of the provisions of the said notification but were physically
exported only on 27.07.2016 and thus, after a period of six months and hence, the
rebate claim filed by the appellant has become liable to be rejected for not following
the procedure as laid down under the said notification in as much as the export of
the said goods was delayed beyond six months from the date of its clearance from
the factory. Further, it was also observed that the appellant did not obtain
permission for extension of time limit for export from the competent authority as per

g
L\



5 F.No. V2/82/RAJI2017

the said notification.

(it} These facts culminated into ssuance of Show Cause Notice
dated 20.10.2016. The Adjudicating Authority under the impugned order has
rejected the said rebate claim of Rs.1,57 874/~ as the appellant had exported the
goods after the expiry of six months period and thus, for violation of the condition
prescribed under the said notification issued under Rule, 18 of the Central Excise
Rules, 2002

3. Aggrieved, the appellant filed an appeal on the grounds interalia mentioned
as under.

(i} The Adjudicating Authority had erred in rejecting the rebate claim on
the ground that the appellant had expored the said goods beyond the penod of
limitation as prescribed under the said notification in as much as the limitation
prescribed is not absolute as the Adjudicating Authority has powers to condone the
delay in export of the consignment and thus, by exercising the said powers, the
rebate claim ought to have been sanctioned.

(i)  The Adjudicating Authority had ignored the settled law that once goods
are exported and the rebate claim submitted within period specified under
Section 11B of the Central Excise Act, 1844, the same should have been
entertained.

4, Hearing was held on 27.12. 2017 wherein Shri Paresh V. Sheth, Advocate
appeared on behalf of the appellant and reiterated the submission of the appeal
memorandum and requested to allow the appeal Two Judgements —reported at
2015(321) ELT 45 (Mad.) and at 2015(226) ELT 265 (P&H) have been submitted in
support of their contention

5. | have carefully gone through the facts of the case on records, grounds of the
appeal memorandum and oral submission made and two citations placed at the time
of hearing. | take up the appeal for the final decision.

6. The issue for decision before me is whether or not the appellant was eligible
for rebate claim for Rs, 1,57 874/ filed on 22.0820168 under the provisions of
Rule-18 of the Central Excise Rules 2002 read with the Notification
No. 19/2004-(CE) (NT) dated 06.08.2004. | find that the Adjudicating Authority under
the impugned order has rejected the said rebate claim as the appellant had exported
the goods after the expiry of six months from the date of clearance for export from

\

.!.--_ y) ;



6 F.No. VZIB2IRANZ017

the factory and thus, for viclation of the condition prescribed under the said

notification issued under Rule- 18 of the Central Excise Rules, 2002. | find that there
is no dispute that the subject goods have been exported on 27.07.2016  which
were originally cleared from the factory for export on 24.08.2015. There s ailso
no dispute that the said goods cleared for export were exported after the expiry of
the penod of six months from the date of clearance for export from the factory and
thus, there is a violation of the condition as laid down under the said notification. For
better appreciation of the issue, the relevant provisions of the Rule-18 of the Central
Excise Rule 2002 and of the said notification are reproduced as under.

“*RULE 18-Rebate of duty. — Where any goods are exported, the Central
Government may, by notification, grant rebate of duty paid on such excisable
goods or duty paid on materials used in the manufacture or processing of such
goods and the rebate shall be subject 1o such conditions or limitations, if any, amnd
fulfilment of such procedure, as may be specihied in the notification,

1Explanation. - For the purposes of this rule, “expont”, with its grammatical
variations and cognate expressions, means taking goods out of India to a place
outside India and includes shipment of goods as provision or stores for use on
board a ship proceeding to a foreign port or supplied to a foreign poing aircrafi. |

Notification No. 19/2004-CE(NT) dated 06.09.2004

2y Conditions and limitations :-
1 TP WA

ihy  the excisable goods shall be exported within six months from the date on

which they were cleared for export from the factory of manufacture or warchouse

or within such extended penod as the Commissioner of Central Excise may in any

particular case allow: *
On plain reading of the said Rule-18, it clearly transpires that rebate is allowed
subject to such condiions or limitations, if any, and fulfilment of such procedure, as
may be specified in the notification. Thus, for admissibility of the rebate under the
said Ruke-18, conditions or limitations and procedure as may be specified under the
notification are required to be complied. Further, | find that as per 2{b) of the said
notification, the excisable goods should have been exported within six months from
the date on which they were cleared for export from the factory of manufacture or
warehouse or within such extended period as the Commissioner of Central Excise
may in any particular case allow. Thus, | find that there is a clear violation by the
appellant of the conditions 2(b) of the said notification read with the provisions of the

b

Rule-18 ibid 21 il
. i
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6.1 The appellant contended interalia mentioned at foregoing para-3. With regard
to their contention that the limitation prescribed under the said notification is not
absolute as the Adjudicating Authority have powers to condone the delay in export
of the consignment, | find that as per conditions 2(b) of the said notification, the
excisable goods should have been exported within six months from the date on
which they were cleared for export from the factory of manufacture or warehouse or
ithi ended period as the Commissioner of Central Excise may in_an
particular case allow. The underlined phrases of words clearly stipulate that if the
excisable goods are not exported in any particular case within six months from the
date on which they were cleared for export from the factory of manufacture or
warehouse, then the Commissioner of Central Excise may in any particular case
within such extended period, may allow the same. However, | find that the
Adjudicating Authority has very categorically observed at para-3 of the impugned
order that *| also find that the clalmant has nat preduced any documeniany avidence which shows

that they obtained permission for axtansion of time limit for expoert from ihe competent guthority as
stipulated in Naotificaton Mo. 1972004-CE{NT) dated 06.00.2004, s amended . Therefore, the

claimant has not fulfilled the required condition for condonation for delay export”. Thus, in
absence of any request for extension of time limit for export of the goods and in view
of the facts that the said goods exported after six months from the date of clearance
for export from the factory of manufacture, | find that this contention of the appellant
is not sustainable. During hearing too, appellant could not produce any evidence fo
that effect.

6.2 Further, with regards to their contention that the Adjudicating Authority had
ignored the settied law that once goods are exported and the rebate claim submitted
within period specified under Section 11B of the Central Excise Act, 1944, the same
should have been entertained, | find that herein in the present case, the rebate
claim Is filed under the separate set of provisions and procedure as laid down under
Rule-18 of the Central Excise Rule 2002 read with the conditions and procedure as
laid down under the said notification. Hence, in violation of the said Rule -18 ibid and
said notification, the benefit can not be allowed though the goods are exported and
rebate claim is filed within time limit specified Section 11B of the Central Excise Act,
1844 Hence, | reject this contention of the appellant being not sustainable in the

eyes of law.

6.3 Further, The appeliant has placed reliance on the decisions/judgements in
the case of Dy. Commissioner of C.Ex., Chennai V/s Dorcas Market Makers Pwi.
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Lid- 2015(321) ELT 45 (Mad.) and in the case of JSL Lifestyle Ltd /s UOI reported
at 2015(326) ELT 265 (P&H), in support of their contention. However, | find that the
issue in the aforesaid cases was relating to non filing of the claim/documents within
the time limit prescribed under Section 11B of the Central Excise Act. 1944 whereas
the issue in the present case is of non- exporting the goods within six months from

the date of its clearance for export from the factory, which is governed separately
under the separate set of provisions and procedure as laid down under Rule-18 of
the Central Excise Rule, 2002 read with the conditiocns and procedure as laid down
under the said notification. Hence, reliance placed on these judgements by the
appellant is of no help to them,

7. In view of the facts and discussion herein above, | find no fault in the
impugned order rejecting the rebate claim of Rs. 1,57 874/-. Accordingly, | uphold the
impugned order rejecting the said rebate claim filed by the appellant under the
provisions of Rule-18 of the Central Excise Rules 2002 read with Notification No.
19/2004-CE(NT) dated 06.09.2004

8. The appeal filed by the appellant is thus, rejected

(Gopi Nath)
Commissioner (Appeals)/
Additional Director General (Audit)

BY R.P.A.D.

To,
M/s Amul Industnes Pvt. Ltd, (Unit-V),

Opp. Saral Stove, Plot No. 16,
Opp. ES| Hospital road, Behind =Sahayog,

1 The Chief Commissioner, CGST, Ahmedabad Zone, Ahmedabad.
2 The Commissioner, CGST, Rajkot.

3. The Commissioner (Appeals) Rajkot

4. The Assistant Commissioner of CGST, Division-|, Rajkot

5 The Assistant Commissioner {Systems), CGST. Rajkot.

& Guard File.
T P.A. File.



