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Appeal Ma: V27 26/RAL 20T
i
:: ORDER-IN-APPEAL ::

M/s. Alak Healthcare Pvt. Ltd., Survey No. 81, Plot No. 16-17, Junagadh
Road, Jetpur-360370 (hereinafter referred to as ‘the appellant’) filed appeal
against Order-In-Original No. 164/5T/REF/2016 dated 30.11.2016 (hereinafter
referred to as "impugned order'), passed by the Assistant Commissioner,
Service Tax Division, Rajkot (hereinafter referred to as “the lower adjudicating
authority™):

2.  The brief facts of the case are that the appellant having Service Tax
Registration No. AAMCA3375KSD001 engaged in export of healthcare
products to various countries filed refund claim for Rs. 1,48,619/- on
20.09.2016 under Notification Mo. 41/2012-5ervice Tax dated 29.06.2012,
however, vide letter dated 30.09.2016, withdrew claim of Rs. 9,840/- and
requested to sanction refund of Rs. 1,38,779/-.

3. The lower adjudicating authority wvide letter F. No. V/18-
109/5T/REF/2016-17 dated 25.10.2016 raised discrepancies in respect of
Freight Charges, inland haulage charges, payment in foreign currency and
to provide ledger account and contract for the export of the goods. The
appellant failed to produce the required details and Show Cause Notice F.
No. V/18-109/5T/REF/2016-17 dated 11.11.2016 was issued to them
wherein it was proposed to reject refund claim since they failed to produce
(a) the copy of details of services received from M/s. MKS Global Logistics
India Pvt. Ltd. (b) The contract/agreement for the export of the goods for
various Shipping Bills (c) Freight charges for the services received in India
(d) Inland Haulage Charges for the services received in India (e) charges in
relation to the empty container. The said Show Cause MNotice was decided
by the lower adjudicating authority vide the impugned order wherein he
rejected refund for non submission of documents as well as for service tax

paid for the services used beyond the place of removal. T A
o

4, Being aggrieved with the impugned order, the appellant filed the
appeal on the following grounds:
a. The lower adjudicating authority erred in rejecting refund claim of
Rs. 1,3B,779/- for the services pertaining to export of goods.
b. The lower adjudicating authority erred in failing to appreciate
true import of the submissions filed by them.
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Appeal Mo VI 26/RANHNT

- Personal hearing was attended by Shri Gaurang Sanghavi wherein he
reiterated grounds of appeal and also submitted that there is no dispute on
export of goods, utilization of services for the export of goods but only that
intand haulage charges was being paid for / at the port outside India; that
service provider is India, service recipient is in India, Service Tax has been
paid, goods have been exported, hence refund of Service Tax paid should
be allowed.

5.1 The appellant submitted further written submission wherein they
submitted that they had exported the goods in question and that the
expenses incurred pertain to taxable services that have been rendered in
connection with the export transactions and hence they filed refund claim;
that with effect from 01.07.2012, the negative list has been brought into
the statute and services specific classification of services has been done
away with in terms of Section 65B(44) of the Finance Act, 1994, as
amended; that Notification Mo. 41/2012 lists down definition of specified
services for which refund of Service Tax paid on services used beyond the
place of removal; that definition of specified services is very wide and the
said services have to be used beyond the lace of removal for the export of
the said goods; that it is not the case that the services in question are not
specified services or fall within the ambit of excluded services and further
have not been used beyond the place of removal,

=N

3.2 They contended that they have submitted all the necessary
documents vide their letter dated 20.09.2016 as prescribed in Notification
Mo. 41/2012. In their submission dated 08.11.2016, they submitted that
there was no export agreement entered into by them with the buyer and
that the export order was executed as a part of normal business
commercial transaction; that there is no requirement in Motification No.
41/2012 that the export transaction must be preceded by an export
agreement; that production of BRC is not mandatory and cannot be insisted
upon. The lower adjudicating authority has inserted additional words in the
definition of specified services in Notification No, 41/2012: that the Invoice
of MKS Global Logistics India Pvt. Ltd. contained the breakup of various
taxable services involved along with the Service Tax that had been charged
by service provider and invoice clearly specified the Service Tax
registration number of the said service provider; that the service provider
and service receiver are located in India.
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5.3  The inland haulage charges of Rs. 9,07,803/- charged by MKS Global
Logistics India Pvt. Ltd. pertained to transportation of three 40 feet
containers weighing almost 84 tones from Cotonou port to Niamey (Niger)
by road; that the lower adjudicating authority has contended that since this
particular service has been executed out of India, the same cannot be
eligible for refund, The lower adjudicating authority failed to realize that
taxable services relating to export would involve execution outside the
coastal waters of India, since the same would not even gqualify as an export
if the services were to be rendered within the geographical boundaries of
India. The service provider is located in India who had levied Service Tax on
the taxable service, which the appellant had paid. These facts are not in
dispute and falls within the ambit of Notification No. 41/2012.

5.3  The purpose of Notification No. 41/2012 is to ensure that exporters
do not get hit by Service Tax on taxable services rendered with regard to
exports subject to the exclusion clause and the services rendered by MKS
Global Logistics India Pvt. Ltd. do not fall within that exclusion clause since
the same is related to the export consignment and further they had paid
Service Tax on the same which is legally justified in terms of Notification
No. 41/2012. They place reliance on the following case-laws:

1. KEI Industries Ltd - 2017 {11) TMI 01

Z. Ganesh Polytex Ltd - 2017 {8) TMI 791 CESAT Allahabad

3. Polyplex Corporation Ltd - 2015 {38) STR 821

They also submitted that higher appellate forums in various decisions have
held that in case of provisions which are beneficial to the assessee,
interpretation should be liberally done and such claims should not be

denied on technical grounds and they rely on the following judgments:

1. Naga Hills Tea Co. Ltd. B9 ITR 236, 240 (SC) o
Z. Kanakasabai - 89 ITR 251, 257 (5C)
3. Bajaj Tempo Ltd. - 196 ITR 188 (5C)
4. Poddar Cement P Ltd - 1997 226 ITR 625 (5C)
5. Shaan Finance P. Ltd.. - 1998 231 ITR 308 (5C)
6. Vegetable Products Ltd - 1973 88 ITR 192
FINDINGS:
b. | have carefully gone through the facts of the case, the impugned order,

the appeal memorandum and submissions made during personal hearing, | find
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that the issue to be decided in the present appeal is as to whether the Service
Tax paid by the appellant for services utilized even after port of export is
eligible for refund under Motification Mo. 41/2012-5T dated 29.06.2012 or not ?

7. | find that Notification No. 41/2012-5T dated 29.06.2012 allows refund
of service tax paid on the “Specified Services”, which means :
{i) in the case of excisable goods, taxable service that have been used
beyond the place of removal, for the export of said goods.
(i} in the case of goods other that (i) above, taxable services used for the
export of said goods,

7.1 | find that appellant has claimed rebate of service tax paid on “Inland
haulage charges” up to the port of destination. The appellant has not
submitted purchase order of overseas buyer and also not submitted copy of
agreement specifying the terms and conditions of export. In absence of these
vital documents, it is not possible to decide the veracity of the conditions of
export. CBEC has clarified the issue vide Circular No. 999/6/2015-CX dated
28.02.2015 that the refund of Service Tax paid on Services used upto the
port of India where from goods exported is allowed. In the present case, it
s established that the services received by the appellant are upto the port
of destination; that MKS Global Logistics India Pvt. Ltd. has charged Service
Tax on amount which pertained to transportation of three 40 feet
containers weighing almost 84 tones from Cotonou port to Niamey (Niger)
by road as admitted by the appellant also.

&

7.2 | find that the appellant placed reliance on the cases of KE| Industries
Ltd. reported as 2017(11) TMI 91-CESTAT NEW DELHI, Ganesh Polytex Ltd
reported as 2017 (8) TMI 791- CESTAT ALLAHABAD and Polyplex Corporation
Ltd. reported as 2015 (038) STR 821 (Tri.Delhi}, wherein, it is held that
refund of service tax paid on various services upto port from where only
export is allowed and service tax paid on handling charges, infand haulage
charges and other documentation charges incurred at the port are allowed.
| find that above judgments have disallowed Notification No. 41/2007 dated
06.10.2007 and Notification No. 17-2009-5.T. dated 07.07.2009, and does
not discuss Notification No. 41/2012-5.7. dated 29.06.2012 at all and hence
not applicable in this case, which involves Notification No. 41/2012 dated
29.06.2012,
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7

B. In view of the above facts, | uphold the impugned order and reject the

appeal.

Rt it geT aw £t wf sl w1 ey sve s A B A

9.1 The appeal filed by the appellant is disposed off in above terms.
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Copy for information and necessary action to:

1]
2}
3)

4)
3)

The Chiet Commissioner, GST & Central Excise, Ahmedabad zone,
shmedabad for his kind information.

The Commissioner, GST & Central Excise, Rajkot Commissionerate,
Rajkot.

The Assistant Commissioner, G5T & Central Excise Division-ll, Rajkot.
The Superintendent, GST & Central Excise, Range-Gondal.

Guard File.
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