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mr org+a/ sgffi JE.fa/ 3q L{€i s6IIr6 3lr,qFd, +;frq 5ar{ rltr/ t-drfir. {rs+ta / irn;rrR i airttrrEt 6{Rr 3q{frfud a.d'l

q* arit t qB-a: I

Arising out of above menlDned OIO issued by AddilionaUJoinuDepuly/Assislant Commissioner, Central Excise / Serv,ce Tax,

Raikot / Jamnagar / Gandh dham :

3f+fifiat & cfrErdl mT 4l4 (,.i ciII /Name&Address of the Appellants & Respondent :-

1.lv{/s. Alak Heallhcare P\,1. Ltd.,, Survey No. 81, Plot No. 16-17, Jungadh Road,

Near Lion's School,Jetpur - 360 370,

{s ]{ri?r(sfifl) S eqfud +t$ eqa-d ffifua dtr& , 3.r{tr $ffi / qrfo6{ur h sflH nfff Er{{ 6{ tr€dr tt/
Any pe.son aggrieved by this Order in-Appeal may lile ao appeal lo lhe appropriale authority in the tollovring way.

(A) rtfrr 116,ffia rEnd rlFE rrd d-{.d{ rffiq arqrE-€{q * qfr x{rfr, Ai+q r.qr{ rf4 lrfuri[n-,1944 fr ur{r J5B +
rdJta-ra E-a.rtufr{F:lgga fr um 86 * ria,l.a ffifu*a ar6 8r ur rrjl I u -

Appeal to Cusloms, Excise & Service Tax Appellale Tribunal under Section 358 of CEA, 1944 / Undea Seclion 86 of lhe
Finance Acl. 1994 an appeal lies to:'

4rfi-6{sr {-€r6i { sFeuF {rfi {rFi tr{r 116, ldq rfrrtri gF !"a i-{rfr{ lr{dc ar!]ft-fr{ur 4I frrtY fl-6, iE;ai6 a
z. :rE. *. q{n, T+ er,"-ff +l *l * af$' r/"

The special bench ol Customs, Excise & Service Tax Appellate Tribunal of Wesl Block No. 2, R.K. Puram, New Delhi in all

matters relating to classificaliofl and valuation.

lq{}{d qffr&4 l(a) i {dr", ry xffi + Jrf,rdr ?E srli 3{fi rtnr efffi, }frq rflE T6 (.{ d-Ern{ Jrffiq -q.qrfuFrur
(R-er) A cF{s *fro ,tfu*], , effiq aq. f,srd fl-{d :rsrat rrrranr<' ra""t( 4l St ar* u'n6v u

To lhe Wesl regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2d Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals olher lhan as menlioned in para- 1(a) above

3rffiq arqlfufiur t ssar sffr sEJ 6$ t frT tffq riqE rfffi (Jr0-n) h:qer{$, 2ool, * firy 6 * 3rd-.k frtrnld 16('
zli eqr EA-3 +] qn cful rt ri f+in arar Fq I F{t i +s t rs v+'cfr }' srq. T6r $cE ?fe, sr dr ,ars ;r aYrr

:itr srnqr:rqr f|;Ir, 5qq lj ars qr yrt rq, 5 aII, {cq qr 50 alg nc\r -5 3nEn 50 dro {c( 3{fu+ t d} FFrr 1,000/.

{ri,5,000/- di iqar to,oool- rq} or Frrtfta rsr ra fi efr ridri +tr hrdf{-J rt6 i6r fidra, THftJ 3rffiq
arqlftrfiq fr ?nsr + s6rq +, {frRR fi ir,T t is$ $ {4fud6 ai? i f+ rflT ;rt ffid *+ $cz &m Bor arar arqe r

sifte srE Fr {Jrara. t6 +l rfi nrqr f El-dr qrF(, F F{m-a J{frfrq tr rrsr frrd I r srrra nrlrr (€ ln$ t
frq ]lriri-q-r fi"TFr 500/. roq 6r Eritd rJ-{ rrr 6air Ft-r[ I/

The appeal to the Appellate Tribunal shall be filed in quadruplicale in form EA-3 / as prescribed onder Rule 6 of Cenlral

Excise (Appeal) Rules, 2001 and shall be accompanied againsl one which at least should be accompanied by a fee of Rs.

1,000/- Rs.50001, Rs.10,00(l/- where amount of duty demand/inleresl/penalty/refund is rrplo 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the folm of crossed bank draft in favour ol Assl. Registrar o, branch of any nominated publac

sector bank of lhe place where lhe bench of any nominaled public sector bank of the place where the bench of lhe Tibunal
is situated. Application m6de lor granl of stay shall be accompanied by a fee ot Rs. 5001.

n{rftq alqlfoF€r * raer 3r*-o, Faa sfuf'lrs, 1994 8I qrn 86(1) } riarfn +{rf,{ 1M, 1994, t ft{r 9(1) S;r-6a
ffnffra c.TI s.T.,s lt qE ffiqi C fi ir {lifr !'d rs& qrq frl{ 3{re!r } fiEd $fffr 8r ,r4r d, isfi cfa nFr * Tidr4 ;6t
(rijf t !-6 cfi rsrFrd FtJr qrBg Jt{ arfi fr 6J{ t 6E ('6 cfr + qFr, i6r i-dr6{ +I ir,r ,aq,n Ar xia 3it{ .[:.T ,rql
qdrir, 6cq 5 rq qr rES fE, 5 drG dqq qr 50 drs Fcq *F inrdr 50 ars rw t i{fufi t ? Fnn: 1,000/- rqt, 5,000/-
fu j{tr4 t0,000/- 6qd 4r l}ulfud rFr rf6 A vfr rrra +{1 Eql?rd 116 +r ryrara, r<foa 3rdt&q rqlfurrur *r lrrsr *
s-drf4 {h-€.r{ & ,rrf $ Ht }ft qrtffi fr + aF {a(r srt dfid +* FrFa eir{r k{r srfl arR\' I sqfua llqs Fr tlrrdri
+$ $ r€ rnsr d Ff-{ qGr 16r E{fuc a{trr{ Fqrqlfun Er fi cn@r hrd t;qirrra lrdt {r: Jrrgl) + Rc Jr+da-c-r + FFr
5oo/- rcq 6r fiq1fta Ta sm srir 4r li

The appeal under slb seclion (1) of Seclion 86 of the Finance Acl, 1994, to the Appellate Tribunal Shall be filed in

quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994. and Shall be accompanied by a

copy of lhe order appealed against (one of which shall be certified copy) and should be accompanied by a fees oI Rs.

1000/- where lhe amounl oI service lat & interest demanded & penally levied of Rs. 5 Lakhs or less, Rs.50001 where the

amounl o, service lax & inlerest demanded & penally levied is more lhan five lakhs bul nol exceeding Rs. Fifiy Lakhs,

Rs.10,000/- where lhe amoull of service tax E interesl deoanded & penally levied is more lhan fifty Lakhs rupees. in lhe

form ol crossed bank draft rn lavour ol the Assistant Regislra. oI lhe trench of nominated Public Sector Eank of the place

where the bench of Tribunal is silualed. / Application made for grani of slay shall be accomp6nied by a fee ol Rs.5001.

3rr*r fl Rar6/
Date of Order:
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(D ka sfuturr, 1994 fi rnrT 86 *r rc-tnn3fi (2) lri (2A) + ]ian"d rJ fr 44 3rfis, tarq rffi., 1994, + ilqff 9{2) rr{
9{2A) + td ffirlltd c.Ir S.T.-7 Ar;r mrfr rq rs+ flq }qFd, 4;frq rflr{ g6 3rq-il 3.r{ra (}{ro, td.q rflre tr6
aaRr crfld rre & cfr{i EiEa EFt (rf,r S (rfi cfa sfiFrd 6ffr, qGq ,h aqr eanr lr6rqr[- 3ii -qlfir .rnro wrq-a, *#q
rdr( fle6/ Sdr.FJ, 6l .I{rfr€ arflft-fler +j xriad d.i rr} +r fi{rr i} Erd }Er;6f cfr ,n flr B +{.a 6rff FIrfr- I /
The appeal under sub section (2) and (2A) of the seclion 86 lhe Finance Act 1994, shall be filed in Fol ST.7 as prescribed
under Rule I (2) & 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Cenlml Excise (Appeals) (one ol which shall be a certified copy) and copy of lhe order
passed by lhe Commissioner aulhorlzing lhe Assislanl Commissioner or Oepuly Commissioner ol Central Excise/ Service Tax
lo tile lhe appeal belore the Appetlate Tibunal.

(ii)

(c)

dfiI Toa, ifrq ,flI( ers rr{ trdrdF{ 3{ffiq crfu+-{sr (e) + sfr lrfti } Err* ,i *; rq rnr{ sle lrftfiq.ff 1944 *r
qRr 3Eqs i lirta, d Er iatrq yEftqE, 1994 €r rnn 83 t 3iaia *dr6{ +} !t.dr{ Ar ,6 t. ri nr*, A cfa 3{ffi-q
crft-r.sr i ]r$nl frGt q,Iq 3nvrc, flFEItE 6{ .qr4 t, to cfalrd {10?"), J-. Fi?I r.a Ctrfl E-drEd t. qr !rqii{r, rq +.ca qqiar
ArErt-d e. Bi t?rdri ifiq] Br(,. fid-F+, fff tnn & ]Idlrr rxr ffi 3r} ar$ J't8-d iq ifi z{ 6{ti Eq(' t jrfo+ r dr

t{lq ,.Ir( 116 \.a fdrfi{ & liTrta 'nr4 fuq ,rs rfq- t frE ?na-d F
(a) rrsr tr $ + iidrt-d 16{
(ii) ia+. sFI fr &:ra rrird {rf*
(ii, ffi. Jrn lM * F-ry 6 + irirJtE -c.6ff
- e{d {6 Gi Ss' qr{T * erEtlr;I Hlc (ff. 2) vfufrq-tr 2014 * 3fl+ n Td' fr6dr 3{ffiq qlMf i lrsa{ fiqr{I!tra
errra :r.fr !'d sfrs +1 a.q ;rfi EtJt/

For an appeal to be filed before lhe CESTAT. under Section 35F of lhe Central Excise Act, 1944 which is also made
applicable lo Service Tax under Section 83 of lhe Finance Act, 1994, an appeal against th,s order shall lie belore lhe T bunal
on paymenl of 10% of lhe duly demanded where duty or duly and penalty are in dispute. or penalty, where pena[y alone is jn

dispute, provided lhe amount of pre-deposit payable woutd be subject to a ceiling ol Rs. lO Crores,
under Central Excise and Service Tax, "Duty Demanded' shall include :

(i) amount determined under Seclion 11 Di

(ii) amount of erroneous Cenvat Credit laken;
(iii) amount payable under Rule 6 of the Cenval Credit Rules

' provided funher lhal the provisions of this Seclion shall not apply to the stay application and appeals pending before
any appellale authorily prior to lhe commencemenl of the Finance (No.2) Act, 2014

trFd {r6R 6} :atnqr 3lr+(i :

Rovl3lon appllcation to Governmont of lnd16l
g arlll fi Edfrsrur qrfu6r ffifud m{dt t, i.fiq reE ?ri+ J{EBq{, 1994 fr tm 35EE + yrrlr ciTfi +' 3i +d 3|{{
@-4, sqa dor, fdtlarur Irldi ffi. E6 arrcru, nrs n*m, q).S {Bn, fa;r A.{ rrdi, ris( {d, 6taFff-110001. 61
fuqI ar qrfr('t / -
A revision applicalion lies lo lhe Under Secretary, to the Government ot lndia, Revision Application lJnit, Ministry ol Finance,
Deparlmenl of Revenue, 4lh Floor, Jeevan Deep Euilding, Parliament St.eet, New Delhr-110001, under Section 35EE of lhe
CEA 1944 in respect of lhe followang case, governed by first provtso lo sub-section {t) ot Section-3sB ibid:

qfr,rr a f+S TdF{'ra + ErFi ri. r na"-ffE Ei* Er 4t fld 6r{{fi t rign,f6 } qr{ rFa +, dt{ra qr ft-S lFa firf@Ti ur

F^f+-n*ri*-Tt<"1 !r.cl{ 116 ryrlra + at{ra, {I lfrCt rrsrr zrF A qr rcrrsr ri Er *.e-{Frvr t etra. ffi 6[{sri qr
ffiS lisr{ z16 Ji arf,- i ffisrn t xrFJ *,
ln case of iny loss of g'oods. where lhe loss occurs in lransit from a factory to a warehouse or lo anolher faclory or from one
warehouse lo another during lhe course ol processing of lhe goods in a warehouse or in slorago whether in a factory or in a

f,R1 fi q 
Ia{ Eifr {IEE qr- ql-{ F} Frtd 6{ rt nld 

-+ 
Etuvr tr rTrd F"t am q rrt Tt idq jcqr( g-6 e yd [ti4 *

nrx-i t, it nraa i rr.J fd"$t rrrq qr at-r +t Frqid Er zr$ 6t i
ln case of lebate oI duty of excise on goods exponed lo any counlry or terr ory outside lndia of on excisable material used in
lhe manufaclure of lhe goods which are exported to any counlry or lerrilory outside India.

<E :-ana qm a r4ara fs,q EdT nrri + dr6{, Acrd qr {srf, +} xrfr fuid is-qr aqr tt /
ln case of goods exporled oulside lndia expon to Nepal or BhLrlan, wilhout payment of duly

qafr'+a ,flra h sFrqil rlE t ryrdra * fu' al qA aitsI. fs xftii{tr c-q i.€* Efiiii !'rqlrrat * 6d Ea fi nt t rih tt
:irev d sr.r+ia {n$-d) fi 

-rdm fa;a 3{ftiiqx (d. 2i. l99s Er qRr lo9 * rdRr fra{ fi rR drfrs 3rrrEr Frrqlfrfu q{ qT {Ie t
crftd l6s rt tt/
Credil of any duly allowed lo be ulilized towards paymenl of excise duly on final producls under lhe provisions of lhis Act or
the Rules made lhere under such ordea is passed by the Commissioner (Appeals) on or after, lhe date appointed under Sec.
109 ol the Finance (No.2) Acl, 1998.

rs{tft fiifd Ar (t cfqi sq-{ Ti.4r EA-8 t, d fi +drc r.crad rt6 (JfiO fr{n'E-dr, 2001, fi firy 9 * *FH EAfrE t,
1frJnentdicsr*3sr6*3iaFi"fiarJrqftI'llct+a3{ffd.ifixFr{dlnenEr+dxrATfrdcf$qii ri€taffi
urf6t'r yrr 6 *drq ren sf6 l{tuft{ff. 1944 f,r rrro 35-EE } a-Fd Brifu'rfm fi ,]r.F'lfr + qrss * dt{ q{ TR-6 Er cfr
ridrr A r{r$ ErGqt /

The above applicalion shall be made in duplicate in Form No. EA-8 as specified under Rule, I of Central Etcise (Appeals)
Rules, 2001 within 3 monlhs lrom lhe dale on which the order soughl lo be appealed against is communicated and shall be
accompanied by lwo copies each of the OIO and Order-ln-Appeal. ll should also be accompanied by a copy ol TR-6 Challan
evidencing payment of prescribed lee as prescribed under Section 35-EE ot CEA, 1944, under l\,,lajor Head of Account.

q Srfl[r rra-aa + Fu ffrqfrBd htlrPra rra *r Jr(Irrfi fr qffi qrFi! 
|

fti,tsta r4. \16 ars 6qA qT rFS rfl ft at rqa zool- 6r Trrdri'ffiqr ari' :rtt qE {id.fr (6ff !.6 aro sqt t ara dt at
Eqi 1000 -/ 6r lrrr;Ii f$qr irq I

The revision appicalron shall be accompanied by a lee of Rs.2O0l- where the amount involved in Rupees One Lac or less
and Rs. 10001 where the amount iovolved is more than Rupees One Lac.

qt 5s Jlrell n 6g { lnei,} sI E{r} t d q.f+ f,d nrlrr * hr. alm, 6r {4irEr, lcf{d zrr t F6-qr irar nIF}t Eifi drr *
d-A $. ,t *i frqr qdi 614 t T{i + frq ql1fufr atr$rq rqrft-+r"r '+t !.+ afta qr h-#q rc+n + (r{ 3{r}ad f+.qr srdr t I i
ln cise, if ihe order covers various numbers of order- in Originai, lee for each O.lO. should be paid in lhe aforesaid manner.
not withstanding lhe fact that lhe one appeal to the Appellant Tribunal or the one applicalio! to lhe Cenlral Govt. As the case
may be, is lilled lo avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

ctrRnifud -crqrdc rf"s- .}rfufrq{, 1975, + 3rfl*,I * Jr{ffF { :nlT qd Rrrra 3n.r[ 6r sfr c{ ffiriftd 6.50 $Et sr
FqFmrq rf6 lelrF-e dlr 6rd Er]-d('t i
One copy of applicalion or O.l.O. as lhe case may be, and lhe order of tho adiudicaling aulhority shall bear a coun fee slamp
of Rs. 6.50 as prescribed under Schedule-l in lerms of the Court Fee Act,1975, as amended.

{ftEI qE,, +-dq'r;qr( q.+ (tr d-4rfr{ }rffiq Erqrfufi{sr (6r{ EA} ffir, 1s82 A EFtd !?i Jrq riqfrrd F rdt +i
Effia 6.i Eri M # ritr rt tqr l,'r{ft-J flfiqr .ndr I I /
Attention i5 also inviled to lhe rules covering these and olher related matlers contained in the Customs, Excise and Service
Appellale Tflbunal (Procedure) Rules, 1982

3Eq Jrqlfrq sr€r{rtf +t lrfr afufr 6rA t Ti?ft-a aqrr.F, fuF{d 3lr{ a-A-{a'E crcrnat * Rq, li+drrfr firrrftq a"Trfc
www.cbec.sov.in +t -€ E6.i t | /

For the elaborale, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer lo lhe Departmenlal websile www cbec.gov.in
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3

:: ORDER-IN-APPEAL ::

M/s. Atak Heatthcare Pvt. Ltd., Survey No. 81, Plot No. 16-17, Junagadh

Road, Jetpur-360370 (hereinafter referred to as 'the appetlant') fited appeat

against Order-ln-Originat No. 16415T/REF/2016 dated 30.11.2016 (hereinafter

referred to as 'impugned order'), passed by the Assistant Commissioner,

Service Tax Division, Rajkot (hereinafter referred to as "the lower adjudicating

authority"):

2. The brief facts of the case are that the appetlant having Service Tax

Registration No. AAMCA3375KSD001 engaged in export of heatthcare

products to various countries fited refund ctaim for Rs. 1,48,619/- on

20.09.2016 under Notification No. 41 /2012-Service Tax dated 29.06.2012,

however, vide letter dated 30.09.2016, withdrew ctaim of Rs. 9,840/- and

requested to sanction refund of Rs. 1,38,779/-.

3. The lower adjudicating authority vide tetter F. No. V/18-

10915T/REF12016-17 dated 25.10.2016 raised discrepancies in respect of

Freight Charges, inland hautage charges, payment in foreign currency and

to provide ledger account and contract for the export of the goods. The

appeltant faited to produce the required detaits and Show Cause Notice F.

No. V/18-109 lSIlREF12016-17 dated 11.11.2016 was issued to them

wherein it was proposed to reject refund ctaim since they faited to produce

(a) the copy of detaits of services received from M/s. MKS Gtobat Logistics

lndia Pvt. Ltd. (b) The contract/agreement for the export of the goods for

various Shipping Bitts (c) Freight charges for the services received in lndia

(d) lntand Hautage Charges for the services received in lndia (e) charges in

retation to the empty container. The said Show Cause Notice was decided

by the [ower adjudicating authority vide the impugned order wherein he

rejected refund for non submission of documents as wetl as for service tax

paid for the services used beyond the ptace of removat.

4. Being aggrieved with the impugned order, the appettant fited the

appeal on the fottowing grounds:

a. The lower adjudicating authority erred in rejecting refund ctaim of

Rs. 1,38,7791- for the services pertaining to export of goods.

b. The lower adjudicating authority erred in faiting to appreciate

true import of the submissions fited by them.

01.

Page I of 7



Appeat No: V2 / 26l RA", /2017

5. Personal hearing was attended by Shri Gaurang Sanghavi wherein he

reiterated grounds of appeal and atso submitted that there is no dispute on

export of goods, utilization of services for the export of goods but onty that

intand haulage charges was being paid for / at the port outside lndia; that

service provider is lndia, service recipient is in lndia, Service Tax has been

paid, goods have been exported, hence refund of Service Tax paid should

be attowed.

5.1 The appeltant submitted further written submission wherein they

submitted that they had exported the goods in question and that the

expenses incurred pertain to taxable services that have been rendered in

connection with the export transactions and hence they filed refund ctaim;

that with effect from 01 .07.2012, the negative tist has been brought into

the statute and services specific ctassification of services has been done

away with in terms of Section 658(44) of the Finance Act, 1994, as

amended; that Notification No. 41 /2012 lists down definition of specified

services for which refund of Service Tax paid on services used beyond the

place of remova[: that definition of specified services is very wide and the

said services have'to be used beyond the lace of removal for the export of

the said goods; that it is not the case that the services in quest.ion are not

specified services or falt within the ambit of exctuded services and further

have not been used beyond the ptace of removal.

5.2 They contended that they have submitted att the necessary

documents vide their letter dated 20.09.2016 as prescribed in Notif.ication

No. 41 /2012. ln their submission dated 08.'l 1.2016, they submitted that

there was no export agreement entered into by them with the buyer and

that the export order was executed as a part of norma[ business

commercia[ transaction; that there is no requirement in Notification No.

41 /2012 that the export transaction must be preceded by an export

agreement; that production of BRC is not mandatory and cannot be insisted

upon. The [ower adjudicating authority has inserted additional words in the

definition of specified services in Notification No.41 /2012; that the lnvoice

of MKS Globat Logistics lndia Pvt. Ltd. contained the breakup of various

taxable seryices invotved along with the Service Tax that had been charged

by service provider and invoice clearty spec.ified the Serv.ice Tax

registrat'ion number of the said service provider; that the service provider

and service receiver are located in lndia.

4
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5.3 The intand hautage charges of Rs. 9,07,803/- charged by MKS Gtobat

Logistics lndia Pvt. Ltd. pertained to transportation of three 40 feet

containers weighing atmost 84 tones from Cotonou port to Niamey (Niger)

by road; that the lower adjudicating authority has contended that since this

particular service has been executed out of lndia, the same cannot be \
etigibte for refund. The lower adjudicating authority faited to reatize that

taxabte services retating to export wou[d invotve execution outside the

coastal waters of lndia, since the same would not even quatify as an export

if the services were to be rendered within the geographical boundaries of

lndia. The service provider is located in lndia who had tevied Service Tax on

the taxable service, which the appettant had paid. These facts are not in

dispute and fatts within the ambit of Notification No. 41 /2012.

5.3 The purpose of Notification No.41 12012 is to ensure that exporters

do not get hit by Service Tax on taxabte services rendered with regard to

exports subject to the exctusion clause and the services rendered by MKS

Gtobat Logistics lndia Pvt. Ltd. do not fatl within that exctusion clause since

the same is related to the export consignment and further they had paid

Service Tax on the same which is tegatty justified in terms of Notification

No. 4'l /2012. They ptace reliance on the following case-taws:

'I . KEI lndustries Ltd - 2017 (11)TMt 01

2. Ganesh Potytex Ltd - 2017 (8) TMI 791 CESAT Attahabad

3. Potyptex Corporation Ltd - 201 5 (38) STR 821

They atso submitted that higher appettate forums in various decisions have

hetd that in case of provisions which are beneficial to the assessee,

interpretation shoutd be tiberatty done and such c[aims shoutd not be

denied on technical grounds and they rety on the fottowing judgments:

1. Naga Hitls Tea Co. Ltd. 89 tTR 236, 240 (SC)

2. Kanakasabai - 89 ITR 251 ,257 (SC)

3. Bajaj Tempo Ltd. - 196 tTR 188 (SC)

4. Poddar Cement P Ltd - 1997 226 tTR 625 (SC)

5. Shaan Finance P. Ltd.. - 1998 231 tTR 308 (SC)

6. Vegetabte Products Ltd - 1973 88 tTR 192

FINDINGS:

6. I have carefully gone through the facts of the case, the impugned order,

the appeal memorandum and submissions made during personal hearing. I find

5
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that the issue to be decided in the present appeal is as to whether the Service

Tax paid by the appettant for services utitized even after port of export is

etigibte for refund under Notification No. 41 /2012-5T dated 29.06.20'12 or not ?

7. I find that Notification No. 41 /2012-ST dated 29.06.20'12 attows refund

of service tax paid on the "Specified Services", which means :

(i) -Tin the case of excinble goods, taxable service that have been used.. .- . ,

I

beyond the place of removal, for the export of said goods.

(ii) in the case of goods other that (i) above, taxoble services used for the

export of said goods.

7.1 I find that appeLtant has ctaimed rebate of service tax paid on "lntand

hau[age charges" up to the port of destination. The appettant has not

submitted purchase order of overseas buyer and atso not submitted copy of

agreement specifying the terms and conditions of export. ln absence of these

vital documents, it is not possib[e to decide the veracity of the conditions of

export. CBEC has ctarified the issue vide Circular No.999/6/2015-CX dated

28.02.2015 that the refund of Service Tax paid on Services used upto the

port of lndia where from goods exported is attowed. ln the present case, it

is established that the services received by the appettant are upto the port

of destination; that MKS Gtobat Logistics lndia pvt. Ltd. has charged Service

Tax on amount which pertained to transportation of three 40 feet

containers weighing atmost 84 tones from Cotonou port to Niamey (Niger)

by road as admitted by the appettant atso.

7.2 I find that the appettant ptaced retiance on the cases of KEI lndustries

Ltd. reported as 2017(1 't ) TMt 91-CESTAT NEW DELHI, Ganesh potytex Ltd

reported as2017 (8) TMI 791- CESTAT ALLAHABAD and potyptex Corporation

Ltd. reported as 2015 (038) STR 821 (Tri.Dethi), wherein, it is hetd thot

refund of service tax paid on vorious services upto port from where only

export is ollowed ond service tox paid on hondling charges, inlond haulage

charges ond other documentotion chorges incurred ot the port ore ollowed,

lfind that above judgments have disattowed Notification No.41 /2007 dated

06.10.2007 and Notification No. 17-2009-S.T. dated 07.O7.ZOO1, and does

not discuss Notification No. 41 12012-s.T. dated 29.06.2012 at atl and hence

not applicabte in this case, which involves Notification No. 41 /2012 dated

29.06.2012.

6
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8. ln view of the above facts, I uphotd the impugned order and reject the

appeat.

q.t 3Tffi drrEqff rr{ qft'q+lRq-mrsqisilE}tftTrqrilrtt

9.1 The appeat fited by the appettant is disposed off in above terms.

^r4

7

0.

'lF
(5ql(rtdq)

3{r5s (qfttr)
Bv Soeed Post

To,

Coov for information and necessary action to:

1) The Chief Commissioner, GST & Centrat Excise, Ahmedabad zone,

Ahmedabad for his kind information.
The Commissioner, GST &. Central Excise, Rajkot Commissionerate,

Rajkot.
The Assistant Commissioner, GST E Centrat Excise Division'll, Rajkot.

The Superintendent, GST & Centrat Excise, Range-Gondat.

Guard Fite.

7\

3

4

5

)

)

)

M/s. Atak Heatthcare Pvt. Ltd.,

Survey No. 81 , Ptot No. 16-17,

Junagadh Road,

Jetpur-360370

it ra-o ts€ft{ ctFic frfttc, ff{;iEr

zt, "de +i6qr rq-rb, ryrar6 t-s, *ay-
3eo3teo.
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