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Appeal No: V21262, 261 & 264/ RAJ01E

3
:: ORDER IN APPEAL :: /i

M/s. Euro Auto Industries, Plot No. 3369, GIDC, Phase-lll, Dared, Dist:
Jamnagar (hereinafter referred fo as 'Appellant No 1" or ‘Mis. Euro’), Mis
Aarbee Power Engineering Pvt. Lid., Coimbatore (heremnafter referred fo as
‘Appellant No. 2°) and Shn. Kiritbhai Khimjibhai Korat, Partner of Mis Axis Alloys
Industries, Jamnagar (hereinafter referred fo as 'Appellant No. 3') filed appeals
against Order-in-Original No. 35/ADC/PV/2016-17 dated 30.09.2016 (hereinafter
referred fo as ‘the impugned order’) passed by the Additional Commissioner,
Central Excise & Customs, Rajkot (hereinafter referred fo as ‘the lower
adjudicating authority').

Z. The brief facts of the case are that Appellant No, 1 was not registered
with Central Excise Department even if was engaged in manufacturing
batteries and clearing under two brands names, namely (1) “Euro Plus” and (1)
“astore™ that Shri, Shaileshbhai Bhanderi, proprietor of M/s Euro clarified that
“Euro plus” brand belonged to their firm and another brand “estore” was
registered brand of M/s Aarbee Power Engineering Pvt. Ltd., Coimbatore and
they were selling batteries after affixing their brand; that during search
operations on 26.03.2013, Screen Plates meant for affixing “estore” brand on
the batteries were found from the factory premises of Appellant No. 1; that
they cleared “estare” brand battery during 2012-13 and 2013-14; that they did
not obtain Central Excise registration and did not pay Central Excise duty an
the clearance of batteries of ‘estore’ brand also because they were under 55|
exemption limit. Since Appellant No. 1 was hit by the provisions of brand name
and was not entitled to the benefit of value based exemption limit they were
issued Show Cause Notice dated 22.01.2016, which was adjudicated upon by
the lower adjudicating authority, as stated above confirming Central Excise
duty of Rs. 18,68,589/- along with payment of interest and imposed penalty of
Rs. 18,68,989/- under Rule 26 of Central Excise Rules, 2002 (hereinafter
referred to as “Rules”). The impugned order also imposed penalty of
Rs.18,68,989/- each on Appellant No, 1 and Appellant No. 2 and Appellant No.

3 respectively. M
il

1. Being aggrieved with the impugned order, Appellant Mo, 1 preferred
appeal, inter alia, contending that the lower adjudicating authority has not
considered that their factory is situated in rural area and therefore, the
benefit of wvalue based exemption limit was available to them as per
Natification Mo. 08/2003-CE dated 01.03.2003 (hereinafter referred to as “the
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4
said Motification”); that the adjudicating authority findings that M/s. Euro are -

situated in urban area as defined vide Section 2(xxix) of Gujarat Town planning
and Urban Development Act, 1976, is incorrect, inasmuch as Section 2(xxix)
defines “Urban development area" and not “urban area” and they relied upon
the decision of the Hon'ble CESTAT, Bangalore in the case of M/s. BTM
Beverages Pvt. Ltd. reported as 2016 (337) E.L.T. 383 (Tri. - Bang.),

3.1 The Appellant No. 1 also submitted that the brand name “estore” was
assigned to them by the brand name owner, M/s Arbee Power Engineering Pvt.
Ltd., Coimbatore in their favour vide Assignment Deed dated 24.12.2012 and
therefore, the said brand name cannot be said to be usage of other’s brand,
that their factory is situated in a village, Dared hence, rural area and not under
municipal limits of Jamnagar city. Thus, as per the said Notification, they were
not hit by the provisions of brand name and were eligible for the benefit of
the value based exemption under the said notification, as per the following

case laws :-

(i) Excel Controlinkage Pvt. Ltd. 2016 (332) EL.T. 185 (Tri. Mumbai);
(i) Devilal Kutir Shop 2015 (329) E.L.T. 367 (Tri.-Del.);

(iii) Plasto Containers (India) P. Ltd. 2011 (268) E.L.T. 509 (Tri.-Mumbai);
(iv) Gujarat Engineering Works 2010{249) E.L.T. 86 (Tri.-Ahmd.); and
{v) Leo Engineering 2009 (241) E.L.T. 533 (Tri.-Ahmd.).

3.2 The Appellant Mo. 2, M/s Aarbee Power Engineering Pvt. Ltd.,
Coimbatore contended that they are a registered company and Rule 26 of the
Central Excise Rules, 2002 (hereinafter referred to as "the said Rules’) permits
imposition of penalty on a person and not on a firm or a company and relied on
(i) Woodmen Industries reported as 2004(164) E.L.T. 339 (Tri.- Kolkata),; (i)
Aditya Steel Industries reported as 1996 (B4) E.L.T 229 (Tribunal) and (iii)
Ponneri Steel Industries reported as 2008(221) E.L.T. 290 (Tr.- Chennati).

3.2.1 They also submitted that imposition of penalty under Rule 26 of the
Rules requires that any person who acquires possession of, or is in any way
concerned in transporting, keeping, or in any other manner deals with, any
excisable goods which he knows or has reason to believe are liable to
confiscation under the Act or rules, however, in the Show Cause Notice it is
not alleged that Appellant No. 2 knew or had reason to believe the said goods
were liable to confiscation under the Act and therefore, impasition of penalty
under Rule 26 ibid on this is not correct relying on the following cases (i) Shiel
Ice & Chemicals Pvt, Ltd. reported as 2004 (176) E.L.T. 897 (Tri.- Mumbai}, (i)
Elango Ravi reported as 2006 (198) E.L.T. 47 (Tri.- Bangalore)
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3.2.2 Appellant No. 2 contended that they are owner of the brand
name “estore”, and they were not engaged in manufacturing but engaged in
trading of battery only; that they entered in agreement with M/s Euro for
manufacture of batteries having brand name “estore” under Assignment deed
dated 24.12.2012 with specific condition - Not to sale this battery with
“astore” brand in the open market and therefore, the manufacturer had not
taken any benefits of their (i.e. appellant No. 2's | brand value / goodwill,
thus the benefit of value based exemption was available to the manufacturer

and consequently no penalty is imposable on the them.

33 The Appellant No. 3, Shri. Kiritbhai Khimjibhai Korat submitted that he
had na connection with the transactions of M/s. Euro as he did not manage or
administer the working of M/s Euro; that M/s. Eurc was owned by Shri
Shaileshbhai Keshavbhai Bhanderi and Appellant No. 3 was not concerned with
its working; that he was not involved in clearances of goods by M/s Euro and
hence he had not abetted any duty evasion by M/s Euro and all allegations

made against him are baseless and without any merit.

3.3.1 He submitted that the contents of the statements recorded by the
officers of Central Excise are not known to him and he was not allowed to read
these statements: that he came to know contents of statements only after the
receipt of the Show Cause Notice; that for imposition of penalty under Rule 26
of the Rules it is a pre-requisite that any person who acquires possession of, or
is in any way concerned in transporting, keeping, or in any other manner deals
with, any excisable goods which he knew or had reason to believe that they
were liable to confiscation under the Act or the Rules, however, in the instance
case it is nowhere alleged or proposed in the Show Cause Notice that goods
purchased/sold by him were liable for confiscation and hence penalty cannot
be imposed on him under Rule 26 ibid; that as per provisions of Rule 26 ibid,
penalty cannot be more than duty on such goods, however, no duty on goods
bought/ sold by them is gquantified and therefore, no penalty can be imposed

under Rule 26 of the Rules. N

4 Personal hearing in the matter was attended by Shri. Rahul Gajera,
Advocate who reiterated grounds of appeal and submitted that the factory
premises of Appellant No. 1 actually fall in village - Kansumra; that Jamnagar
Municipal Corporation, which is meant for urban area, does not cover this
village - Kansumra; that since their factory is situated in village area, the
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benefit of 551 exemption notification was available to them, even if they had

manufactured branded goods; that since the Show Cause Notice is not
sustainable, penalty on them and on other appellants cannot survive; that they
as purchasers can't be held responsible; that penalty under Rule 26 of the
Rules is also not applicable to a private limited company. No one appeared
from Department even though Personal Hearing notices were sent to the
jurisdictional Commissionerate.

FINDINGS:-

5. | have carefully gone through the facts of the case, the impugned order, all
Appeal memoranda, as well as oral and written submissions made by the
appellants. The issue to be decided in the present appeals is as to whether
M/s. Euro affixing other’s brand name is eligible for the benefit of value based
SS1 exemption Notification or not and if not then whether penalty imposed on
Appellant No. Z and Appellant No. 3 is correct or not.

b. M/s. Euro have contended that their factory is situated at GIDC Dared,
Phase 3 in Village - Kansumra which is notified rural area and therefore, as per
the said Motification, the benefit of the value based 55| exemption notification
is available to them and no Central Excise duty is payable by them even on
manufacture of goods under brand name owned by others. To support their
claim of location of their factory in rural area, Appellant No. 1 submitted a
copy of Certificate dated 03.10.2013 from Talati-cum-Mantri of Gram
Panchayat of Kansumra village and Certificate dated 29.10.2013 from
Mamlatdar of Jamnagar{Rural), | find that this contention was also raised
before the lower adjudicating authority, however the same has been
controverted based upon the findings at Para 35.6 of the impugned order that
village, Kansumra is falling within the limits of Jamnagar Area Development
Authority, which is urban area developmental authority for development of
urban areas as defined under Section 2(xxix) of Gujarat Town Planning and
Urban Development Act, 1976 and therefore, the factory has to be considered
to have been situated in urban area. This findings at Para 35.6 are reproduced

as under :- %‘\M |~

*35.6 I find that Government of Gujarot has enacted Gujarat
Town Planning and Urban Development Act, 1976 with an view to
consolidate and amend the law relating to the making and
development plons and town planning schemes in the State of Gujarat
w.e.f. 21.06.1976. Section 22 of the said act provides that the
Government of Gujarat can constitute an authority to be called the
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T
urban area development authority for proper development or any

urban aree with such adjocent areas. Therefore, in exercise of such
power the Government of Gujarat has constituted and authority by
the name of Jamnogar Area Development Authority on 01-02-1978
with the prime objective of prime objective to carry out the sustained
planned development of the area falling outside the periphery of
Jamnagar Municipal Corporation and its Jurisdiction consists of 26
Villages Nogarsim and the Jamnagar City. Name of villoge are as under

1. Samrat 13. Theba 25. Harshadpur |
2. Ravalsar 14. Hapa 26. Naranpur
3. Naghedi 15, Khimarana 27. Vasal |
4. Kansumra | 16. Morkanda 28. Aamra I
5. Chela ' 17. Dhunvav ~ | 29. Lakha-baval |
6. Dared 18. Juna Nagna 30 Masitiya |
7. Dadiya 19. Vibhapar 31, Jivapar
8. Mokhana 20. Nava Nagna 32. Dodhiya
9. Maghuna 21. Rozi - bet 33. Balambhadi
10. Konza 22. Dhinchada 34.  Champa
Beraza
11.lLavadiya | 23. khara Beraja | 35. Vav Beraza
12, Khimaliya | 24. Gordhanpuar 3. Gaduka |

| finc that the Village: Kamsumra is appearing at 5r. No. 4 of the
said table and it is falling with the limits of Jamnagar Area
Development Authority which is urban area development authority for
proper development or any urban areas with such adjocent areas.
Therefore, the Village: Kansumra is not a rural area as claimed by
M/s. Euro but it is urban areas as defined at Section 2{xxix) of Gujarat
Town Planning and Urban Development Act, 1976. The Certificate of
Gram Panchayat and mamlatdor are with respect to the revenue
survey in which the said unit is located. Just the name of name
Taluka : Jamnagar (Rural) cannot be a basis for extending benefit
value based clearance as claimed by M/s Euro as the Jamnagar (Rural)
Taluko has been constituted under Gujarat Land Revenue Code, 1879
which empowers Gujarat Government to constitute @ Taluka, ”

“4, The exemption contained fn this notification shall not apply to
specified goods bearing a brand name or trade name, whether
registered or not, of another person, except in the following cases -

=

oy

B

| would like to examine provisions of the brand name contained in the
said Notification, which is reproduced as under :-
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(a) where the specified goods, being in the nature of components or
parts of any machinery or equipment or appliances, are cleared for use
as original equipment in the manufacture of the said machinery or
equipment or appliances by following the procedure laid down in the
Central Excise (Removal of Goods at Concessional Rate of Duty for
Manufacture of Excisable Goods) Rules, 2001 -

Provided that manufacturers, whose oggregote value of clearances of
the specified goods for use as original equipment does not exceed

one hundred lakhs in the financial year 2002-2003 as
calculated in the manner specified in paragraph 1, may submit a
declaration regarding such use instead of following the procedure
lgid down in the said Central Excise (Removal of Goods at
Concessional Rate of Duty for Manufacture of Excisable Goods) Rules,
2001;

(b) where the specified goods bear a brand name or trade name of -
(i} the Khadi and Village Industries Commission; or

(i) a State Khadi and Village Industry Board; or

(iii) the National Small Industries Corporation; or

(iv) a State Small Industries Development Corporation; or

(v) aState Small Industries Corporation;

(¢) where the specified goods are manufactured in a factory located in
a " S

[Emphasis supplied]

6.2 The term ‘rural area’ has been defined under the said Motification which
reads as under :-

“H) “rural area” means the area comprised in a village as defined
in the land revenue records, excluding -

(i) the area under any municipal committee, municipal corporation,
town area committee, cantonment board or notified arca
commities. on

(i1} anyv that ma tified as an urban area by the Central
Ciovernment or a State Government."”
[Emphasis supplied]

-
6.3  On examining the relevant provisions of the said Notification, | find that

the words used therein are very categorical, unequivocal and unambiguous.
What is required to be examined is location of the factory, and limits of urban
area developmental authority, which the lower adjudicating authority has
discussed in order to decide eligibility of the said Notification. The lower
adjudicating authority has correctly denied the claimed benefit on the ground
that place of the factory is covered by notification issued by Jamnagar Area
Development Authority and therefore, the place of factory cannot be
considered as rural area. | agree with his reasoning, more so when the
appellant has failed to substantiate their claim by furnishing anything contrary
to it.
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]
6.4 | find that Appellant Mo.1 has in fact cleared the excisable goods valued

at Rs. 1,51,21,270/- to Appellant No. 2, whose brand name ‘estore’ Appellant
No. 1 was using. Therefore, the appellant is required to pay Central Excise duty
as confirmed in the impugned order, along with interest under Section 11AB
now (Section 11AA) of the Act. Since Appellant No. 1 has violated the condition
of the notificaticn with intent to evade payment of duty they are required to
be imposed penalty under Section 11AC of the Act and hence the equal
mandatory penalty imposed in the impugned order on Appellant No. 1 under
Section 11AC of the Act is upheld. The penalty on Appellant No. 2 also needs to
be upheld and his plea that penalty could not be imposed on him under Rule 26
of the Rules, Appellant being a company is not tenable in light of the decision
of the Hon'ble CESTAT in the case of M/s. Suraj Medical Agencies reported as
2015 (330) E.L.T. 240 (Tri. - Del.)

“32. Ay regards the ather point of dispute as to whether the provisions of
Rule 26 are attracted only in respect of natural persons or can be imvoked
Jor imposition of penalty on a company or firm, we find that the Tribunal in
the case of Twemty First Century Wire Rods Lid v CCE & Cus, Goa
(supra) relying upon the Apex Court's judgment in the case of Madhumilan
Svatex Ltd v, Union of India (supra), has in para 38 of the judgment held
char penalty under Rule 26 can be imposed even on companies and the word

person’ in this Rule need not be o on_and would include a
juristic person_also which can be a firm, a corporate body or gven
company. The Apex Court in the case of Madhumilan Syntex Ld v. Union
of India (xupra) had in para 23 of the judgment held that while it is, no
doubt, true that a company is not a natural person but is a ‘legal’ or
‘furistic” person, the ‘Corporate criminal liability” is not unknown o law
and that while a company cannot be ordered to suffer imprisonment, other
conseguences =g payment of fine etc, can ensue. Though Apex Court vide
arder reported in 2004 (170) ELT. A307 (8.C) has dismissed the civil
appeal filed hy the Government against Tribunal's order in case of
Woodmen Industries v. CCE, Patna {supra), the Apex Court’s order being
mere dismissal of civil appeal without giving any reasons does not lay down
a binding precedent and it is only the Apex Court's fudgment on this issue in
COse_o umilan Symtex Ltd (supra) which has fo be treated as a

hinding precedent, In view of this, notwithstanding the Tribunal’s judgment
in the case of Woodmen Industries v. CCE, Patna (supra), ihe civil appeal
against which has been dismissed by the Apex Court, I am of view that the
order recorded by Member (Technical) being in accordance with the Apex
Court's judement in the case of Madhumilan Syntex Lid v Union of India
{(supra) is the correct order.”

7. Regarding penalty on Appellant No. 3, | find that the lower adjudicating
authority has imposed personal penalty under Rule 26 on him for the reason
that he used to handle unaccounted supply of raw materials, sales, payment
and accounts of M/s. Euro. As discussed above, | find that Appellant No, 1 has
evaded Central Excise duty with intent and hence | do not see any reason as to

why personal penalty upon Appellant Mo. 3, who 1s partner of M/s. Axis Alloys
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Industries, Jamnagar who had supplied raw materials to M/s. Eure, should not

be imposed.

B. In view of the above, the impugned order is upheld and appeals are

rejected.

9. ardrmeeat g g 1 o i & e I o0 A R e
9. The appeals filed by the appellants stand disposed of in above terms.
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BY R.P.A.D.

To,

1. M/s Euro Auto Industries, Plot No.
3369, GIDC Dared, Phase-lll,
Jamnagar- 361004,

2. Mis Aarbee power Engineering Pvt.
Lid, 213, Chellappa Gounder
Street, Kattor, Coimbatore- 641009,

3. Kintbhai Kimjbhai Korat, Pariner,
M/s Axis Alloys Industrices, Plot No.
4708, Road No. 02, Phase- Il
Dared, Jamnagar.

Copy for information and necessary action to :-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad for his information please

The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.
The Additional Commissioner, GST & Central Excise, Rajkot
Commissionerate, Rajkot.

The Assistant Commissioner, GST & Central Excise City Division, Jamnagar.
Guard File.
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