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Any person aggrieved by his Order-in-Appeal may file an;ppeal lo the approprrale authority in the followlng way
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Appeat to Customs, Exosr, & Service Tax Appellate Tribunal under Section 358 of CEA. 1944 / Under Sectaon 86 of the

Finance Acl, 1994 an appeal lies to:-
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The speciai bench ol Cust)ms, Excise & Service Tax Appellate Tribuoal of West Elock No. 2, R.K. Puram, New Delhi in all

malters relaling lo classificnliofl and valu6tion

rq{ird qndiq l(a) ,i Ta( ,N xsrdl i I'Frdt rtc stt Jrflt dltr rF. a.?Fr 
'Fr4 

?.'F6 r'ii ddr6{ lr+&Ir ;,rqrfuf{q
(frefct *r cli'{f, ei*{ Sir6r. . affiq , TflrS lrfa rrrat:r5rcr<n'- rl..tE +l *l sr* rnf{' tt

io the West regronal bench ol Customs, Excise E Servrce Tax Appellale Tribunal (CESTAT) at, 2{ Floor, Bhaumali Bhawan.

Asarwa Ahmedabad'38001(, in c6se ot appeals olher lhan as menlioned in para- 1(a) above
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The appeat lo lhe Appettale Tribunat shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of CenAal

Excise (Appeal) Rules, 201)1 and shall be accompanied agai.st one which al leasl should be accompanied by a Iee of Rs

1.000i- Rs.50O0l, Rs 10,010/- where amounl ot duty demand/iflterest/penalty/refund is uplo 5 Lac-. 5 Lac lo 50 Lac and

above 50 Lac respectively in the lorm of crossed bank dratt jn favour of Asst Regis[ar of braoch of any nominated public

sector bank o, the pl6ce v..here lhe bench of any nominated public sector bank of the place where lhe bench of the Tribunal

is silualed. Application ma,le for grant of slay shall tte accompanied by a fee of Rs 500l
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The appeat under sub section (1) of Section 86 o{ the Finance Acl, 1994, to the Appellate Tribunal Shall be filed in

qoadruplicate in Form S.T 5 as prescribed under Rule 9(1) of the Sarvice Tax Rules, 1994, and Shall be accompanieL by a

copy of the order appeated againsl (one ot whch sball b€ certified copy) and should be accompanied by a lees ol Rs

1000! where lhe amount oi service Ex E interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the

amounl of servrce lax & nteresl demanded & penilly levied is more than five lakhs bul not exceedjng Rs. Fifiy Lakhs.

Rs.10,000t where the amount of service ta)( & lnteresl demahded & penalty levied is more lhan lifly Lakhs rupees, in lhe

form of crossed bank drall in lavour of lhe Assistanl Registrar oI the bench of nominaled Public Sector Bank of lhe place

where lhe bench of lribunal rs situated. / Applicatidn made for qranl of slay shall be accompanied by a tee ol Rs.5o0/'

I

(0

(ii)

(ii,)

I rrr



-)
...2

G-a gfuaqs, 1994 *r qrn 86 fi rq-qr{rjt (2) lri (2A) t 3iEdd d ar r{r 3Tfd, c-cr6{ fr{rrnrm, 1994, *' frqr 9(2) ws(2A) + rd hrrtft-a cc-{ s.T.-7 tr fi iir Fhrfr qi rsrF fiFr xr{rfi, +Aq rarq nF5 lFry }rqqir Grfff,l, fi;frq raqE {arcd*r qrfrd 3riarr a cfr{i rnra 6t (rnr f r-+ cfr rqrFrd a-i ',cor rih 
"T-i .-"r" **d;*i; il'ffi*#Tfl." {6/ +E.... +t rffiq -qrqrtu.{Er +t 3nt{a rJ 6{i $r frt{ ta'"ril rre.i *, dfr ,i 

"";;il"# #l')' "*The appeal under sub s€clion (2) and (2A) of the seclion 86 the Finan.e Ac1 1994, shalt be filed in For ST.7 as prescribed
under Rule I (2) E 9(2A) of the Service Tax Rutes, i994 and sha be accompanied b), a copy of order of Commissjonercenlral Excise oI commissrcoer' cenlral Excise (Appeals) (one of which shall be a cerlitied copy) and copy of lhe orderpas-sed by lhe commissloner aulhorizing lhe Assistant commissioner or Deputy commissroner of centrat Ercise/ service Taxro lile lhe appeat belore the Appellale Tribunal.

)._\,

(i)

I
(ii)

(c)

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(D)

(E)

(F)

rtfl tr6 f*q.3*rd {6 ou s-drFr -vtrtq crfu.{Er (s*) a. cfr rffi + tr,-d, *-fis rtr? rrffi n,.firy 19aa *'tnn 3s!6 + JrdJia, st fr ffiq rftfry t994 Er .m s3'* ti-trd ft +l $ .mi Ar 
"t t."fi d; ; cfr ;;Aqcrfufi{sr * x+d +-rd srq r.cE {6rt-dr +l Fizr *. t0 cftrra 1,0*1, * -i, t" E*_a, itcrtaa' t, d E ;: * ;'retaffi t, 6r TJrdra Ffiqr s*. +rrt'* re trm i.riata asr r+ # h-;dto im q. oe *" * 

'}n-';1,'-'' -t

... Ifr: 
=f 

g6 ('{ *{16{ i rirn-a *izr B(. ,rq 
Td+- t frFi enft-d t(i) !.m 1i A * liTffr.6ff

(ir) $;ric n,I A ff 16 zrd-d {lr-t
(iii) d-rlc rqr A:mr-fr * h-fi 6 + :i#ra iq .6r
- qri rr 1* lff trrfl t crdrra ffiq G'. a rfufr{s 201a + 3ms t {6 i6s 3rtriq crffi i snrr iiqrfli-ien-a r* r.s J{q-d +f q rff t}at/

lof an appeal lo be frled belore lhe CESTAT, under section 35F of the central Excise Acl. 1944 which is also madeapplicable lo service Tax under seclion 83 of lhe Finance Acl, 1994, an appeat against thrs order shall lie belore the Tribunal
on payment of 109' o' the duty demanded where duly or duly and penalty aie in dispure, or p€nalty, wheae penalty alone is indispute. p.ovided lhe amount of pre-deposil payable would be subject to a ceiling of Rs. lO Crores,

Under Central Excise and Service Tax, .Duly 
Demancted, shall inctude :(i) amount delerminod under Section 1l D;

(ii) amount of eroneous Cenvat Credil laken:
(iii) amount payabto under Rute 6 of the Cenval C.edil Rutes

_ provided furlher lhat lhe provisions of this seclion shall not apply to lhe slay application and appeals pending before
any appellale authority prior lo the commencement of lhe Finance (No.2) Act, 2014.

grra Tr+E 6'r q{frnrr nli-ri :

Rovillon sppllc;flon lo Gov6mmonI of lndia:

ry vdT & T{terq qrfufi ffifud x,f,d t. iffq rflrd prn+ yftifirq, j994 fi rrrp 35EE t.qtm crdd + lrdfd J*rrFo-s. mra Ei6r, Tifieror :rri6i f+rf, h-n rirdq. 
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ut,ft ,rtu:-#., a" #"-il #: -g'ti-# i.,tij8, ]afs'qr f,rfl qrft('t / '
A revision applicalion lies io lhe uoder secrelary, lo the Government of lndia, Revision Appiication Unit, Manistry of Finance,Deparhent of Revenue, 4th Floor. Jeevan Deep Euilding, Parliament Streel, New Delhi-l tb0o1. under Section'3,EE of iheCEA 1944 in respect of lhe fo owing case, governed by lirit provtso to s,b_section (1) of Section_isB ibid:

g I"^ t FP Tfffl.I + ffEn t. ro T+sn fr* Frd +t i6S +n@ri S ,iRR zIF & cr{rrFd + atla qr ffi lrer 6r{@ri qr
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ln case of eny bss ol g'ooos. where lhe loss occrlrs in lmnsjt from a fuctory lo a warehouse or to another factory or from one
warehouse to anolher during lhe course ot processing of lhe goods in a wirehouse or in slo.age whether in a faaory or in a

*rad i {rr{ l6s rq qr st{ ;F} furd s{ ra Er * frftuisr + ylrfd 6.t ar q{ :{t G r;.;fic rflr{ g6 i r. (fri.) *
drx-* ,t, ii Trrd * rrr{ fs$ {IE qr qt-{ qt ftda fi zr$ tr /
ln case ol tebale o, duly ol excise on goods exported lo any country or terrilory outside lndia of on ercisable malerial used rn
the manufaclure o, the goods which are exporled to any counlry or t;r.itory oul;de lndia.

qft dE_qa. 6r {rrda f6q Fr-ar xr.d * {rdr, icrfr qr {cri +l xrd E+ra'Giqr Trcr tt /
ln case of goods exported outside tndja export lo Nepat or Bhulan, whhout payment of duty.
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\.E rfft fanr qTdrrrd} t ?rra Fra fi ,rj t lit{ t€
3lrfir ir rll{{d (;Cr4 + rdrr lirA .fiOtir{ la. Z), 1998 fr trflr 109 * rsnr fica Sr zr+ .nt-€. xrrar rsrqrfrfu .n qr ilr{ Aqfr-a tu(' ,rt tt/
Credil ol any duty allowed lo be utilized lowards payment ot excise duty on linal products Lrnder the provisions of this Act o.
lhe Rules made there under such order is passed by the Commissionei iAppeals) on or aher, lhe daie appoinled under Sec.'109 of lhe Finance (No.2) Act, 1998.

rc{t€ 3ntai 8r d cfiiqi crr{ Tiqr EA-s ,, Bt-fi +fiq rflra{ qr6 (nfro ri{xT{&, 2001, i ft.{ 9 + liazta FdFfr€ t,
ryvrhr*-+itqsr+3xrd*lifa€rgt*qlBqrlc{trai{*ri"*inrr5aarfir{3r+{3nhr&a}cf$sirra#ilm
ffd\'r Hrq & +drq r.qr r5m lfufi+x, 1944 +r unr 35-EE t ?r6a atrna g* a gqrq,fr + xrF? * aii c{ in 6 €r cftTiE'i fi * qfiqt /
The above applicalion shall be made in duplicate in Form No. EA-8 as specified under Rule,9 of Centra, Ercise (Appeals)
Ru1e5,2001 wilhin 3 months from lhe dale on which the order sought b;e appealed agaiosi is communicatea ana'snatt oe
accompanied by two copies each ol lhe OIO and Order-ln-Appeal. ll should also be acc;panied by a copy of TR-6 Challan
evidencing paymenl of prescribed fee as prescribed under section 35-EE ol cEA, 1944, under Major iead oi'Account.

:a_{Irrq .}rra-aa + Fnr iffifud hrrift-d ?fffi A jrflq?fi fi "{r* 
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I
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The.evrslon-applicallon shall be accompanied by a fee ot Rs.2O0/. where lhe amount invotved in Rupees One Lac or lest
and Rs. 1000/- where lhe amounl involved is more than Rupees One Lac.

* fi Itry ! ri ne rat 6t TlIrrarr t d rd-+ 6a Jnhr t it(' rl-6 6r fl?na, rqlira rrr + hqr f,rir qrfrdt rff a!.q fi
drd g('|fr-fi ftuor qtr 6r{ t -trl * ii( qrnfu,i }iHrq rqrtuar{vr fu r.+ n*a qr *-dq glon at a-fi :rriq-a f*cr qrdr t 

' 
I

ln case, il lhe order covers various numbers ol ordeF in Original, fue for each O.l.O. shoutd be paid in lhe aforesaid ma;ner,
not wilhslanding the lact lhal lhe one appeal lo lhe Appellanl Tribunal or the one applicalion to tie Centrat Govl As lhe case
may be, is filled to avoid scriploria work if excising Rs. I takh tee ot Rs. 100t for each.

ryI_fr"Irl ]I:Iitufrq{. 1975, t Jr;rsfr-t i 3r.{fir{ { 3lrhr (d R7li lnarr fr qfr ER Aqifr-d 6.50 rqi 6r;{r.rrdq {6 IErs? jII irer qlftqt /
One copy ol applcalDn or O l.O as lhe case may be, and the order of the adjudicating authorily shall bea. a court fee slamp
ol Rs. 6.50 as prescnbed under Schedule,l in terms of lhe Cou( Fee Acl.t975. as amended

dEr 1F$. +-drq lFqE !16 (rd *d]-fr $ffiq arqrtu+rq l+rt Eft) E.qffi-e, tgBZ , aj+ (r{ Jrjq FrHrd mrdt 6i
firaftir 6Gt {re ElqA fi 3ik rfr rnia gr+ftd F#.qr Jrrdr tt i
Allenlion is also inviled lo lhe rules covering lhese and olher related matters contained in lhe Cusloms, Ercise ancl SeNice
Appellale Tribunal (Procedure) Rutes, 1982_

lEq 3t{^&q $Mr 6} jqrdr Erfud 6.i * s{frf-a .qr*" n+qa ft r{lddiF cr4lrIit t fr(, l+drrf iisFft{ a"xFa
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For lhe elab-orale. detailed and lalesl provrsi;s r€laling to ffing of appeat ro rhe higher appe ate aurhorily, the appelanl may
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:: ORDER IN APPEAL ::
0"j

\

M/s. Euro Auto lndustries, Plot No. 3369, GIDC, Phase-lll, Dared, Dist:

Jamnagar (hereinafter refened fo as'Appellant No. 1'or'M/s. Euro'); M/s

Aarbee Power Engineering Pvt. Ltd., Coimbatore (hereinafter refened to as

'Appellant No. 2') and Shri. Kiritbhai Khimjibhai Korat, Partner of M/s Axis Alloys

lndustries, Jamnagar (hereinafter refened to as 'Appellant No. 3') filed appeals

against Order-in-Original No. 35/ADClPV12016-17 dated 30.09.2016 (hereinafter

refened fo as 'the impugned order') passed by the Additional Commissioner,

Central Excise & Customs, Rajkot (hereinafter refened to as 'the lower

adjudicating authority').

2. The brief facts of the case are that Appellant No. 1 was not registered

with Centrat Excise Department even if was engaged in manufacturing

batteries and clearing under two brands names, namety (1 ) "Euro Ptus" and (2)

,,estore"; that shri. Shaiteshbhai Bhanderi, proprietor of M/s Euro ctarified that

"Euro ptus" brand betonged to their firm and another brand "estore" was

registered brand of M/s Aarbee Power Engineering Pvt. Ltd., coimbatore and

they were setting batteries after affixing their brand;, that during search

operations on 26.03.2013, Screen Ptates meant for affixing "estore" brand on

the batteries were found from the factory premises of Appettant No. 1; that

they cleared ,,estore,' brand battery during 2012-13 and 2013-14; that they did

not obtain centraL Excise registration and did not pay centra[ Excise duty on

the ctearance of batteries of 'estore' brand also because they were under ssl

exemption timit. since Appettant No. 1 was hit by the provisions of brand name

and was not entitted to the benefit of vatue based exemption limit they were

issued Show cause Notice dated 22.01 .2016, which was adjudicated upon by

the lower adjudicating authority, as stated above confirming central Excise

duty of Rs. 18,68,989/- atong with payment of interest and imposed penatty of

Rs. 18,68,989/- under Rute 26 of Centrat Excise Rules, 2002 (hereinafter

referred to as "Rules"). The impugned order atso imposed penatty of

Rs.18,68,989/- each on Appel.tant No. 1 and Appettant No. 2 and Appetlant No.

3 respectivety. 
$"yD-

3. Being aggrieved with the impugned order, Appettant No' 1 preferred

appeat, inter atia, contending that the tower adjudicating authority has not

considered that their factory is situated in rural area and therefore, the

benefit of value based exemption timit was avaitabte to them as per

Notification No. 08/2003-cE dated 01.03.2003 (hereinafter referred to as "the
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said Notification"); that the adjudicating authority findings that M/s. Euro are

situated in urban area as defined vide Section 2(xxix) of Gujarat Town planning

and Urban Development Acl, '1976, is incorrect, inasmuch as Section 2(xxix)

defines "Urban development area" and not "urban area" and they relied upon

the decision of the Hon'bte CESTAT, Bangatore in the case of M/s. BTM

Beverages Pvt. Ltd. reported as 2016 (337) E.L.T. 383 (Tri. - Bang.).

3.1 The Appettant No. 1 also submitted that the brand name "estore" was

assigned to them by the brand name owner, M/s Arbee Power Engineering Pvt.

Ltd., Coimbatore in their favour vide Assignment Deed dated 24.12.7017 and

therefore, the said brand name cannot be said to be usage of other's brand;

that their factory is situated in a viltage, Dared hence, rural area and not under

municipal timits of Jamnagar city. Thus, as per the said Notification, they were

not hit by the provisions of brand name and were etigible for the benefit of

the vatue based exemption under the said notification, as per the fotlowing

case taws :-

(i) Excet Controtinkage Pvt. Ltd. 2016 (332) E.L.T. 185 (Tri. Mumbai);

(ii) Devitat Kutir Shop 2015 (329) E.L.T. 367 (Tri.-Det.);

(iii) Ptasto Containers (lndia) P. Ltd. 2011 (268) E.L.T. 509 (Tri.-Mumbai);

(iv) Gujarat Engineering Works 2010(249) E.L.T. 86 (Tri.-Ahmd.); and

(v) LeoEngineering 2009 (241) E.1.T.533 (Tri.-Ahmd.).

3.2 The Appettant No. 2, M/s Aarbee Power Engineering Pvt. Ltd.,

Coimbatore contended that they are a registered company and Rute 26 of the

Central Excise Rutes, 2002 (hereinofter referred to os "the said Rutes") permits

imposition of penatty on a person and not on a firm or a company and relied on

(i) Woodmen lndustries reported as 2004(164) E.L.T. 339 (Tri.- Kotkata),; (ii)

Aditya Steet lndustries reported as 1996 (84) E.L.T 229 (Tribunat) and (iii)

Ponneri Steet lndustries reported as 2008(221) E.L.T. 290 (Tr.- Chennai).

3.7.1 They atso submitted that imposition of penatty under Rute 26 of the

Rules requires that any person who acquires possession of, or is in any way

concerned in transPorting, keeping, or in any other manner deats with, any

excisabte goods which he knows or has reason to betieve are liabte to

confiscation under the Act or rutes, however, in the Show Cause Notice it is

not atteged that Appettant No. 2 knew or had reason to betieve the said goods

were liable to confiscation under the Act and therefore, imposition of penalty

under Rule 26 ibid on this is not correct retying on the fottowing cases (i) Shiet

lce & Chemicats Pvt. Ltd. reported as 2004 (176) E.L.T. 897 (Tri.- Mumbai), (ii)

Etango Ravi reported as 2006.(198) E.L.T. 47 (Tri.- Bangatore)

.': '
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fi.,
3.7.? Appettant No. 2 contended that they are owner of the brand

name 
..estore", and they were not engaged in manufacturing but engaged in

trading of battery onty; that they entered in agreement with M/s Euro for

manufacture of batteries having brand name "estore" under Assignment deed

dated 24.12.2012 with specific condition Not to sate this battery with

,,estore,, brand in the open market and therefore, the manufacturer had not

taken any benefits of their (i.e. appettant No' 21s ) brand vatue / goodwitt'

thus the benefit of vatue based exemption was avaitabte to the manufacturer

and consequentty no penal,ty is imposabte on the them'

3.3TheAppettantNo.3,shri.KiritbhaiKhimjibhaiKoratsubmittedthathe

had no connection with the transactions of M/s. Euro as he did not manage or

administer the working of M/s Euro; that M/s. Euro was owned by Shri

Shaiteshbhai Keshavbhai Bhanderi and Appettant No. 3 was not concerned with

its working; that he was not involved in clearances of goods by M/s Euro and

hence he had not abetted any duty evasion by M/s Euro and alt attegations

made against him are baseless and without any merit'

3.3.1 He submitted that the contents of the statements recorded by the

officers of centrat Excise are not known to him and he was not attowed to read

these statements; that he came to know contents of statements onty after the

receipt of the show cause Notice; that for imposition of penatty under Rute 26

of the Rutes it is a pre-requisite that any person who acquires possession of, or

is in any way concerned in transPorting, keeping, or in any other manner deats

with, any excisabte goods which he knew or had reason to betieve that they

were tiabte to confiscation under the Act or the Rutes, however, in the instance

case it is nowhere atteged or proposed in the Show cause Notice that goods

purchased/sotd by him were tiabte for confiscation and hence penatty cannot

be imposed on him under Rute 26 ibid; that as per provisions of Rute 26 ibid,

penatty cannot be more than duty on such goods, however, no duty on goods

bought/ sotd by them is quantified and therefore, no penatty can be imposed

under Rute 26 of the Rutes.

4. Personal hearing in the matter was attended by Shri' Rahul Gajera'

Advocate who reiterated grounds of appeat and submitted that the factory

premises of Appettant No. 1 actual,ty fatt in vitlage - Kansumra; that Jamnagar

Municipat corporation, which is meant for urban area, does not cover this

vittage - Kansumra; that since theilfactary is situated in vittage area, the
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benefit of 5Sl exemption notification was avaitabte to them, even if they had

manufactured branded goods; that since the Show Cause Notice is not

sustainable, penatty on them and on other appetlants cannot survive; that they

as purchasers can't be hetd responsibte; that penatty under Rule 26 of the

Rutes is atso not appticabte to a private limited company. No one appeared

from Department even though Personal Hearing notices were sent to the

jurisdictionat Commissionerate.

FINDINGS:.

5. I have carefully gone through the facts of the case, the impugned order, atl

Appeal, niemoranda, as we[[ as oral and written submissions made by the

appettants. The issue to be decided in the present appeats is as to whether

M/s. Euro affixing other's brand name is etigibte for the benefit of vatue based

SSI exemption Notification or not and if not then whether penatty imposed on

Appeltant No. 2 and Appettant No. 3 is correct or not.

6. M/s. Euro have contended that their factory is situated at GIDC Dared,

Phase 3 in Vittage - Kansumra which is notified rura[ area and therefore, as per

the said Notification, the benefit of the vatue based S5l exemption notification

is avaitable to them and no Centrat Excise duty is payabte by them even on

manufacture of goods under brand name owned by others' To support their

ctaim of location of their factory in rural area, Appeltant No. 1 submitted a

copy of Certificate dated 03.10.2013 from Tatati'cum-Mantri of Gram

Panchayat of Kansumra vitlage and Certificate dated 29.10.2013 from

Mamtatdar of Jamnagar(Rural). I find that this contention was atso raised

before the tower adjudicating authority, however the same has been

controverted based upon the findings at Para 35.6 of the impugned order that

vittage, Kansumra is fatting within the limits of Jamnagar Area Devetopment

Authority, which is urban area devetopmental authority for development of

urban areas as defined under section 2(xxix) of Gujarat Town Planning and

Urban Devetopment Act, 1976 and therefore, the factory has to be considered

to have been situated in urban area. This findings at Para 35.6 are reproduced

as under :-

"35.5 I find thot Government of Guiarot hos enocted Gujarat

Town Plonning and urban DeYelopment Act, 1976 with an view to

consolidote and amend the law relating to the making and

development plons and town planning schemes in the Stote of Guiarat

w.e.f. 21.06.1976. Section 22 of the said act provides thot the

Government of Guiorot con constitute on authority to be called the

J ,.'
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urbon area development authority for proper development or ony

urbon orea with such odjocent oreos. Therefore, in exercise of such

power the Government of Guiarot hos constituted ond authority by

the name of Jamnagor Area Development Authority on 01'02-1978

with the prime obiective of prime obiective to carry out the sustained

planned development of the area folling outside the periphery of

Jamnagar lAunicipol Corporotion and its Jurisdiction consists of 26

Vitlages Nogarsim ond the Jomnagar City. Nome of village ore as under

12. Khimatiya

I find that the Village: Komsumra is oppearing ot 5r. No. 4 of the

said toble and it is folling with the limits of Jamnagar Area

Development Authority which is urbon area development authority for

proper development or any urban oreas with such odjocent areas.

Therefore, the Village: Konsumra is not a rurol oreo as claimed by

lvlls. Euro but it is urban oreos os defined ot Section 2(xxix) of Guiarat

Town Plonning and Urbon Development Act, 1976. The Certificate of

Gram Ponchoyat ond momlotdar ore with respect to the revenue

survey in which the said unit is locoted. Just the name of name

Toluka : Jamnagar (Rural) connot be a basis for extending benefit

volue bosed clearance as cloimed by ltlls Euro as the Jamnagar (Rural)

Taluko has been constituted under Guiarot Lond Revenue Code, 1879

which empowers Gujarat Government to constitute a Taluko."

6.1 I woutd like to examine provisions of the brand name contained in the

said Notification, which is reproduced as under:'

"4. The exemption contoined in this notification shall not apply to
specified goods bearing a brond nome or trode nome, whether
registered or not, of another pertun, except in the following coses -

1. Samrat

2. Ravatsar

3. Naghedi

4. Kansumra

5. Cheta

6. Dared

7. Dadiya

8. Mokhana

9. Naghuna

10. Konza

'l 1. La'vadiya

13. Theba 25. Harshadpur

'14. Hapa 26. Naranpur

15. Khimarana 27. Vasai

16. Morkanda 28. Aamra

17. Dhunvav 29. Lakha-baval

18. Juna Nagna 30. Masitiya

'19. Vibhapar 31 . Jivapar

20. Nava Nagna 32. Dodhiya

21 . Rozi - bet 33. Batambhadi

22. Dhinchada 34. Champa

Beraza

23. khara Beraja 35. Vav Beraza

24. Gordhanpuar 36. Gaduka
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(a) where the specified goods, being in the nature of components or

parts of any machinery or equipment or appliances, are,oleared for use

is orisina[ equiDment in the manufacture of the said machinery or

equiprient or uppliances by following the procedure laid down in the

Ciniral Excise litemoval 6f Goods at Concessional Rate of Duty for

Manufacture of Excisable Goods) Rules,2001 :-

Provided thot manufocturers, whose aggregate value of cleorances of
the specified goods for use as original equipment does 

-not 
exceed

rupeis 6ne iundred lokhs in the finoncial yeor 2N2'2M3 as

cdlculoted in the manner specified in paragraph 1, may submit a

declaration regarding such use instead of following the procedure

laid down in the said Central Excise (Removal of Goods at
Concessionol Rate of Duty for lAonufacture of Excisable Goods) Rules'

2001;

(b) where the specified goods bear a brand name or trade name of -

(i) the Ktradi and Village Industries Commission; or

(ii) a State Khadi and Village Industry Board; or

(iii) the National Small Industries Corporation; or

(iv) a State Small Iadustries Development Corporation; or

(v) a State Small Industries Corporation;
(c) where the spqcfLed soods are manufactured in a factory located in
a rural area. "

IEmphasis supptied]

6.2 The term 'rr.lrat area' has been defined under the said Notification which

reads as under:-

"H) "rural area" means the area comprised in a vittage as defined

in the land revenue records, excluding -

(i) the area under any municipal committee, municipal corporation,

town area committee, cantonment board or notified area

committee, on

(ii) any area that mav be notified as an urban area bv the Cenhal

Govemment or a State Govemment,"

lEmphasis supptiedl

6.3 On examining the relevant provisions of the said Notification, I find that

the words used therein are very categoricat, unequivocal and unambiguous.

What is required to be examined is location of the factory, and limits of urban

area developmental authority, which the tower adjudicating authority has

discussed in order to decide etigibitity of the said Notification. The lower

adjudicating authority has correctly denied the claimed benefit on the ground

that ptace of the factory is covered by notification issued by Jamnagar Area

Devetopment Authority and therefore, the ptace of factory cannot be

considered as rurat area. I agree with his reasoning, more so when the

appettant has faited to substantiate their ctaim by furnishing anything contrary

to it.
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6.4 I find that Appettant No.1 has in fact cteared the excisabte goods vatued

at Rs. 1,51,21,270t- lo Appettant No. 2, whose brand name 'estore' Appettant

No. 1 was using. Therefore, the appetlant is required to pay Central Excise duty

as confirmed in the impugned order, atong with interest under Section'l1AB

now (section 11AA) of the Act. since Appettant No. t has viotated the condition

of the notification with intent to evade payment of duty they are required to

be imposed penatty under Section 11AC of the Act and hence the equal

mandatory penatty imposed in the impugned order on Appeltant No. 1 under

Section 11AC of the Act is uphetd. The penatty on Appettant No. 2 atso needs to

be uphetd and his ptea that penatty coutd not be imposed on him under Rute 26

of the Rules, Appettant being a company is not tenable in tight of the decision

of the Hon'ble CESTAT in the case of M/s. Suraj Medicat Agencies reported as

2015 (330) E.L.T. 240 (Tri. - Det.)

"32. As regards the other point of dispute as to whether the provisions of
Rule 26 are ottracted only in respect of natural persons or can be invoked

for imposition of penalty on a company or frm, we find that the Trtbunal in

the case of 7 wenty First Century Wire Rods Ltd. v. CCE & Cus., Goa

(supra) relviw upon the Apex Court's iudqment in the case of Madhumilan

Svntex Ltd. v. Union of India lsunrd- has in oara 38 of the iudsment held

^',!,( L.

th r Rule 26 can be imnosed even on comoanies and the word
'Derson' in lhis Rule need nol be a natural nerson and would include a

tur$ttc Dersott also which can be a firm. a cornorate bo or even a

companv. The Apex Court in the case of Madhumilan Syntex Ltd. v. Union

of India (supra) had in para 23 of the judgment held that while it is, no

rloubt, true that a company is not a natural person but is a 'legal' or

'juristic' person, the 'Corporate criminal liability' is not unknown to law

and that while a company cannot be ordered to suffer imprisonment, other

consequences ,?.g. pdyment offine etc. can ensue. Though Apex Court vide

order reportect in 2004 070 E.L.T. A307 (5.C.) has dismissed the civil

appeal fited )ry the Government against Tribunal's order in case of
Woodmen Industries v. CCE, Patna (supra), the Apex Court's order being

mere dismissal of ctvil appeal without giving any reasons does not lay down

a binding precedent and it is onlv the Apex Court's iudsment on this issue in

case of Madhumilan Svntex Ltd. lsuord which has to be treated as o

bindins orecedent. In view of this, nowithstanding the Tribunal's judgment

in the case of lltoodmen Industrtes v. CCE, Patna (supra), the civil appeal

agairut which 
'tas 

been dismissed by the Apex Court, I am of view lhat the

order recorded by Menber Qechnical) being in accotdance with the Apex

Court's judgmtnt in the case of Madhumilan Syntex Ltd. v. Union of India

(supra) is the c,trrect order. "

IEmphasis suPPtied]

7. Regarding penalty on Appe[tant No. 3, I find that the tower adjudicating

authority has imposed personal penatty under Rute 26 on him for the reason

that he used to handle unaccounted suppty of raw materiats, sales, payment

and accounts of M/s. Euro. As discussed above, I find that Appettant No. t has

evaded Central Excise duty with intent and hence I do not see any reason as to

why personal penatty upon Appeltant No. 3, who is partner of M/s. Axis Attoys
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lndustries, Jamnagar who had supptied raw materiats to M/s. Euro, should not

be imposed.

8. ln view of the above, the impugned order is upheld and appeals are

rejected.

9. sqrrat r-m rS f,r zr$ srtrt ar Hrcnr 3g{tff dt*. tfrqr Eildr t r

9. The appeals fited by the appellants stand disposed of in above terms.

\N\B

.T

g8r
srgtrd (3rftr)

r ,',.,t

BY R.P.A.D.

To,

1 M/s Euro Auto lndustries, Plot No.

3369, GIDC Dared, Phase-lll,
Jamnagar- 361004.

2. M/s Aarbee power Engineering Pvt.

Ltd., 213, Chellappa Gounder
Street, Kattor, Coimbatore- 641 009.

3. Kiritbhai Kimjibhai Korat, Partner,

M/s Axis Alloys lndustrioes, Plot No.

4708, Road No. 02, Phase- lll,
Dared, Jamnagar.

Copy for information and necessary action to :-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad for his information please.

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

3. The Additional Commissioner, GST & Central Excise, Rajkot

Commissionerate, Rajkot.

4. The Assistant Commissioner, GST & Central Excise City Division, Jamnagar.
5. Guard File.
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