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3
:: ORDER IN APPEAL ::

Mis. Viraj Financial Services, 312, Sarvottam Complex, Opp. Panchnath Temple,
Rajkot = 360 001(hereinafter referred to as ‘appellant’) has filed the present appeal, against
Order-in-Onginal No. 25/ADC/RKC/2016-17 dated 11.11. 2016 (hereinafter referred to as
impugned order’) passed by the Additional Commissioner, Central Excise & Service Tax, /
Rajkot (hereinafter referred to as 'lower adjudicating authority’). 4

=

2. The brief facts of the case are that appellant is engaged in providing taxable services
covered under the cateqory of ‘Business Auxiliary Service™ falling under Section 65 {105)
(zzb) of the Finance Act. 1994 (hereinafter referred to as "Act’) and having Service Tax
Registration No. AFRPK93I58RSTO01 since 28.03.2007 The inguiry revealed that the
appellant was working as Direct Sale Associate for auto loan product of various private
Banks and was facilitating customers for applying for loan from the Banks as per their
guidelines and getting approval thereof, that the appellant was getting commission as per
slabs fixed by the private Banks for the aforesaid work; that the appeflant did not raise any
bill for the services provided by them; that they had filed ST-3 returns upto March, 2008 but
after Apnl-2008, they did not pay service tax and did not file 5T-3 returns, that they opted
VCES, 2013 for the period from Apnil, 2008 to December, 2012 and discharged Service Tax
liability of Rs. 20,44 253/- and VCES-3 was issued to them on 10.08.2014. The appellant
did not pay service tax for the pericd from January. 2013 onwards to March, 2015, that the
appellant contravened Section 68(1) of the Act read with Rule 6(1) of Service Tax Rules,
1894 and also contravened Section 70(1) of the Act read with Rule 7 of Service Tax Rules,
1994. that the appellant deposited service tax of Rs. 33,54 771/- against the service tax
liabilty of Rs 3566076/~ for the period Show Cause Notice No.V.ST/AR-
IRJT/ADC{BKS)123/2015 dated 31.12.2015 was issued to the appellant demanding
service tax of Rs. 3566 076/- under proviso to Section 73(1) of the Act and to appropriate
Rs. 33,54 771/ already paid against proposed demand; to recover interest under Section
75 of the Act and to impose penalties under Section 76, Section 77 and Section 78 of the
Act The SCN was adjudcated by the lower adjudicating authority vide impugned order
wherein he confirmed demand of service tax of Rs. 35,30.553/- under Section 73{2) of the
Act and ordered to appropriate Rs. 33 54, 771/- already paid against the confirmed demand
and confimed recovery of interest under Section 75 of the Act, and appropnated Rs.
547 .375/- paid by the app=llant towards interest liability on late payment of service tax and

imposed penalty under Section 70. Section 77(2) and Section 78 of the Act. N ,,,-"

3. Being aggneved with the mpugned order, the appeliant preferred the present appeal,
inter-alia on grounds thal the impugned order is patently against law, contrary to the facts
on record, unjust and erroneous and ments to be guashed The penalties imposed under
Section 78, Section 77(2) and Section 70 are also liable to be set aside.
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4 Personal hearing in the matter was altended to by Shri Sanjay K. Mulchandani,
Consultant, who reiterated the Grounds of Appeal and submitted that Rs. 1.50 lakhs towards
penalty has been deposited in Bank treasury but challan will be given by Bank tomorrow
No one appeared from the department despite P.H. notices issued to the Commissionerate

41 The appellant made written P H. submissions stating that the lower adjudicating
authority has not given the benefit of cum-tax value even if the appellant has not collected
any tax from their customers i.e financial insbitutions. The appellant had provided copy of
certificate of Chartered Accountant certifying that appellant had not collected any tax
separately and they have received commission inclusive of tax relying on decisions in the
cases of Central Panchayat reported as (2015) 51 GST 314.57 Taxmann.com 170 (CESTAT
Mumbai), Radhika Catering Service reported as (2013) 40 STT B8, (2013) 34 taxman.com
98 (CESTAT Mumbai) and Professional Courlers reported as (2013) 32 STR 3448,

411 The appeliant has provided all details during the course of investigation and nothing
has been suppressed by them, hence there was no suppression of fact on their part.

4.1.2 The appellant has already paid Rs. 33,54 771/- towards service tax liability before
issuance of SCN, which is in excess of Rs. 1,80 976/- if benefit of cum-tax price is given to
them,

413 Since entire tax has been paid by them before issuance of SCN and interest has also
been paid before issuance of impugned order, the penalty proceedings under Section 78 is
required fo be dropped. The appellant relied on the following decisions in this regard -

» Cobra instalaciones ¥ Servicious 5 A — 2014 (35) STR 415 (CESTAT Mum. )

« . P Sharma- 2014 (36) STR 1258 (Allahabad)

« Indian Coffes Workers Co-Op. Society Lid. - 2014 (34) STR 546 (Allahabad)

= Busy Bee - 2015 (37) STR 832

« PSL Corporations Control Services Ltd - 2008 (12) STR 504 (CESTAT Ahmedabad)

FINDINGS:

5. | have carefully gone through the facts of the case, impugned order, appeal
memaorandum and written as well as oral submissions made by the appellant. The issue to
be decided is whether in the facls and circumstances of the present case. the impugned
order passed by the lower adjudicating authority confirming demand of service tax under

the category of "Business Auxiliary Service” under Section 65(105) (zzb) of the Act is correct
or not

6. The lower adjudicating authority has categoncally held that the appellant has
suppressed facts of providing 'Business Auxiliary Service' to various financial institutions
and contravened the provisions of Section 67, Section 68, Section 69 and Section 70 of the
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Act and Rules framed thereunder with intent to evade payment of service tax, which has
not been negated by the appeliant. | find that the appellant had discharged their service lax
liability for the penod from Apnl, 2008 to December, 2012 through VCES and also got
registered with Service Tax depariment. They are well aware with the provisions of Finance
Act and Rules framed thereunder from date of filing of VCES, 2013 However, they had
neither filed ST-3 returns for the period from January. 2013 to financial year 2014-135 nor
paid service tax on the commission income received by them from varnous financial
institutions to whom they have provided ‘Business Auxiliary Service' defined under Section
65(19) of the Act and made taxable under Section 65(105) (zzb) of the Act. | find that the
appellant has knowingly suppressed the matenal facts of providing taxable service to
vanious financial institutions with intent to evade payment of service tax. Had the inquiry not
been initiated by the department, the evasion of service tax could have continued further
Therefaore, | find that the confirmation of demand for extended period in the impugned order
is legal and proper.

r The appellant has contended that the lower adjudicating authority has not given them
benefit of cum-tax value in impugned order even though they had not collected any service
tax from their customers | e. financial institutions. | find that the lower adjudicating authority
vide Paragraph 25 and Paragraph 25.1 of the impugned order allowed the benefit of cum-
tax value in respect of commission amount received from HDFC Bank where the appellant
has produced the agreement dated 23.01.2009, which says that the commission amount
was inclusive of all taxes. The lower adjudicating authority has also held that no such
agreement was produced for services provided and commission received from other
financial institutions such as Family Credit Ltd., TVS Credit Services Lid., HDFC Ergo
General Insurance Co. Ltd., ICIC| Bank Ltd, Kotak Mahindra Prime Ltd., Mahindra &
Mahindra Financial Services Lid., Reliance Capital Lid., TATA Capital Financial Services
Ltd. Indusind Bank Ltd and therefore he comectly disallowed benefit of cum-tax value In

respect of commission amount recewved from these financial institutions

ﬂl‘,_j.l"t'!- -

-

71  |find that it is an admitted fact that the appellant has not collected any amount towards
Service Tax, hence consideration is not inclusive of Service Tax, thus, benefit of cum-tax-
value is not admissible. It is settied legal position that benefit of cum-tax value cannot be
extended where service tax is not paid on account of suppression or willful mis-statement of
facts as has been held by Hon'ble CESTAT in the case of M/s. Dhillon Kool Drninks and
Beverages Ltd. reported as 2011(263) ELT241(T), | further find that while giving the said
decision, the CESTAT has observed that, “since, this is a case of deliberate evasion of duty
by depressing the assessable value and not a case where short payment is due lo some
bona fide misunderstandings on the part of the appellant, the judgment of Hon'ble Supreme
Court in case of CCE, Delhi Vs, Maruti Udyog Lid, reported as 2002(141) ELT3(SC) would
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not be applicable. Same view has been taken by Hon'ble CESTAT in the case of Mis. Asian
Alloys Ltd. reported as 2006(203) ELT252 and M/s. Sarla Polyster Ltd. reported as
2008(222) ELT376. The Hon'ble Supreme Court in the case of Amnt Agra Industnes Lid
reported as 2007(210) ELT-183(SC) after considering the decisions in the matter of Shri
Chakra Tyres and Maruti Udyog Ltd. relied upon by the appellant, has held that unless it is
shown by the manufacturer that the price of the goods includes the excise duly payable by
them, no question of exclusion of duty element from the price for determination of value
under section 4(4)(d)(ii) will arise.” The said principle is applicable 1o Section 67(2) of the
Act regarding matters pertaining to service tax matters. Thus, | hold that benefit of cum-tax
value cannot be extended to the appellant in this case

8. The appellant has contended that they have paid Rs. 33.54,771/- towards service tax
liabitity before issuance of SCN which is in excess of Rs. 1,80.976/- if benefit of cum-tax
value is made available to them. | find that as discussed above, the benefit of cum-tax value
cannot be allowed to the appellant where they have not produced copy of agreements with
service recipients showing that the commission income is inclusive of Service Tax. The lower
adjudicating authority has correctly confimed non-payment of Service Tax of Rs
35,30,553/- against which the appellant has paid Rs. 33.54,771/-. Therefore, | find that the
appellant has not fully discharged the confirmed service tax liability and balance amount of
service fax is required to be paid by the appeilant along with interest at applicable rate under
Section 75 of the Act.

8. The appellant has contended that entire tax has been paid before issuance of SCN
and interest has been paid before i1ssuance of the impugned order and hence. the penalty
proceedings under Section 78 of the Act is required to be dropped. | do not find any
substance in this argument of the appellant. | find that the appeliant has not paid full service
tax liability and has also not discharged full liability of interest. | find that the benefit under
Section 73({3) of the Act i restricted by wirtue of provision under Section 73(4) of the Act
which is reproduced below -

{4)  Nothing contamed m sub-gsection (3) shall apply to a case where

any service tax has not been levied or paid or has been short-levied or

short-levied or short paid or erroneously refunded by reason of-

{a} fraud or

) collusion, or

fcl  willful mis-staterment | or

(dl suppression of facts | or

e Coniraverion of any of the provisions of this chapter or of the

rules made thereunder with infent to evade paymen! of service tax.
(Emphasis supphied)

By

'.%__.I.

81 Inview of the above, | find that as per proviso (4) of Section 73 of the Act, provisions
of Sub-section (3) will not apply where service tax is not paid by reason of suppression of
facts with intent to evade payment of service tax. Therefore, benefit of Section 73(3) 1s not
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available to the Appellant

82 | also find that penalty is imposable under amended Section 78 of the Act wherever
SCN is issued after 14.05.2015 (by virtue of Section 78 B), wherever service fax has not
been paid by reason of suppression of facts with intent to evade payment of Service Tax. In
the instant case, the impugned SCN has been issued on 31.12.2015 correctly invoking
suppression of facts and hence. penal provisions will be governed under Section 78 of the
Act, as amended wef 14.05.2015, which is reproduced below for ready reference: -

“SECTION 78. Penalty for faiure lo pay sevvice tax for reasans of fraud, elc. — (1)}
Where any service 'ax has nof been levied or paid, or has been short-levied or shor-
paid. or erronecusly refunded, by reason of frawd or colfusion or willful ms-statement
or suppression of facts or contravention of any of the provisions of this Chapter or of
the rules made thereunder with the intent to evade payment of service lax, ihe person
who has been served notice under the proviso to sub-section (1) of section 73 shall,
i addition ervice tax and interest specified in the notice, be also hiable o pay
a penally which shall be equal to hundred per cenl. of the amount of such service [ax,

Providad that in resoect of the cases where the delails relating to such lransachions
are recorded in the specified records for the period beginmng with the Bth April. 2011
upto the date on which the Finance Bil. 2015 receives the assenl of the President
(both days inclusiva). the panally shall be fifty per cenl of the service tax so
detarmined:

Provided further that where service tax and inferest is paid within a period of thirfy days
of —

il the date of service of notice under the proviso lo sub-section (1) of section 73

the penaity payable shall be fiteen per cent of such service fax and proceedings in
respect of such senvce lax, inferest and penally shall be deemed 1o be concluded,

il the date of receipt of the arder of the Central Excise Officer delermining the
amount of service tax under sub-section (2) of seclion 73_the panalty payable shail
be twenty-five per cent_of the service tax so delermined

Proviged also thal the benefit of reduced penally under the second prowviso shall be
avallable anly 1 the smount of such reduced penally is also pard within Such period

Explanation. — For the purposes of this sub-sechion, “specified records” means
records inciuding computenzed dala as are reguired (o be maintained by an assessee
in accordance with any law for the lime being in force or where there is no such

o il
requirement, the invoices recorded by the assessee i the books of accounts shall be b

considered as the spacified records.
{Emphasis supplied)

9.3 Itis afact that the appellant has not complied with any of the conditions prescribed
under the amended Section 78 of the Act for immunity from penalty. Therefore, | find that
though the appellant has paid Service Tax parbially before issuance of SCN and also paid
part of interest amount before issuance of impugned order but still they failled to pay
remaining amount of service tax confirmed along with interest and also failled to pay any
amount towards penalty, hence the case laws relied upon by the appellant are not applicable
and their said argument is also untenable in view of amended Section 78 of the Act.

10. The appellant has contended that late fee under Section 70 of the Act and penalty
under Section 77(2) of the Act are not imposable. | find that the appellant had not filed ST-3
returns during the impugned period declaring taxable value of services provided by them
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even though they were registered with service tax and therefore, they are liable for payment
of late fee as provided under Section 70 of the Act read with Rule 7C of the Service Tax
Rules. 1984 The appellant has failed to correctly assess their service tax liability and have
not paid service tax at the applicable rate and therefore, penalty under Section 77(2) of the
Act is also justified and | uphold the same

11 In view of above factual and legal position, | uphold the impugned order and reject
the appeal filed by the appellant,

12, FfreEa Ea 29 Y 8 iR &1 TREnr sued dle 8 B el
12.  The appeals filed by the appellant stand disposed off in above terms

A F;'w." " ;‘-.g:..r‘-.
[@HR Tam)
g (ST
By R.P.A.D,
|T?__ S — T I —
M/s. Viraj Financial Services, A fa g afdes,
312, Sarvottam Complex, 303, HEOH HIETE,
 Opp. Panchnath Temple, Ty Tig? & ',
| Rajkot-360001. L L I
Copy to:

1 The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkat.

3 The Assistant Commissioner, GST & Central Excise, Division — 1, Rajkot.

4, Guard File.
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