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The appeal undel sub seclion (2) and (2A) of lhe sectaon 86 lhe Finance Acl 1994, sha[ be fited in For ST.7 as prescribed
under Rule I (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Cenlral Excise (Appeals) (one of which shatl be a cenified copy) and copy ol the order
passed by lhe Cornmissioner aulhorizjng the Assistant Commissioner or Deputy Commissioner of Cenlrat Excise/ Service Tax
lo file lhe appeal belore the Appellate Tribunal.
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Credit of any duty allowed lo be utilized lowards paymenl ol excase duty on final producls under the provisions of thls Acl or
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109 of the Finance (No.2) Act, 1998.
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Ihe above application shall be made in duplicate in Form No. EA-8 as specili€d under Ruie, 9 ot Cenlral Excise (Appeals)
Rules. 2001 wilhin 3 months {.om the dale on which the order sought to ba appealed againsl is communicaied and shall be
accompanied by lwo copies each of the OIO and Order-h-Appeal. lt should also be accompanied by a copy oI TR-6 Challan
evidencing paymenl of prescribed fee as prescribed under Sectron 35-EE of CEA, 1944. under Major Head of Account.
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6nd Rs. 1000/- where the amount involved is more than Rupees One Lac.

qfr ffl JIAT * F$ {d xlern 6r sffi t d [dfi { Jnhr i hq rti4 +r ,Fririr. 3.rrifi a4 t f}qr arir qlfrtl rF ar{ +
6tt $' li & Fd'oI sdi 6r{ t T{i * fr(' qlnfuft Jffiq Tqtfufis! B1 r'+ xtra qr i6q srorr ;61 r+ Jrfi{ hcr ardr t r /
ln cise, i, lhe order covers vanous numbers of order- in Original, fee for each O-1.O. should be paid in lhe aforessid manner,
nol wilhslanding lhe facl lhal lhe one appeal lo lhe Appellanl Tribunal or the one applicaliofl to the Central covt. As the case
may be, is filled lo avoid scriploria work aI excising Rs. 1 lakh fee of Rs. 100/- Ior each.

Tqrdrifud -qrqEq T6.3{fu.fr{r, 1975, + Jr{s$-t + 3r{sR {i{ 3rrhr vd Frrri fitrl 8r ct} c{ ffulftd 6.so $q-i 6r
FqrqnIq rfffi latF. ,fl d7r qllF\rt /
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of Rs. 6.50 as prescribed under Schedule-l in Ierms of the Courl Fee Act,1975, as amended.

fr,rr rlns, Adlq i;qr( 116 \rd n-qr6{ xffrq arqrfu5{Er {6rd Eii) l:ffi. l9S2 t aErd w.trq {iaFrd {rrdt +}
€AEffid +d qrd ftcr{i 6 ]th tt tqra xr+E-d Fsqr fl e I /
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Appellale Tribunal (Procedure) Rules, 1982.
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For an appeal lo be liled before lhe CESTAT, under Seclion 35F of the Ceniral Excise Acl. 1944 yrhich is also made
applicable to Service Tax under Seclion 83 of the Finance Acl, 1994, an appeal against thas order shall lie before the Tribunal
on paymenl of 10yo of lhe duty demanded where dLrty or duty and penalty a.e in djspute, or penatty, where penalty alone is rn
dispule, provided the amounl ol pre-deposit payable would be subjecl to a ceiling ol Rs. j0 Crores,

Under Central Excise and SeNice Tax, "Outy Demanded, shall include
(i) amounl determined under Section 11 D:

(ii) amount of erroneous Cenvat Credit lakenl
(iiD amount payable under Rule 6 of the Cenval Credit Rules

- provided lunher lhai the provisions ol ihis Seclion shall not apply lo lh6 stay application and appeals pending before
any appellale aulhoity prior lo the commencemenl of the Finance (No.2) Act, 20i4.
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A revision applicalion lies to lhe Under Secrelary, to lhe Governmenl of lndia, Revision Application Unit, Ministry of Finance,
Departmenl of Revenue. 4lh Floor, Jeevan Deep Building. Parliamenl Street, New Delhr-110001, under Section 35EE o, lhe
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Appeal No: V2I6/RAJ/2017

:: ORDER IN APPEAL ::

lvl/s. Viraj Financial Services, 312, Sarvottam Complex, Opp. Panchnath Temple,

Rajkot - 360 001(hereinafter referred to as 'appellant') has filed the present appeal, against

Order-in-Original No. 2SIADClRKCl2016-17 dated 11 .11 .2016 (hereinafter referred to as

'impugned order') passed by the Additional Commissioner, Central Excise & Service Tax,

Rajkot (hereinafter referred to as 'lower adjudicating authority').

2. The brief facts of the case are that appellant is engaged in providing taxable services

covered under the category of 'Business Auxiliary Service'falling under Section 65 (105)

(zzb) of the Finance Act, 1994 (hereinafter referred to as "Act") and having Service Tax

Registration No. AFRPK9358RST001 since 28.03.2007. The inquiry revealed that the

appellant was working as Direct Sale Associate for auto loan product of various private

Banks and was facilitating customers for applying for loan from the Banks as per their

guidelines and getting approval thereof; that the appellant was getting commission as per

slabs fixed by the private Banks for the aforesaid work; that the appellant did not raise any

bill for the services provided by them; that they had filed ST-3 returns upto March, 2008 but

after April-2008, they did not pay service tax and did not file ST-3 returns, that they opted

VCES, 20'13 for the period from April, 2008 to December, 2012 and discharged Service Tax

liability of Rs. 20,44,253/- and VCES-3 was issued to them on 10.09.2014. The appellant

did not pay service tax for the period from January, 201 3 onwards to March, 2015; that the

appellant contravened Section 68(1) of the Act read with Rule 6(1) of Service Tax Rules,

1994 and also contravened Section 70(1 ) of the Act read with Rule 7 of Service Tax Rules,

1994; that the appellant deposited service tax of Rs. 33,54,7711 against the service tax

liability of Rs. 35,66,076/- for the period Show Cause Notice No.V.ST/AR-

||/RJT/ADC(BKS)123/2015 dated 31 .12.2015 was issued to the appellant demanding

service tax of Rs. 35,66,076/- under proviso to Section 73(1) of the Act and to appropriate

Rs. 33,54,7714 already paid against proposed demand; to recover interest under Section

75 of the Act and to impose penalties under Section 76, Section 77 and Section 78 of the

Act. The SCN was adjudrcated by the lower adjudicating authority vide impugned order

wherein he confirmed demand of service tax of Rs. 35,30,553/- under Section 73(2) of the

Act and ordered to appropriate Rs. 33,54,77'll already paid against the confirmed demand

and confirmed recovery of interest under Section 75 of the Act; and appropriated Rs.

5,47 ,3751- paid by the appellant towards interest liability on late payment of service tax and

imposed penalty under Section 70, Section 77 (2) and Section 78 of the Act

3. Being aggrieved with the impugned order, the appellant preferred the present appeal,

inter-alia on grounds that the impugned order is patently against law, contrary to the facts

on record, unjust and erroneous and merits to be quashed. The penalties imposed under

Section 78, Section 77(2) and Section 70 are also liable to be set aside.

J
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Appeal No. VZ6IRAJ/20'17

4. Personal hearing in the matter was attended to by Shri Sanjay K. Mulchandani,

Consultant, who reiterated the Grounds of Appeal and submitted that Rs. 1.50 lakhs towards

penalty has been deposited in Bank treasury but challan will be given by Bank tomorrow.

No one appeared from the department despite P.H. notices issued to the Commissionerate.

4.1 The appellant made written P.H. submissions stating that the lower adjudicating

authority has not given the benefit of cum-tax value even if the appellant has not collected

any tax from their custorners i.e. financial institutions. The appellant had provided copy of

certificate of Chartered Accountant certifying that appellant had not collected any tax

separately and they have received commission inclusive of tax relying on decisions in the

casesof Central Panchayatreportedas(2015)5'1 GST314:5TTaxmann.com 170(CESTAT

Mumbai); Radhika Catering Servlce reported as (20'13) 40 STT 88, (2013) 34 taxman.com

99 (CESTAT Mumbai) and Professional Couriers reported as (2013) 32 STR 348.

4.1.1 The appellant has provided all details during the course of investigation and nothing

has been suppressed by them, hence there was no suppression of fact on their part.

4.1.2 fhe appellant has already paid Rs. 33,54,7711- towards service tax liability before

issuance of SCN, which rs in excess of Rs. 1,80,9761 if benefit of cum-tax price is given to

them.

4.1 .3 Since entire tax has been paid by them before issuance of SCN and interest has also

been paid before issuance of impugned order, the penalty proceedings under Section 78 is

required to be dropped. The appellant relied on the following decisions in this regard -

. Cobra lnstalaciones Y. Servicious S A - 20'14 (35) STR 415 (CESTAT Mum.)

. O. P. Sharma - 2014 (36) STR 1 258 (Allahabad)

. lndian Coffee Workers Co-Op. Society Lld. - 2014 (34) STR 546 (Allahabad)

. Busy Bee - 2015 (37) STR 932

. PSL Corporations Control Services Ltd. - 2008 (12) STR 504 (CESTAT Ahmedabad)

FINDINGS:

5. I have carefully gone through the facts of the case, impugned order, appeal

memorandum and written as well as oral submissions made by the appellant. The issue to

be decided is whether in the facts and circumstances of the present case, the impugned

order passed by the lower adjudicating authority confirming demand of service tax under

the category of "Business Auxiliary Service" under Section 65(1 05) (zzb) of the Act is correct

or not.

6. The lower adjudlcating authority has categorically held that the appellant has

suppressed facts of providing 'Business Auxiliary Service'to various financial institutions

and contravened the provisions of Section 67, Section 68, Section 69 and Section 70 of the

4
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Act and Rules framed thereunder with intent to evade payment of service tax, which has

not been negated by the appellant. I find that the appellant had discharged their service tax

liability for the period from April, 2008 to December, 2012 through VCES and also got

registered with Service Tax department. They are well aware with the provisions of Finance

Act and Rules framed thereunder from date of filing of VCES, 2013. However, they had

neither filed ST-3 returns for the period from January, 2013 to financial year 2014-15 nor

paid service tax on the commission income received by them from various financial

institutions to whom they have provided 'Business Auxiliary Service' defined under Section

65(19) of the Act and made taxable under Section 65(105) (zzb) ot the Act. I find that the

appellant has knowingly suppressed the material facts of providing taxable service to

various financial institutions with intent to evade payment of service tax. Had the inquiry not

been initiated by the department, the evasion of service tax could have continued further.

Therefore, I find that the confirmation of demand for extended period in the impugned order

is legal and proper.

7. The appellant has contended that the lower adjudicating authority has not given them

benefit of cum-tax value in impugned order even though they had not collected any service

tax from their customers r.e. financial institutions. I find that the lower adjudicating authority

vide Paragraph 25 and Paragraph 25.1 of the impugned order allowed the benefit of cum-

tax value in respect of commission amount received from HDFC Bank where the appellant

has produced the agreement dated 23.01.2009, which says that the commission amount

was inclusive of all taxes. The lower adjudicating authority has also held that no such

agreement was produced for services provided and commission received from other

financial institutions such as Family Credit Ltd., TVS Credit Services Ltd., HDFC Ergo

General Insurance Co. Ltd., lClCl Bank Ltd., Kotak Mahindra Prime Ltd., Mahindra &

Mahindra Financial Services Ltd., Reliance Capital Ltd., TATA Capital Financial Services

Ltd., lndusind Bank Ltd. and therefore he correctly disallowed benefit of cumtax value in

respect of commission amount received from these financial institutions

7 .1 I find that it is an adrnitted fact that the appellant has not collected any amount towards

Service Tax, hence consideration is not inclusive of Service Tax, thus, benefit of cum-tax-

value is not admissible. lt is settled legal position that benefit of cum-tax value cannot be

extended where service tax is not paid on account of suppression or willful mis-statement of

facts as has been held by Hon'ble CESTAT in the case of Mis. Dhillon Kool Drinks and

Beverages Ltd. reported as 2011(263) ELT241(T), I further find that while giving the said

decision, the CESTAT has observed that, "since, this is a case of deliberate evasion of duty

by depressing the assessable value and not a case where short payment is due to some

bona fide misunderstandings on the part of the appellant, the.iudgment of Hon'ble Supreme

court in case of ccE, Delhi Vs. Maruti Udyog Ltd. reported as2002(141) ELT3(SC) would

5
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not be applicable. Same view has been taken by Hon'ble CESTAT in the case of Mis. Asian

Alloys Ltd. reported as 2006(203) ELf252 and M/s. Sarla Polyster Ltd. reported as

2008(222) ELT376. The Hon'ble Supreme Court in the case of Amrit Agro lndustries Ltd

reported as 2007(210\ ELT-183(SC) after considering the decisions in the matter of Shri

Chakra Tyres and Maruti Udyog Ltd. relied upon by the appellant, has held that unless it is

shown by the manufacturer that the price of the goods includes the excise duty payable by C,

them, no question of exclusion of duty element from the price for determination of value

under section 4(4xd)(ii) will arise." The said principle is applicable to Section 67(2) of the

Act regarding matters pertaining to service tax matters. Thus, I hold that benefit of cum{ax

value cannot be extended to the appellant in this case.

8. The appellant has contended that they have paid Rs. 33,54,771l- towards service tax

liability before issuance of SCN which is in excess of Rs. 1,80,9761 if benefit of cumtax

value is made available to them. I find that as drscussed above, the benefit of cum-tax value

cannot be allowed to the appellant where they have not produced copy of agreements with

service recipients showing that the commission income is inclusive of Service Tax. The lower

adjudicating authority has correctly confirmed non-payment of Service Tax of Rs.

35,30,553/- against which the appellant has paid Rs 33,54,771l-. Therefore, I find that the

appellant has not fully discharged the confirmed service tax liability and balance amount of

service tax is required to be paid by the appellant along with interest at applicable rate under

Section 75 of the Act.

9. The appellant has contended that entire tax has been paid before issuance of SCN

and interest has been paid before issuance of the impugned order and hence, the penalty

proceedings under Section 78 of the Act is required to be dropped. I do not find any

substance in this argument of the appellant. I find that the appellant has not paid full service

tax liability and has also not discharged full liability of interest. lfind that the benefit under

Section 73(3) of the Act is restricted by virtue of provision under Section 73(4) of the Act

which is reproduced below: -

t)

l\

$"^9(4) Nothing contained in sub-section (3) shall apply to a case where

any sevice tax has not been levied or paid or has been short-levied or

shotl-levied or short paid or erroneously refunded by reason of'

(a) fraud; or
(b) collusion; or

(c) willful mis-statement . or

(d) suppresslon of facts : or

(e) Contravention of any of the provisions of this chapter or of the

rules made thereunder with intent to evade payment of service tax-

(EmPhasis suPPlied)

9.1 ln view of the above, I find that as per proviso (4) of Section 73 of the Act, provisions

of Sub-section (3) will not apply where service tax is not paid by reason of suppression of

facts with intent to evade payment of service tax. Therefore, benefit of Section 73(3) ls not
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available to the Appellant.

9.2 I also find that penalty is imposable under amended Section 78 of the Act wherever

SCN is issued after 14.05.2015 (by virtue of Section 78 B), wherever service tax has not

been paid by reason of suppression of facts with intent to evade payment of Service Tax. ln

the instant case, the impugned SCN has been issued on 31.12.2015 correctly invoking

suppression of facts and hence, penal provisions will be governed under Section 78 of the

Act, as amended w.e.f. 14.05.2015, which is reproduced below for ready reference: -

'SECI/ON 78. Penalty for failure to pay service tax for reasons of fraud, etc. - (1)

Where any service tax has not been levied or paid, or has been shorl-levied or shorl-

paid, or erroneously refunded, by reason of fraud or collusion or willful mis-statement

or suppresslon of facts or contravention of any of the provisions of this Chapter or of
the rules made therttunder with the intent to evade payment of service tax, the person

who has been served notice under the proviso to sub-secfion (1) of section 73 shall,

in addition to the se"vice tax and inte rest specified in the notice be also liable to pav

7

a penaltv which shai be eaual to hundred per cent of the amount of such service tax

Providect that in respect of lhe cases where the details relating to such transactions

are recorded in the :;pecified records for the period beginning with the 1th April, 2011

upto the date on wnich the Finance Bill. 2015 receives the assenl of the President

(both days inclusiv,>), the penalty shall be fifty per cent. of the service tax so

determined.

Provided further that where seNice tax and interest is oaid within a Deriod of thirlv davs

eI-
(i) the ctate of service of notice under the proviso to sub-section (1) of section 73,

the oenaltv oavable shall be fifteen oer cent. of such service tax and proceedings in

respect of such servrce tax, interest and penalty shall be deemed to be concluded;

(i, the date of rcceipt of the order of the Central Excise Officer determining the

amount of service tax under sub-section (2) of section 73-lbp-pq-allypAypblp-SbAll

be twentv-five oer cent. of the service tax so determined.

Provided also that the benefit of reduced oenaltv under the second oroviso shall be

available onlv if the amount of such reduced oenaltv is also Daid within such oeriod

Explanation. - For the purposes of thls sub-section, "specified records" means

records including conrputerized data as are required to be maintained by an assessee

in accordance with any law for the time being in force or where there is no such

requirement, the invoices recorded by the assessee in the books of accounts shall be

considered as the sp,tcified records.
(Emphasis supplied)

9.3 lt is a fact that the appellant has not complied with any of the conditions prescribed

under the amended Section 78 of the Act for immunity from penalty. Therefore, I find that

though the appellant has paid Service Tax partially before issuance of SCN and also paid

part of interest amount before issuance of impugned order but still they failed to pay

remaining amount of servrce tax confirmed along with interest and also failed to pay any

amount towards penalty, hence the case laws relied upon by the appellant are not applicable

and their said argument is also untenable in view of amended Section 78 of the Act.

10. The appellant has contended that late fee under Section 70 of the Act and penalty

under Section 77(2) of lhe Act are not imposable. I find that the appellant had not filed ST-3

returns during the impugned period declaring taxable value of services provided by them

$^9
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even though they were registered with service tax and therefore, they are liable for payment

of late fee as provided under Section 70 of the Act read with Rule 7C of the Service Tax

Rules, 1994. The appellant has failed to correctly assess their service tax liability and have

not paid service tax at the applicable rate and therefore, penalty under Section 77(2) of the

Act is also justified and I uphold the same. \'\

11. ln view of above factual and legal position, I uphold the impugned order and reject

the appeal filed by the appellant.

n 3ffifrfi-d 6dr$ d fiI 4g 3rftr sT ftsdrr $r{trd afi* t f+qr frrdr t t

12. The appeals filed by the appellant stand disposed off in above terms

8

V

.P.A.D.

To,

M/s. Viraj Financial Services,

312, Sarvottam ComPlex,

Opp. Panchnath Temple,

Rajkot - 360 001.

CopY to:

ts'qR
3mffi(3rfi-ffi)

\\,8\ I

1

2

3

4

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad'

The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot'

The Assistant Commissioner, GST & Central Excise, Division - I, Rajkot.

Guard File.
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