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:: ORDER-IN-APPEAL ::

The Principal Commissioner, Central Excise and Service Tax, Rajkot ( hereinalter
referred to as "the appellant department™) filed present appeal against the Orders-in-
Original No. 03 to (6/SUPDT/KCK/C.EX.ARIIj2016-17 dated 29.12.2016 (hersinafter
referred o as “the impugned order”) passed by the Superintendent, Central Excise
Assessment Range - [, Division - I, Rajkot (hereinafter referred to as “the lower
adjudicating authority™) in the matter of M/s. D. N. Engineers, 27 - Dharamjivan
Industrial Estate, Behind S. T. Workshop, Rajkot (fhereinaffer referred to as “the

respondent™).

2. The facts of the case in brief are that the respondent had availed cenvat credit
of service tax paid on outward transportation services used for transportation of their
finished goods during the period from June, 2007 to March, 2012, SCN was issued to
the respondent on 10.07.2012 for recovery of cenvat credit of service tax along with
interest and for imposing penalty under Cenvat Credit Rules, 2004 read with Central
Excise Act, 1944 (hereinafter referred to as "the Act™). Thereafter, four periodical SCNs
were issued on 04.05.2013; 07.05.2014; 16.04.2015 and 21.01.2016 for the period
from April, 2012 to March, 2013; April, 2013 to March, 2014; April, 2014 to March, 2015
and April, 2015 to December, 2015 respectively demanding wrongly availed cenvat
credit of Rs. 86,461/-; Rs, B1,762/-; Rs. 95,841/- and Rs, 89,836/~ respectively (totally
amounting to Rs, 3,53,900/-) and interest under Rule 14 of the Cenvat Credit Rules,
2004 (hereinafter referred to as "the CCR, 2004") read with Section 11A({1) and Section
11AA of the Act and to impose penalty under Rule 15 of the CCR, 2004 read with
Section 11AC of the Act. The lower adjudicating authority decided four show cause
notices vide impugnad order wherein he dropped demand of Rs. 3,53,900/- and also

proposal of recovery of interest and imposition of penalty. = B
F.a'"h' P

&
—

3. Being aggrieved with the impugned order, the appellant department
preferred present appeal, /nteralia, on the following grounds:

(i}  The impugned order is not proper and legally correct as the lower
adjudicating authority has dropped demands by observing that sale has taken at
buyers' place as possession of goods were transferred at buyers’ premises in terms
of Section 2(h) of the Act. The lower adjudicating authority has held that the sale
made by the respondent was on 'FOR' basis and not on 'Ex-Factory’ basis and
concluded that the place of removal was buyers’ premises in light of the Board
Circular dated 23.08.2007.

Page Mo Jof 16
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{ii) The lower adjudicating authority has ignored that period involved in the
present SCNs s after 01.04.2008. Prior to amendment in Rule 2{I) of the CCR,
2004, which defines “input service”, vide Notification No. 10/2008-CE(NT) dated
01.03.2008, which came into force w.e.f. 01.04.2008, the definition of “input
service” included the services wsed in or in relation to the clearance of final
products ‘from the place of removal’. However, after the amendment in the said
Rule 2(I) w.e.f. 01.04.2008, the definition of input service has been amended and
the same now reads as under:
"Rule 2(1) “input service” means any service, -

(f) used by a provider of taxable service for providing an output
sarvice; or
(i) used by the manufacturer, whether directly or indirectiy, in

ar in relation to the manufacture of final products and
clearance of final products yplto the place of removal,
and includes services used in relation to setting up, modernization,
renovation or repairs of a factory, premises of provider of output
senvice or an office relating to such factory or premises, advertisement
or sales promotion, market research, storage upto the place of
removal, procurement of inputs, activities relating to business, such as
accounting, auditing, financing, recruitment and quality control,
coaching and training, computer networking, credit rating, share
registry, and security, inward transportation of inputs or capital goods
and ovtward transportation upto the place of removal:”
(Emphasis supplied)

(iif) As per above amendment, the cenvat credit in respect of outward
transportation service after 01.04.2008 has been restricted, in relation to the
clearance of final products, “upto the place of removal” only. Therefore, the reliance
placed by the respondent on the Circular dated 23.08.2007, as amended is totally
misplaced as this Circular clarifies the legal position in respect of input services on
“outward transportation” for the period prior to 01.04.2008 only.

(iv) The lower adjudicating authority has wrongly relied on Board Circular No.
999/6/2015-CX, dated 28.02.2015 which clarify place of removal, since the same is
not relevant to the present case, since as per paragraph 2 of the said circular, the
same was issued to meet the demand of trade for a clarification regarding place of
removal for the purpose of cenvat credit of input services, in the case of exports,

(vl Para 4 of the said Circular dated 28.02.2015 has clarified that in most of the
Page Mo, 4 of 16
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cases, handing over of the goods to the carrier/transporter for further delivery of
the goods to the buyer, with the seller not reserving the right of disposal of the
goods, would lead to passing on of the property in goods from the seller to the
buyer and it is the factory gate or the warehouse or the depot of the manufacturer
which would be the place of removal since it is here that the goods are handed over

to the transporter for the purpose of transmission to the buyer.

(vi) Para 7 of the said Circular dated 28.02.2015 states that in most of the cases,
place of removal would be the factory gate since it Is here that the goods are
unconditionally appropriated to the contract.

(vii) The definition of 'place of removal’ is inserted vide Rule 2{ga) of the CCR,
2004 which makes it clear that place of removal means 'a factory or any other place
of premises of production or manufacture of the excisable goods’ or 'a warehouse
or any other place or premises wherein the excisable goods have been permitted to
be stored without payment of duty’ or ‘a depot, premises of a consignment agent or
any other place or premises from where the excisable goods are to be sold after
their clearance from the factory, from where such goods are removed'. They relied
on judgment of the Hon'ble High Court of Karnataka in the case of ABB Limited,
reparted as 2011 (23) S.T.R. 97 (Kar.), wherein the Hon'ble High Court has upheld
the decision of the Larger Bench of the Tribunal that the services availed by a
manufacturer for outward transportation of final products from the place of remaval
should be treated as input services in terms of Rule 2(1) (ii) of the CCR, 2004 and
hence, the manufacturers shall be eligible to avail credit of the service tax paid on
the value of such services. The Hon'ble High Court, however, while upholding the
said order of the Tribunal, has clearly held in para 34 of their judgment that the
said interpretation is valid till 01.04.2008. The Hon'ble High Court, in its order has
clearly held that the substitution of the words ‘clearance of final products from the
place of removal' by way of amendment in Rule 2(I) of the CCR, 2004, by
Notification No. 10,2008-CE(NT) dated 01.03.2008, substituting the word ‘from’ in
the said phrase in place of 'upto’ makes it clear that transportation charges were
included in the phrase 'clearance from the place of removal’ upto the date of the
said substitution and it cannot be included thereafter, The appellant further relied
on case law of Vesuvious India Ltd. reported as 2014 (34) 5.T.R. 26 (Cal.) wherein
held that:

“13. By the amendment made with effect from 19 April 2008

substituting the word 'from’ by the word ‘upto’ alf that has been done

is to clarify the issue. Neither the services rendered to the customer

for the purpose of defivering the goods at the destination was covered
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by the definition of input service prior to 1% April, 2008, nor is the
same covered after I*' April, 2008. If the definition provided in Section
2(1)ii) is reac a whole, if would appear that outward transportation
charges or taxes paid in regard thereto is claimable only with regard fo
those transports which were from one place of removal fo another
place of removal. ™

(viii) In view of the above facts and the statutory provisions, as discussed above,
the lower adjudicating authority has erred in dropping the proceedings initiated
against the respondents vide four SCNs.

4. The respondent vide letter dated 16.05.2017 has submitted Memorandum of
Cross-Objections, interalia, submitted as under:

4.1  Board vide Circular No. 97/8/2007 dated 23.08.2007 clarified that when good are
cleared from factory dbut transportation paid by manufacturer then the goods are being
delivered on FOR basis and the goods are in custody of the manufacturer till the goods
delivered to the customer and in such circumstances the place of removal shall be the
place of delivery in hands of the customer and not the factory gate; that in present case
the goods cleared for home consumption on FOR prices for all cases and possession of
the goods remained with the manufacturer till the goods delivered to the customer's
place; that they submitted copies of Purchase Order in support of FOR transactions,
which shows freight not charged from customers and hence they are eligible for cenvat
i i fi n 100,

D Ak
,‘1_-\_' 1.._'_._.__.

4.2 The respondent has availed cenvat credit of service tax paid on outward
transportation as per Rule 3(1){ix) of the CCR, 2004 wherein clearty mentioned that the

manufacturer as well as the producer of final product shall be allowed to take the credit
of the service tax leviable under Section 66 of the Finance Act.

4.3 The respondent has availled cenvat credit of service tax paid on outward
transportation with reference to definition of the ‘input service' as laid down under Rule
2(1) of the CCR, 2004 and the explanation thereof, which specify that the input service
means the service used by the manufacturer in or in relation to manufacture of final
product and clearance of final product; that therefore, the service received from GTA
for receiving raw material or clearance of final product i.e. outward transportation shall
be considered as ‘input service’; that Notification No. 10/2008-CE (NT) dated
01.03.2008 also clarified that the 'input service' includes services used in relation to

outward transportation upto the place of removal; that vide Notification No. 21/2014-
Page Mo, B of 18
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CE (NT) dated 11.07.2014 sub-rule (ga) has been inserted in Rule 2 of the CCR, 2004
wherein clarified the phrase ‘place of removal’s that Board vide Circular No.
988/12/2014-CX dated 20.10.2014 has clarified that 'the place where property in goods
passes on to the buyer is relevant to determine "place of removal” and the place where
sale has taken place s the place where the transfer in property of goods takes place
from the seller to the ouyer’; that they relied on following case laws:

(1)  Man Trucks India Pvt. Ltd. reported as 2016-TIOL-163-CESTAT-DEL;

(i) T K Warana SSK Ltd. reported as 2015 (37) STR 499 (Tri.Mum.);

{(ii) P& H High Court’s decision in case of Ambuja Cement Ltd.,;

(iv) ABB Ltd reported as 2011 (23) STR 97 (Kar);

(v) Parth Poly Wooven Pvt. Ltd. reported as 2012 (25) STR 4 (Guj).

5.  Personal hearing in the matter was attended to by Shri H. G. Tanna,
Superintendent on behalf of the appellant who reiterated Grounds of Appeal and
submitted that the crder passed is not legal and proper in view of the grounds of
appeal. The respondent vide letter dated 21.11.2017 waived personal hearing.

Findings:

B. I have carefuly gone through the facts of the case, the impugned order, the
appeal memorandum, the memorandum of cross objecbons and written as well as oral
submission made during the personal hearing. The issue to be decided in the present
case is as to whether in the facts of the case, cenvat credit of service tax paid by the
respondent on outward transportation is available to the respondent or not for the
period from Apnl, 2012 onwards.

7. [ find that definition of "input service”, as provided under Rule 2{l) of the CCR,
2004, substituted by Notification No. 3/2011-CE(NT) dated 01.03.2011, w.ef.
01.04.2011, reads as under:
) input service” means any service, -
8 s
() wsed by the manufacturer, whether directly or indirectly, in
or_fn_relation to the manwadture of final products and
vlegrance of final products ypto the place of removal,
and fncludes services used in relation to modernization, renovation
or repairs of a factory, premises of provider of output service or an
office relating to such factory or premises, advertisement or sales
promotion, market research, storage upfo the place of removal,
procurement of inputs, such as accounting, auditing, financing,

recruitment and quality control, coaching and training, computer
Page Mo 7Ted 16
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networking, credit rating, share registry, and security, nward

transportation  of inputs or capital goods and outward

fransportation upto the place of removal:”

(Emphasis supplied)

7.1  From the above, it is evident that “input service® means any service used by the
manufacturer, whether directly or indirectly, in or in relation to the manufacture of the
final products and clearance thereof upto the place of removal 'gutward transportation
upto the place of removal'. It is, therefore, clear that the service should be used by the
manufacturer which has direct or indirect relation with the manufacture of final
products and clearance of final products upto the place of removal. As per Section
4(3)(c) of the Act and Rule 2{ga) of the CCR, 2004, "place of removal® means a factory
or any other place or premises of production or manufacture of excisable goods; a
warehouse or any cther place of premises wherein the excisable goods have been
permitted to be stored without payment of duty or a depot, premises of a consignment
agent or any other place or premises from where the excisable goods are to be sold.

7.2 1 also find that CBEC vide Circular No. 97/8/2007-ST dated 23.08.2007 had
clarified the issue of admissibility of cenvat credit of service tax paid on goods transport
by road. The relevant text reads as under:

(c) ISSUE: Up to what stage a manufacturer/consignor can take credit

on the service tax paid on goods transport by road?

COMMENTS: This issue has been examined in great detall by the CESTAT
i the case of M/s. Gufarat Ambuja Cements Litd. vs CCE, Ludhiana [2007
(006} 5TR 0242 Tr-D]. In this case. CESTAT has made the following

‘the post saie fransport of manufactured goods is not an input for the
manufacturersconsignor. The two cdlauses in the definition of lnput
services’ lake care fo circumscribe input credit by stating that service used
i redabion to the dlearance fram the place of removal and service used for
outward transportation upto the place of removal are lo be treated as
input service. The first clause does nof mention transport service in
particular. The second clause restricts transport service credit upto the
place of remaoval. When these two clauses are read together, it becomes
dear that {ransport service credit cannot go bevend transport upto the
place af remaval. The two clauses, the one dealing with general provision
and other dealing with a specific item, are not to be read disfunctively so
as to bring abouwt conflict to defeat the laws' scheme. The purpose of
inferpretation s fo find harmony and reconciliation among the various

Fage Ma. B ol 16
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provisions ",

Similarly, in the case of M/s Ultratech Cements Lid vs CCE Bhavnagar
2007-TOIL-420-CESTAT-AHM, it was held that after the final products are
cleared from the place of removal, there will be no scope of subseguent
use of service o be treated as input, The above observalions and views
explain the scope of the relevant provisions clearly, correctly and in
dccordance with the legal provisions. In condlusion, 8 manufacturery
consignor can (ake credit on the service tax paid on outward transport of
goods up to the place of removal and not beyond that.

82 In this connection, the phrase place of removal' needs
determination taking inte account the facts of an individual case and the
aoplicable provisions, The phrase place of removal’ has not been defined
in CENVAT Credit Rufes. In terms of sub-rule (t) of rule 2 of the said rules,
if any words or expressions are used in the CENVAT Credit Rules, 2004
and are not defined therein but are defined in the Central Excise Act, 1944
or the finance Ac, 1994, they shall have the same meaning for the
CENVAT Credit Rules as assigned (o them in those Acts. The phrase ‘place
of removal’ is defined under section 4 of the Central Excise Act, 1944. [t
states that, -

‘Place of removal” means —

(i} a factory or any other place or premises of production or
manufacture of the excisable goods;

() 8 warehouse or any other place or premises wherein the
excisable goods have been permitted to be stored without payment of
(i} & depat, premises of a consignment agent or any other
piace or premises from where the excisable goods are fo be sold after
their clearance from the factory; from where such goods are removed, [t
/s, therefore, clear that for @ manufacturer/consignor, the eligibiity to
awail credit of the service fax paid on the transportation during removal of
excisable goods would depend upon the place of removal as per the
definition. fn case of a factory gate sale, sale from a non-duty paid
warehouse, or from a duty paid depot (from where the excisable goods
are sold, affer their clearance from the factory), the determination of the
piace of remaoval’ does not pose much problem, However, there may be
situations where the manufactureryconsignor may claim that the sale has
taken piace at the destination point because in terms of the sale contract
Jagreement (1) the ownership of goods and the property in the goods

remained with the seller of the goods til the delivery of the goods in
Page Mo, 9 of 16
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acceptable condition fo the purchaser at his door steg; () the selfer bore
the risk of loss of or damage to the goods during transit to the
destination; and (i) the freight charges were an integral part of the price
of goods. In such cases, the credit of the service tax paid on the
estabiished by the claimant of such cregit that the sale and the transter of
property in goods (in terms of the definition as under seciion 2 of the
Central Excise Act, 1944 as alsg in terms of the provisions under the Sale
f A 0 i "

{Emphasis supplied)

CBEC vide Circular No. 988/12/2014-CX dated 20.10.2014 further clarified that -

"4) Instances have come (o notice of the Board, where on the basis of the
claims of the manufacturer regarding freight charges or wiho bare the risk
of fnsurance, the place of removal was decided without ascertaining the
place where transfer of property fn goods has taken place. This is &
deviation from the Boards circular and s also contrary to the legal
position on the sublfect.

5) it may be noted that there are very well laid rules regarding the time
when property in goods s transferred from the buyer to the seller in the
Sale of Goods Act, 1930 which has been referred at paragraph 17 of the
Associated Stips Case (supra) reproduced below for ease of reference -
"17. Now we are to consider the facts of the present case as to find out
when did the transfer of possession of the goods fo the buyer occur or
wihen did the property in the goods pass from the sefler to the buyer. Is it
at the factory gate as claimed by the appeflant or is it at the place of the
buyer as alleged by the Revenue? [n this connection it /s necessary fo
refer to certain provisions of the Sale of Goods Act, 1930. Section 19 of
the Sale of Goods Act provides that where there /s a confract for the sale
of specific or ascertained goods the property in them is transferred to the
buyer at such time as the parties to the contract intend it to be
transferred. Intention of the parties are to be ascertained with reference
to the terms of the contract, the conduct of the parties and the
circumstances of the case, Unless a different intention appears, the rules
contained in Sections 20 to 24 are provisions for ascertaining the intention
of the parties as to the time at which the property in the goods s to pass
to the buyer. Section 23 provides that where there s a coniract for the
sale of unascertained or fulure goods by description and goods of that
description and In a deliverable state are unconditionally appropriated to
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the contract, either by the seller with the assent of the buyer or by the
buyer with the assent of the seller, the property in the goods thereupon
passes fo the buyer. Such assent may be expressed or implied and may
be given either before or after the appropriation is made. Sub-section (2)
of Section 23 further provides that where, in pursuance of the contract,
the seller delivers the goods to the buyer or fo a carrier or other bailee
(whether named by the buyer or not) for the purposes of transmission to
the buyer, and does not reserve the right of disposal, he is deemed to
have unconditionally appropriated the goods to the contract.”

&) It is reiterated that the place of removal needs fo be ascertained in
term of provisions of Central Excise Act, 1944 read with provisions of the
Sale of Googs Act, 1930. Payment of transport, inclusion of fransport
charges in vaiwe, payment of insurance or who bears the risk are not the
relevant considerations to ascertain the place of removall The place where
sale has taken place pr when the property in goods passes from the sefier
fo the buyer is the refevant consideration fo deferming the place of
remgval,

(Emphasis supplied)

[ find that Circulars issued by CBEC clarify that cenvat credit in respect of service
tax paid on outwarc transportation charges would be admissible only if the claimant
establishes that the sale and the transfer of property in goods (in terms of the definition
under Section 2 of the Act as also in terms of the provisions under the Sale of Goods
Act, 1930) occurred at the said place. It also clarifies that payment of transport,
inclusion of transpor: charges in value, payment of insurance or who bears the risk are
not the relevant considerations. The Circulars very categorically stipulate that the place
where sale has taken place or when the property in goods passes from the seller to the
buyer is the relevant consideration to determine the place of remaoval.

i

I find that Section 19{1) of the Sale of Goods Act, 1930 would be relevant to
ascertain the place where sale has taken place or when the property in goods passes
from the seller to the buyer, The provisions of Section 19(1) of the Sale of Goods Act, is

reproduced as under; -

(1) Where there is a contract for the sale of specific or ascerfained goods
the property in them is transferred (o the buyer gt such bime as the
parties fo the contract intengd it to be transferred. ”

{Emphasis supplied)

Fage Ma. 100l 1§

_|": .Y
e



IMW\P
Appeal Mo V2EAZRALZ01T
i

7.6 In view of the above provisions of the Sale of Goods Act, 1930, it is clear that the
title of the goods passes from seller to the buyer at such time as the parties to the
contract intend it to be transferred, The intention is to be ascertained with reference to
the terms of the contract, the conduct of the parties and the crcumstances of the case.
In the present case, the lower adjudicating authority held as under:-
27, In the submissions dated 09.11.2016, M/s. D. N. Engineers has
submitted few Purchase Orders for financial year 2012-13 (two numbers);
2013-14 (six numbers); 2014-15 (six numbers) and for the period from
April, 2015 to December, 2015 (two numbers) which has been verified.
These purchase orders are covering major period of the show cause
notices, Alf the documents are scanned copies/computer generated and
goods have been supplhed as per the same. Invoices does not reveal and
mention about extra transportation charges and all contracts submitfeg
mentions are FOR terms. Defivery destination is at the buyers premises in
all the contracts.

28.  On perusal of the agreements submitted by the party, I find that as
per the agreement entered into between the noticee and their buyer, the
goods had been delivered on FOR basis at the premises/site of the buyers
and charges including the transportation and central excise duty are
integrated in the assessable value, and as per invoice central excise duty
liability has been discharged by the noticee on this infegrated assessabie

value.

J2. Thus, the invoices submitted by the assessee are required to be
examined with regard to the facts when the property in goods are passing
from the seiler to the buyers. In the present case, the assessee has
produced documents to substantiate their claim that the transactions were
on FOR basix and that they have satisfied the conditions stipulated under
the provisions of the Act, Rules framed thereunder and instructions issued
in this behal’. For ease of understanding, analysis of one invoice is made
hereunder:

(i) Capy of invoice; On perusal of sample copy of invoice no. 305 dated
10.09.2012, it is observed that various excisable goods have been sold to

M/s. Crompfon Greaves Ltd. They have mentioned P. 0. No. & date in the
Page No. 12.af 18
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relevant involce, item code efc. It is seen that the Terms & Conditions of
Supply have been mentionad as under:
1. Delivery Terms: INCO Terms 2012/As per Your Purchase
Chrder
2 Interest @24% will be charged on unpaid balance after due
date
3 Lintif the full amount of this bill received by us, we shall have
lien (unpaid vendor’s lfen) on the goods of the goods of the amount
payabie to us.
4. Al terms of business are subject fo RAJKOT jurisdiction only,

J2.1 On perusal of copy of relevant P.O./contracts 5500053850 and
2500063011, it has been specified as to at which plant, the delivery has to
be given by the supplier, Further, it has been specifically mentioned that:
DELIVERY AT OUIR AHMEDNAGAR WORKS.

TRANSPORT [S TO BE ARRANGED BY YOU AND MATERIAL TO BF
DESPATCHED ON FREIGHT PAID BASIS. FREIGHT TERMS AND
CONDITIONS ATTACHED, APPLY TO THIS PURCHASE ORDER.

J2.2 para 9 of the terms and conditions (Annexure to Purchase Order)
réads as unoer:
& Transfer or Ownership and Risks:
Ownership of and risks related fo, the goods, shall be
transferred from the Supplier to the Buyer, only upon written
acceptance by the Buyer of delivered Goods, at the delivery
point stipuiated in this PO,
32.3 para 11 of the terms and conditions reads as under: i
L Acceptance of Goods
(b) In case no objection is raised in writing, by the Buyer,
regarding acceptance of Goods within 15 days from the date
of delivery, unless an extended time duration is mutually
agreed, the actual delivery date of the Goods shall be
deemed as the date of acceptance.

32.4 Para 23 of the terms and conditions viz. Enforcement of rights
reads as uncer:
(b) Te enforce their respective rights under this PO, the parties will

250 be entit'ed to take legal action. Transactions contained in this PO will
Page Mo 13af 16
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be deemed to have taken place at the address of the Buyer, and
accordingly the jurisdiction will be the Buyer’s location.”

7.7 The lower adjudicating authority has, taken reliance on the certificate
dated 09.11.2016 of Shri Dharmendra V. Joshi, Chartered Accountant, M. No. 47310
wherein it is certfied that the sale value of the goods is on FOR basis; that
responsibility of the transportation is on the respondent as per terms and conditions of
Purchase Order of various buyers as per the list attached therewith and that the
respondent is responsible to deliver all the goods at business premises of the buyers;
that the transportation cost is included in the sale value and borne by the respondent
and that as per the sale policy of the respondent, lien on the goods will remain with
them till the receipt of the full payment.

7.8 In view of above, I find that the lower adjudicating authority has critically
examined the Terms & Conditions of the sale specified in Agreement and invoices
issued for removal of excisable goods and has correctly held that sale of goods
completed when the goods reached at the premises of buyers, who took delivery at
their door step.

7.9 1 find that the respondent has produced sufficient documentary evidences to
show that (i) sale of goods had taken place at the destination place; (i) the ownership
of goods and the property in the goods remained with the respondent till delivery of the
goods in acceptable condition to the purchasers at their door step; (i) the respondent
bore the risk of loss of or damage to the goods during transit to the destination; (iv) the
outward freight charges formed part of the price of goods on which central excise duty
paid and (v) the sale and the transfer of property in goods occurred at the destination
place and all these put together prove that the place of removal is the place of delivery
of the buyers. Accordingly, 1 hold that the respondent is eligible to avall cenvat credit of
service tax paid on outward transportation charges. R
/.10 The above decision also finds support from the final order of the Hon'ble High
Court of Karnataka in the case of Madras Cements Limited - 2015 (40) STR 645 (Kar.)
wherein it has been held that:

8. Having heard learned counsel for the parties and considering the

facts and creumstances of this case, we are of the considered view that

as long as (he sale of the goods is finglized at the destination, which is at

the doorsten of the buyer, the change in definition of input service' which

came into effect from [-4-2008 would not make any difference. A perusal
of invoices makes it dear that the goods were o be delivered and sale

Paga Mg 4.4l 16
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completed at the address of the buyer and no additional charge was
levied by the assessee for such delivery, From these facts it is dear that
the sale was completed only when the goods were received By the buyer.
The Circular dated 20-10-2014 issued by the Central Board of Excise and
Customs alsc, in paragrapii-6 makes it clear that payment of transport,
inclusion of transport charges in value, payment of insurance or who
bears the risk are not the relevant considerations to ascertain the place of
removal.’

9. As per the said Circular, the place of removal has to be ascertained
in terms of Central Excise Act, 1944 read with the provisions of the Sale of
Goods Act, 1330 which has been dealt with in detail in the said Cirauar.
According to the provisions of the Sale of Goods Act, 1930, the intention
of the parties as to the time when the property in goods has fo pass to
the buyer is of material consideration. The record cleanly shows that the
intention of the parties was that the sale would be complete only after
goods are gelivered by the seller at the address of the buyer. The
assessing officer as well as the appellate authority have held that the
assessee would not be entitted fo the benefit merely Decause no
documentary evidence has been adduced to establish the fact of
insurance coverage by the assessee, In our view, who pays for insurance
or bears the risk of goods in transit wowld not be & material consideration.
The same has also been made clear by the Central Board of Excise and
Custons, Department of Revenue, Ministry of finance, in its Circular dated
20-10-2014.

12, Since we are of the opinion that the sale had concluded only after
the delivery of the goods was made at the address of the buyer, in the
facts of the present case the @Eﬁ’ﬂ_ﬂﬁiessee would be entitied to the
MWWEESEESSEEEFE’IEﬂEfI -4 2008, ?i‘xeqmeﬁ’anfammmﬁ
thus be entivled to such benefit for the period 1-4-2008 to 31-7-2008
which has bean denied to it by the authorities befow. "

- 15 -

(Emphasis supplied)

7.11 1 also find that the above ratio has been followed by the Hon'ble High Court of
Punjab & Haryana in the case of Ambuja Cement Ltd. reported as 2009 (236) ELT 431
{(P&H) wherein it has been held that cenvat credit of service tax paid on outward
transportation is admissible.

8. In view of the above, I find no reason to interfere with the findings of lower
Paga Mo 150f 18
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adjudicating authority, Accordingly, I uphold the impugned order and reject the appeal
filed by the department.

o afierendl g g @i T aidta @ Ruer Judie wid | fem a2
9, The appeal filad by the appellant stands disposed of in above terms.
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By R.P.A.D.
To,

1 The !f.ﬂmmisaar-nén' - :
CGST & Central Excise, Rajkot ﬁ?ﬁﬂqﬁ%a@

Commissionerate, GST  Bhawan, | diugd yas Y9 & B 9
Race Course Ring Road, Rajkot THEE

2 | M/s. D. N. Engineers, | 7 # e,

27 — Dharamiivan Industrial Estate, | 21 et Sefus e, wg, A1 aduiy
Behind S. T. Workshop, Rajkot. | 3t vrsiaiie

Copy for information and necessary action to:-

1. The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, Ahmedabad
for kind information please.

2. The Assistant Commissioner, CGST & Central Excise Division-I, Rajkot.
3 Guard file
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