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Arising olt ol above mentionec OIO issued by Addilional/JoinrDepuly/Assistanl Commissioner. Central Excise / Service Tax.

Rajkol / Jamnagar / Gandhidham :

}ffi & qffi 6r drIr a?I cir /Name&Address of the Appellant & Respondent :-

M/s. D. N. Engineers, 27 Dharamjivan lndustrial Estate, B/H' S'T' Workshop'Rajkot,

a€ 3 *(]r+fr) t Eqtrd +tl asFd FFRfu-fr dt+ ii rq.T€ clffii / qlfurrsr s FFH vfrd irq.t 6{ {6ar tl/
inv-pirson adgrleved by this order-in-Appeal may file an 

-appeal to lhe appropnale autho'ity in the following way
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Appeallocusloms,Excise&l;erviceTaxAppellateTlibunalUnderseclion3SBo{CEA,1944/UnderSection86olthe
Finance Act, 1994 an appeal lies to-
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Thespecialbencholcustoms'Excise&serviceTaxAppe|laleTribunalolweslBtockNo.2,R,K,Puram.NewDelhiinall
matters relating to classificalion ,nd valualion.
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io iiu'w".r regaonal bench of lustoms, Excise & Servrce Tax ApPellale Tlrbunal (CESTAT) al 2d Floo[' Bhaumali Bhawan'

eiarwi ehmeoalao-:aoo16 in c,se of appeals olher than as menlioned in para- 1(a) above
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i. tiir"r"a. lppri."ttn made foI grant of sGy shall be accompanied bv a lee of Rs 500/''

3rs.ft-q ;qrqrfrrqi{q * Fs..tr 3rfric fiF 3rfuFi-{E, 1994 *r ur{r 86(1) * ri?drf, trdFF{ ffi 1994, *- riIIF 9(1) * F(A

Hii#,* ;i:5 t +;f;; f *t * #rfr G 3; snt ts-s j"it; Fr6-< r+d srr{r it, tr!.er-eF- $'q- t na-r{ 6t

irat; .* ia i"ie,a'd-f, a tqt 3f{ # t 6tr- t srs !'n cfr * 
-{Fr. 

sfl i-ar6{ *r xi, ''4rg fr nia 3rt{ F'IrqI rrqr

?5!5 ff(ffisrf*rs s aro.ic ar 50 arlr 5c\r d6 vlrfl 50 rq dcq t 3rfu6 t d F,IT: l'0-00i- dqt' 50001

*l',L}", n'nln', t.;*; #J,d; i,o *riia *"n dr Brnm rfa 6r {4?Ira' outud 3rffiq arqft-Frq fi 
''rsr 

*
#-H,-; r* * fr.dr $ srf# efi * ar+ -{ro srtr toria.d-+t {E r-ar{l tuT "q "t5e 

l.qA'}'ryt 1gtg
i+-; ; trr; t irar irfir rfl s-rfur v+dl[ arurfurrgr si ln('l Frd t I FFra xd?t {€ ln * IiRr ]rlt'e-qr fi Eru

5OO/. {qq {I Hultra rj6 isr 6IiI il,n l/

TheappealundelsUbsection(,t)olseclion86oftheFinanceAct'.1994'totheAppellateTribunalShallbefiledln
n,,erlnrblretc rn Form ST.5 as orescnled,nde' Rule g(1) o' the Servjce Tax Rules' 1994' and Shall be accompanied by a

:;;; ;i'ffi";;;,-;;rJ"rJ "l#ri l*; "r 
which shalt be certified copy) and should be accompsnied by a fees or Rs.

i66iy-- *t 
","- 

*," aJiunt ot sirvice irx I interesr demanded & penally levied of Rs. 5 Lakhs or less, Rs-50001 where the

;;:1",;;;;;;"-;i into"tt'i"rrronJ"o i penaltv levied is moie rhan five rakhs bur not exceedins Rs Fifiv Lakhs'

Rs.1o,00ot wh€re the amounl ot u"*r"u 
-ti" 

1, lni"i"it oemanaed a penahy levied is more than lifty Lakhs rupees. in the

;;.-;f;;"";;J ;";k draft in lavour a-rne rcsisranr Regislrar of lhe. bench. of. nominated Public seclor Eank ol lhe place

*ir"r"-,n" 
-0.""n 

"iirbrn"t 
is,itrirteO. / Applicrlion madi for granl of stay sh6ll be accompanied by a ree of Rs-5001.

...2..

I
{0

(ii)

(iii)

I

*

::sr1+-d (g{-tr) 61 6rqt6Fr,irEr qii C-ar 6-{ 3it{ +ffiq rFIr( QFfi6'::
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tra sftfrq-s, 1994 6r rrro s6 6t Js--srm+ (2) !-d (2A) * ]I nd rJ A rrfi 3rfd. d-dl6{ fi{F{|&, 1994, t fr{f, 9(2) lra
9(24) i rfd frtrlft-a cs{ s.T.-7 f A ar Fir,fi ('{^rs+ €nr figft, *afiq 5flrd llF 3rlrqr rrgff {ffifl, rd{ d; '116

rqRr cllta av fi sfiTqi Ffrra 6t (rdji S rE cfa rFrBrd at5,qrnl tit{ JnT€ rcrfl $6FFF }r{rF Jflrdr Jcr€d. fi;+c
,iqr{ 9r.$/ $-qrfr{ +) rffia -qrqrft-6{sr +t J{tidrr rJ rr} +r ftfrr ii tnd r"ari a cf, $ wrw t +{re 6aff d.ri: r l' 
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The appeal under sub seclion (2) and (2A) of lhe section 86 the Finance Act 1994, shall be lited in For ST.7 as prescribed
under Rule 9 i2) & 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanied by a copy of order ol commissioner
Cenlral Excise or Commissioner, Cenlral Excise (Appeals) (one of which shall be a certified copy) and copy ol lhe order
passed by the commissioner aulhoriz,ng lhe Assislanl Commissioner or Deputy Commissioner ol Central Excise/ service Tax
lo file lhe appeat belore lhe Appellale Tribunal. I
ry *ry I'ff".*ra rna'-as tr{Ei .n$dtq crtu.{vr lt€rc) t etr 3{qd\ + nrrn a +'fra ,d{E ?16 3ftfr{E 1944 fitru 35('E S Jlirjra, n & ffiq Jfuf+cq, 1994 Er rrr{l 83 h Ji h c-{rdr +t fi.r,t fl,rf t, +i ,rin +on 

"+*oqtufiur ,i Jr{td 6ra sF{ rflre fl"+xfu, 6{ {in t, t0 cfarE (to%), Tr flFr ra gfa }r"rAa t, i {{_, r. +;'ad_fuflfad t, +r Trrdrn fo.r !. rrrd'f+ rs um *.rftrlra am f6;ti .A yqfra aq dft qF trn, *"; #';;,'"' =

. irry rflr( gE6 rrd *-dr6{ + jtrrtf, "{irT lfiq ,r\, rrm- i hE rnfr.-d t(i) rno 1t A * li fn a{ff
(ir) t-iis rm fr fi :ri znra nlrt
(ii0 #. wn Bq,n-qfr }' fiqrl 6 + ]idria tq rfff
- arri qt f+ rff u'o * crdrrE B6fiq (d. 2) nfqfrrr{ 2o1a *, Jri:r t Tt cEs irffiq crfufirfr s ?rqtT h-nrrnflaerrra rd r.a ]lfrf, +i r{ Te 6fnti

For an appeal lo be frled trelore lhe CESTAT, under seclion 35F of the centrat Excise Act, 1944 which is also madeapplicable lo seNice Tax undet seclion 83 oJ lhe Finance Ad, 1994, an appeal against this order shall lie before the Tribunalon paymenl of 1070 of lhe duty demanded where duly or duly and penally a;e in dispLrte, or penalty, where penalty atone is indispule, provided the amount ol pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Cenlrat Excise and Service Tax, .Duly 

Demancted, shali include :(i) amount delermined under Seciion lj D;
(ii) amounl of erroneous Cenvat Credit laken;
(iii) amounr payabte under Rulo 6 of lhe Cenvat Credit Rules

- provided furlher thal the provisions ot lhis seclion shall nol apply to the sray appticalron and appeals pending beforeany appellate authorny prio. lo lhe commencement of the Finance lfrfo.Ziecr, ZOU.

xrri rrffi{ .'r Erififilr srifi :

Revislon applic; on to Govomm€nt of tndla:
ts ]nav & qifrrflq qlP{fl ei,aAaa rn* a, i.-frc T;qrd- lrffi lrfufr{E. 1994 €r rrm 35EE + cqr qiT6 +, li_+d }I{r
##iffi :atsro rrid-, hrs, Fa-il m*., r; -fti- -ri 

ii 
';#o. ";* 

rr" rra. 
-rrc 

*.i. +'h=a iioijijr *r
A revisdn applicalioo lies lo the L,nde, secretary, to Ihe Government of lndia, Revrsron Appticatron unit, Miorslry of Finance,Depaflmenl ot Revenue, 4rh Hoor. Jeevan oeep Buibrng. prr"-""t ir."i,'r"* ue.hFrlooor, under secrrcn 35EE or rheCEA 1944 in respect of the loltowng case, governed by firlt proviso fo 

"rn_.".fion 
{l) of Section-3sB ibid:

qt Erd + frrS a-frara * ^cr'i, r-fl r6sri. ** 
"r" i Fs finsri t ri=,. rF 6 q.rrsir fi et., qr Rdr J.or -Rrrrit qr

s"ffi * T*-,It. t <", Ls* ,'d'crr.rr + d'{rd qr Fsrfi r.rr. 15 * * #* E.rrr + rsFF{sr i atoa. B.-s mrrere o1rF$l rlgR zrE , xrE & T{it{ri A erra iU
In case ol any loss ol giods, where the loss occurs in lransil lrom a faclorv to a

"u*;o,;; '"'un;r;";;,;;;il;;#;;;;il ";;;'s#;:";';j,#"i.:Ti:,n;!I;11'X"?,f:.u""jJ"# :":

ffiIT'R$-'R-"S+YtBB#*m o q* 6i* Eri{ s{:rft zri ii{rq r.c. TdF i y. (rti4 *
h case ol Iebate of duly of exclse on goods exponed lo ;ny counlry or lerilory outstde lndia ol on excisable material used tnthe manulacture of the goods which are exported lo any cou;try or r"",rory orisla" lnatu.

S .q,r.l-.* T,rda FsE id-il Trd i qrfl, Acrd qr 
{gra Eir xrdl firfa t+-ql,Fr t i

In case ot goods expoded outside lndra export to Nepal oi Bhutan, without payment o, .tuty

Iffft-aa rerq t riqr.ra rrd6 s lrrrari + Rtr ,f 1IA }.g. !-g 
yfufql vd fs+ frifi.., qrcqat + ;rfd xl;q 6r zrE A .}tr \r$trr 3t lrr{€ (lrffl +'6dr{r Fd* ffi)ftry t,r. zi tssa fI tnn tos + r.* a* n url drtrs 3nr4r F{rqEfil c{ qr ard Acrftd ftr' ,(, e U

credit of any duty allowed lo be ulllized 
.lowa.ds 

paymenl of e-icise duty on final producls under lhe provisions of this Act orthe Rules made lhere under such order is pa.."a uy tn" c"r.,rai"""i 1npp""-ra) on or afler. the date appointed under sec109 of the Finance (No.2) Act, 1998.

lT{t€ 3rrt e *r e cQ-qI qqI {rqII EA-8 C- ct 4t +Af -""1 gT (]q7) hTr|{dl, 200i. * ftq.E 9 + jrfrta EAftE t,tE3lrilristcq&3Ec+lIilreersffi.rfF\'tsqrtayra-rf*;"{E*e""'r#"rrhiAdrlfr-;;"{i;dt
qG('r ff.r 6r tdrq rflr( rrF xEffuF, rsl+ Ar,n{r is-ie-f 6r rdrq.fr * srlq a; at{ q{ TR_6 fi cfi{r .i *I JrHI urFtqt /

The above applicalion shall be made in duplicale in Form No- EA-8 as speciried under Rule, 9 of cenlral Excise lAppeats)Rules,200l wdhin 3 monlhs lrofi lhe date on which lhe order.orgr,iro-["-ip-;ur"o agarnst is cornmunrcaled and shal beaccompanEd by two copies each of lhe olo and order-h.Appoat. ti should atsl'be accompanreo by a copy ot TR-6 chaflanevidencing paymenr of prescribed fee as prescribod under seirion ss-el ol cEA, r-9++, ,na.i, uii"r-i"uo- 
"i 

i;-;;i 
- - -"

:-dfieiEr 3rrafi fi Frrr ftq.?ftd Btrifra rlia & jrdrqrft f.r ar* qlfrr, 
r

3.dr Fffri r6ff ('a; irrg Fqi qr rEt Ff, A S Fct 200/. fl TJrdrd F+.qr ir(, llt{ qfa xn ri Ili4 ts drg sqi i rqrer ti alFqA 1000 -/ fir trrrdri F+qr srs r

The levisron^appication shall be accompanied by a fee ol Rs. 200/, where lhe amount anvotved in Rupees one Lac or lessand Rs 10001 whe.e he amount rnvolved is mo;e lhan Rupees One Lac

qfa aE 3.rtfl, cl Ta vdrt fl Eqrilr t ai EiA-dF {fr lnhl + frq tfda. qir lrrrdra. ]!t€ dT t frcr .rar lGAt E{ arT ttlA F\' ,fr fi R'ql q& 6r, t T{i a frr' qlnftIh }hd.-aqtu; *r (; :#*- n +-d. r.dl{ *t ." 
",r;a; 

A-,i,.'Joi[' r ,ln cdse, if the order cove6 various numbers of order- in original. tee tor eactr d.t.o. should be paid in fte atorosaid manner,nol wilhstandino the lact lhal lhe one appeal to the Appettani tri6unat or the on-e apptication to lhe centrat covt_ As lhe casemay be. is filled lo avoid scriptoria vrork i, excising Rs. 1 lakh fee of ns. tOOl- ioi eact.

o.mntfua amrrq il6,rfuh,{F, 1975, + ,-sS,t * }TsR { grtr q.ti errra tnelr fr cfa q{ Bqttrd 6.50 r't 6rarqrirq rra' fef+e d[ 6tdr 
"rf 

,l i
one copy of applicalion or o.lo. as lhe c€se may be, and the order of the adjudicat,'g authority shall bear a court tee slampo, Rs. 6-50 as prescaibed under Schedule-l in lerms of the Coun f"e ea,tdZi,'"" ir"noeO.

SqI 116, idrq Jiqr( lr8, ('d trdr*-r 3d-drq rqrfu6{sr ( ' Efo.) frqErqa, 1982 i Efitd lii Ji:q E-rara FrF.di +teFaffa tri crn ftrrt d 3it{ S ra-i:n+fta f*cr riar *r i'
Attenlion is also anvited to lhe rules covering lhese and other relaled maters contarned in lhe Cugloms, Excise and ServiceAppellate Tlbunal (Procedure) Rutes. t982.

r.q ]rfrfrq crffi +i lrftd erfud 6ai t i;e-i rorr+, Ftqa 3tk fi-dF c.rdrnai * h\,, s+dTrff fffirq A{sl..awww cbec gov.h at *{r raFA B I /
For the el;borale, derarbd a;d blesl provisj6ni: Glating lo liling of appeat 1o the higher appellate aulhorily. the appe ant mayrefer lo the Departmental webstte www.cbec.qov..in
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:r ORDER-IN-APPEAL::

The Principal Commissioner, Central Excise and Service Tax, Rajkot (hereinafrer

refered fo as "the appellant depaftment") filed present appeal against the Orders-in-

Original No. 03 to 06/SUPDT/KCIVC.EX.ARII/2016-17 dated 29.12.2016 (hereinafter

refened fo as "the lmpugned order") passed by the Superintendent, Central Excise

Assessment Range - II, Division - I, Rajkot (hereinafter referred fo as "the lower

adjudicating authority') in the matter of M/s. D. N. Engineers, 27 - Dharamjivan

Industrial Estate, Behind S. T. Workshop, Rajkot (hereinafrer refered fo as "the

respondent").

2. The facts of the case in brief are that the respondent had availed cenvat credit

of service tax paid on outward transportation services used for transportation of their

finished goods during the period from June, 2007 to March, 2012. SCN was issued to

the respondent on 10.07.2012 for recovery of cenvat credit of service tax along with

interest and for imposing penalty under Cenvat Credit Rules, 2004 read with Central

Excise Act, 1944 (hereinafter referred to as "the Act'). Thereafter, four periodical SCNs

were issued on 04.05.2013;07.05.2014;16.04,2015 and 21.01.2016 for the period

from April,20t2to March,2013; April,2013 to March, 2014; April,2014to March,2015

and April, 2015 to December, 2015 respectively demanding wrongly availed cenvat

credit of Rs. 86,461/-; Rs. 8L,7621-; Rs. 95,841/- and Rs. 89,836/- respectively (totally

amounting to Rs, 3,53,900/-) and interest under Rule 14 of the Cenvat Credit Rules,

2004 (hereinafter referred to as "the CCR, 20041 read with Section 11A(1) and Section

11AA of the Act and to impose penalty under Rule 15 of the CCR, 2004 read with

Section l1AC of the Act. The lower adjudicating authority decided four show cause

notices vide impugned order wherein he dropped demand of Rs. 3,53,900/- and also

proposal of recovery of interest and imposition of penalty.

sA/,
3. Being aggrieved with the impugned order, the appellant department

preferred present appeal, interalia, on the following grounds:

(i) The impugned order is not proper and legally correct as the lower

adjudicating authority has dropped demands by observing that sale has taken at

buyers' place as possession of goods were transferred at buyers' premises in terms

of Section 2(h) of the Act. The lower adjudicating authority has held that the sale

made by the respondent was on 'FOR' basis and not on 'Ex-Factory' basis and

concluded that the place of removal was buyers' premises in light of the Board

Circular dated 23.0t].2007.

Page No. 3 of 16
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(ii) The lower adludicating authority has ignored that period involved in the

present SCNs is after 01.04.2008, Prior to amendment In Rule 2(l) of the CCR,

2004, which defines "input service", vide Notification No. 10/2008-CE(NT) dated

01.03.2008, which came into force w.e.f. 01.04.2008, the definition of "input

service" included the services used in or in relation to the clearance of final

products 'from the place of removal'. However, after the amendment in the said

Rule 2(l) w.e.f. 01.04.2008, the definition of input service has been amended and

the same now reads as under:

"Rule 2Q "input service" means any service,-

O used by a provider of taxable service for providing an output

service; or

(ii) used by the manufacturer, whether directly or indirectly, in

or in relation to the manufacture of final products and

clearance of final products of remo

and inc'ludes seruices used in relation to setting up, modernization,

renovation or repairs of a factory premises of provider of output

service or an offlce relating to such factory or premises, advertisement

or sales promotion, market research, storage upto the place of

removal, procurement of inputs, activities relating to business, such as

accounting, auditing, financing, recruitment and quality control,

coaching and training, computer networking, credit rating, share

registry, and security, inward transportation of inputs or capital goods

and ott'tward transportation upto the place of removal;"

(Emphasis supplied)

(iii) As per above amendment, the cenvat credit in respect of outward

transportation service after 01.04.2008 has been restricted, in relation to the

clearance of final products, "upto the place of removal" only. Therefore, the reliance

placed by the respondent on the Circular dated 23.08.2007, as amended is totally

misplaced as this Circular clarifies the legal position in respect of input services on

"outward transportation" for the period prior to 01.04.2008 only.
S'^\4-

(iv) The lower adjudicating authority has wrongly relied on Board Circular No.

9991612015-CX, dated 28.02.2015 which clarify place of removal, since the same is

not relevant to the present case, since as per paragraph 2 of the said circular, the

same was issued to meet the demand of trade for a clarification regarding place of

removal for the purpose of cenvat credit of input services, in the case of exports.

Para 4 of the said Circular dated 28.02.2015 has clarified that in most of the

Page No. 4 of 16
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cases, handing over of the goods to the carrier/transporter for further delivery of

the goods to the buyer, with the seller not reserving the right of disposal of the

goods, would lead to passing on of the property in goods from the seller to the

buyer and it is the factory gate or the warehouse or the depot of the manufacturer

which would be the place of removal since it is here that the goods are handed over

to the transporter for the purpose of transmission to the buyer.

(vi) Para 7 of the said Circular dated 28.02.2015 states that in most of the cases,

place of removal would be the factory gate since it is here that the goods are

unconditionally appropriated to the contract.

(vii) The definition of 'place of removal' is inserted vide Rule 2(qa) of the CCR,

2004 which makes it clear that place of removal means'a factory or any other place

of premises of production or manufacture of the excisable goods' or'a warehouse

or any other place or premises wherein the excisable goods have been permitted to

be stored without payment of duty' or'a depot, premises of a consignment agent or

any other place or premises from where the excisable goods are to be sold after

their clearance from the factory, from where such goods are removed'. They relied

on judgment of the Hon'ble High Court of Karnataka in the case of ABB Limited,

reported as 2011 (23) S.T.R.97 (Kar.), wherein the Hon'ble High Court has upheld

the decision of the Larger Bench of the Tribunal that the services availed by a

manufacturer for outward transportation of final products from the place of removal

should be treated as input services in terms of Rule 2(l) (ii) of the CCR, 2004 and

hence, the manufacturers shall be eligible to avail credit of the service tax paid on

the value of such services, The Hon'ble High Court, however, while upholding the

said order of the Tribunal, has clearly held in para 34 of their judgment that the

said interpretation is valid till 01.04.2008. The Hon'ble High Court, in its order has

clearly held that the substitution of the words 'clearance of final products from the

place of removal' by way of amendment in Rule 2(l) of the CCR, 2004, by

Notification No. 10/2008-cE(NT) dated 01.03.2008, substituting the word 'from' in

the said phrase in place of 'upto' makes it clear that transpoftation charges were

included in the phrase'clearance from the place of removal' upto the date of the

said substitution and it cannot be included thereafter. The appellant further relied

on case law of Vesuvious India Ltd. reported as 2014 (34) S.T.R. 26 (Cal.) wherein

held that:

"13. By the amendment made with effect from l't April, 2008

substituting the word Trom'by the word 'upto'all that has been done

is to clarify the issue. Neither the services rendered to the customer

for the purpose of delivering the goods at the destination was covered
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by the definition of input service prior to 1il April, 2008, nor is the

same covered after 1* Apill, 2008. If the definition provided ln Section

2(000 is read a whole, if would appear that outward transportation

charges or taxes paid in regard thereto is claimable only with regard to

those transports which were from one place of removal to another

place of removal."

(viii) In view of the above facts and the statutory provisions, as discussed above,

the lower adjudicating authority has erred in dropping the proceedings initiated

against the respondents vide four SCNs.

4. The respondent vide letter dated 16.05.2017 has submitted Memorandum of

Cross-Objections, interalia, submitted as under:

4.1 Board vide Circular No. 971812007 dated 23.08.2007 clarifled that when good are

cleared from factory Dut transportation paid by manufacturer then the goods are being

delivered on FOR basis and the goods are in custody of the manufacturer till the goods

delivered to the customer and in such circumstances the place of removal shall be the

place of delivery in hands of the customer and not the factory gate; that in present case

the goods cleared for home consumption on FOR prices for all cases and possession of

the goods remained with the manufacturer till the goods delivered to the customer's

place; that they submitted copies of Purchase Order in support of FOR transactions,

which shows freioht not charoed from customers and hence thev are elioible for cenvat

r)

credit of service tax oaid r outward transDoftation.

4.2 The respondent has availed cenvat credit of service tax paid on outward

transportation as per Rule 3(lXix) of the CCR,2004 wherein clearly mentioned thatthe

manufacturer as well as the producer of final product shall be allowed to take the credit

of the service tax leviable under Sectlon 66 of the Finance Act.

4.3 The respondent has availed cenvat credit of service tax paid on outward

transportation with reference to definition of the'input seruice'as laid down under Rule

2(l) of the CCR, 2004 and the explanation thereof, which speciff that the input service

means the service used by the manufacturer in or in relation to manufacture of final

product and clearance of final product; that therefore, the service received from GTA

for receiving raw material or clearance of final product i.e. outward transpoftation shall

be considered as 'input service'; that Notification No. 10/2008-CE (NT) dated

01.03.2008 also clarifled that the 'input service' includes services used in relation to

outward transportatlon upto the place of removal; that vide Notification No. 2U2014-

Page No. 6 of 16
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CE (NT) dated 11.07.2014 sub-rule (qa) has been insefted in Rule 2 of the CCR, 2004

wherein clarified the phrase 'place of removal'; that Board vide Circular No.

98811212014-CX dated 20.t0.201.4 has clarified that'the place where property in goods

passes on to the buyer is relevant to determine "place of removal" and the place where

sale has taken place is the place where the transfer in property of goods takes place

from the seller to the ouyer'; that they relied on following case laws:

(i) Man Trucks India Pvt. Ltd. reported as 2016-TIOL-163-CESTAT-DEL;

(ii) T K Warana SSK Ltd. reported as 2015 (37) SfR 499 (Tri.Mum.);

(iii) P & H High Court's decision in case of Ambuja Cement Ltd.;

(iv) ABB Ltd repofted as 2011 (23) SrR 97 (Kar);

(v) Parth Poly Wooven Pvt. Ltd. reported as2012 (25) SfR 4 (Guj).

5. Personal hearing in the matter was attended to by Shri H. G. Tanna,

Superintendent on behalf of the appellant who reiterated Grounds of Appeal and

submitted that the order passed is not legal and proper in view of the grounds of

appeal. The respondent vide letter dated 21.11.2017 waived personal hearing.

Findinqs:

6. I have carefully gone through the facts of the case, the impugned order, the

appeal memorandum. the memorandum of cross objections and written as well as oral

submission made during the personal hearing. The issue to be decided in the present

case is as to whether in the facts of the case, cenvat credit of service tax paid by the

respondent on outward transpoftation is available to the respondent or not for the

period from April, 201.2 onwards.

S;-y>-

7. I find that definition of "input service", as provided under Rule 2(l) of the CCR,

2004, substituted by Notification No.3/2011-CE(NT) dated 01.03.2011, w.e.f.

01.04.2011, reads as under:

Y0 "input service" means any seruice, -

(0 ............; or

(ii) used bv the manufactu rer. whether di rectlv or indirectlv, in

man

dearance of final oroducts uDto the Dlace of removal.

and includes services used in relation to modernizatlon, renovation

or repairs of a factory, premises of provider of output seruice or an

offrce relating to such factory or premiseq advertisement or sales

promot,ion, market research, storage upto the place of removal,

procure,ment of inputs, such as accounting, auditing, financing,

recruitnent and quality control, coaching and training, computer

7
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networking, credit rating, share registry and security, inward

transpoftation of inputs or capital goods and outward

the of remo

(Emphasis supplied)

7.7 From the above, it is evident that "input service" means any service used by the

manufacturer, whether directly or indlrectly, in or in relatlon to the manufacture of the

final products and clearance thereof upto the p lace of removal 'outward transDoftation

uDto the Dlace of removal'. It is, therefore, clear that the service should be used by the

manufacturer which has direct or indirect relation with the manufacture of flnal

products and clearance of final products upto the place of removal. As per Section

a(3)(c) of the Act and Rule 2(qa) of the CCR, 2004, "place of removal" means a factory

or any other place or premises of production or manufacture of excisable goods; a

warehouse or any other place of premises wherein the excisable goods have been

permitted to be stored without payment of duty or a depot, premises of a consignment

agent or anv other olace or premises from where the excisable qoods are to be sold.

7.2 I also find that CBEC vide Circular No.971812007-5T dated 23.08.2007 had

clarifled the issue of admissibility of cenvat credit of service tax paid on goods transport

by road. The relevant text reads as under:

Tc) ISSUE: Up to what stage a manufacturer/consignor can take credit

on the seruice, tax paid on goods transport by road?

COMMENTS: This issue has been examined in great detail by the CESTAT

in the case of M/s. Gujarat Anbuja Cements Ltd. vs CCE, Ludhiana [2007

(006) STR 0.?49 Tri-DJ. In this case, CESTAT has made the fotlowing

obseruations: -

"the post sale transport of manufactured goods is not an input for the

manufacturer;/consignor. The two clauses in the definition of input

services'take care to circumscribe input credit by stating that service used

in relation to the clearance from the place of removal and service used for

outward transportation upto the place of removal are to be treated as

input service'. The firct clause does not mention transport seruice in

pafticular. The second clause restricts transpott service credit upto the

place of removal. When these clauses are read it becomes

clear that transport service credit cannot oo bevond transoort uoto the

Dlace of removal. The two clauses, the one dealing with general provision

and other dealing with a specific item, are not to be read disjunctively so

as to bring about conflict to defeat the laws'scheme. The purpose of

interpretatiotl is to find harmony and reconciliation among the various

S"f9-
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provisions".

Similarly, in the case of M/s Ultratech Cements Ltd vs CCE Bhavnagar

2007-TOIL-429-CESTAT-AHM, it was held that after the final products are

cleared from the place of removal, there will be no scope of subsequent

use of seruice to be treated as input. The above obseruations and views

exp/ain the scope of the relevant provisions clearly, correctly and in

accordance with the legal provisions. In conclusion. a manufadurer/

can take credit on the service id tra

ctoods uD to the place of removal and not bevond that.

8.2 In this connedion, the phrase 'place of removal' needs

determination taking into account the facts of an individual case and the

applicable provisions. The phrase 'place of removal' has not been defined

in CENVAT Credit Rules. In terms of sub-rule (t) of rule 2 of the aid rules,

if any words or expressions are used in the CENVAT Credit Rules, 2004

and are not defined therein but are defined in the Central Excise Act, 1944

or the financtt Act, 1994, they shall have the same meaning for the

CENVAT Credit Rules as assigned to them in those Acts. The phrase 'place

of removal' is defined under sedion 4 of the Central Excise Act, 1944. It
states that, -

"place of removal" means -
(0 a factcrry or any other place or premises of production or

manufacture of the excisable goods;

(i0 a warethouse or any other place or premises wherein the

excisable goods have been permitted to be stored without payment of

duty, \fu44-
(iii) a depol premises of a consignment agent or any other

place or prenrises from where the excisable goods are to be sold after

their clearance from the factory; from where such goods are removed. It
is, therefore, clear that for a manufacturer/consignor, the eligibility to

avail credit of the servlce tax paid on the transportation during remova/ of

excisable goods would depend upon the place of removal as per the

definition. In case of a factory gate sale, sa/e from a non-duty paid

warehouse, o,. from a duty paid depot (from where the excisable goods

are solQ afrer their clearance from the factory), the determination of the

'place of removal' does not pose much problem. However, there may be

situations where the manufacturer/consignor may claim that the sale has

taken place at the destination point because in terms of the sale contract

/agreement (i) the ownership of goods and the property in the goods

remained with the seller of the goods till the delivery of the goods in
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acceptable condition to the purchaser at his door step; (ii) the seller bore

the risk of loss of or damage to the goods during transit to the

destination; and (iir) the freight charges were an integral part of the price

of goods. In such cases, the credit of the seruice tax paid on the

transportation uo to such olace of sale would be admissible if it can be

by the t of such credit that sa/e nd

nrnnprtl/ tn nnnrlc terms da ifinn a< ca.finn ? nf fha

of Goods A4 1930) occurred at the said olace."

(Emphasis supplied)

7.3 CBEC vide Circular No. 988/1212014-CX dated 20.10.2014 fufther clarified that -

"4) Instances have come to notice of the Board, where on the basis of the

claims of the manufacturer regarding freight charges or who bore the risk

of insurance, the place of removal was decided without ascetaining the

place where transfer of property in goods has taken place. This is a

deviation frorn the Board's circular and is also contrary to the legal

position on the subject.

5) It may be noted that there are very well laid rules regarding the time

when property in goods is transfered from the buyer to the seller in the

Sale of Goods Ac| 1930 which has been referred at paragraph 17 of the

Associated Ships Case (supra) reproduced below for ease of reference -
"17. Now we are to consider the facts of the present case as to find out

when did the transfer of possession of the goods to the buyer occur or

when did the property in the goods pass from the seller to the buyer. Is it

at the fadory gate as claimed by the appellant or is it at the place of the

buyer as alleged by the Revenue? In this connection it is necessary to

refer to certain provislons of the Sale of Goods Act, 1930. SectionlS ,f W)&-
the Sale of Goods Act provides that where there is a contract for the sale

ofspecific or asceftained goods the property in them is transfered to the

buyer at sut:h time as the pafties to the contract intend it to be

transferred. Itention of the partres are to be ascertained wlth reference

to the term:; of the contrad the conduct of the pafties and the

circumstance:; of the case. Unless a different intention appears; the rules

contained in Sectlons 20 to 24 are provisions for asceftaining the intention

of the parties as to the time at which the property in the goods is to pass

to the buyer. Section 23 provides that where there is a contract for the

sale of unastertained or future goods by description and goods of that

description and in a deliverable state are unconditionally appropriated to
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the contract, either by the seller with the assent of the buyer or by the

buyer with the assent of the seller, the property in the goods thereupon

passes to the buyer. Such assent may be expressed or implied and may

be given either before or after the appropriation is made. Sub-sedron (2)

of Section 23 fufther provides that where, in pursuance of the contrad,

the seller delivers the goods to the buyer or to a carrier or other bailee

(whether named by the buyer or noQ for the purposes of transmission to

the buyer, and does not reserue the right of dispoal, he is deemed to

have unconditionally appropriated the goods to the contract."

6) It is reiterated that the place of removal needs to be asceftained in

term of provisions of Central Excise Ad, 1944 read wlth provisions of the

Sale of Goods Ad, 1930. Payment of transpor!, inclusion of transport

charges in value, payment of insurance or who bears the risk are not the

relevant considerations to ascertain the place of removal. The olace where

sale has takerr olace or when the DroDertv in ooods oasses from the seller

to the buver is the relevant to determine the olace of

removal."

(Emphasis supplied)

7.4 I find that Circulars issued by CBEC clarify that cenvat credit in respect of service

tax paid on outward transportation charges would be admissible only if the claimant

establishes that the s;ale and the transfer of propefi in goods (in terms of the definition

under Section 2 of tre Act as also in terms of the provisions under the Sale of Goods

Act, 1930) occurred at the said place. It also clarifies that payment of transport,

inclusion of transport charges in value, payment of insurance or who bears the risk are

not the relevant considerations. The Circulars very categorically stipulate that the place

where sale has taken place or when the property in goods passes from the seller to the

buyer is the relevant consideration to determine the place of removal. 
$C4

7.5 I find that Section 19(1) of the Sale of Goods Act, 1930 would be relevant to

ascedain the place where sale has taken place or when the property in goods passes

from the seller to the buyer. The provisions of Section 19(1) of the Sale of Goods Act, is

reproduced as under: -

"1

fi) Where he.rejsn eootraetlorlhe sale of specific or ascertained qoods

the Drooertv in them is transfened to the buyer at such time as the

(Emphasis supplied)

oartres to the contract intend it to be transferred."
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7.6 In view of the above provisions of the Sale of Goods Act, 1930, it is clear that the

title of the goods passes from seller to the buyer at such time as the parties to the

contract intend it to De transferred. The intention is to be asceftained with reference to

the terms of the conl:ract, the conduct of the parties and the circumstances of the case.

In the present case, ':he lower adjudicating authority held as under:-

'27. In the submissions dated 09.11.2016, M/s. D. N. Engineers has

submitted few, Purchase Orders for financial year 2012-13 (two numbers);

2013-14 (six numberc); 2014-15 (six numbers) and for the perlod from

April, 2015 tct December, 2015 (two numbers) which has been verified.

These purchase orders are covering major period of the show cause

notices. All the documents are scanned copies/computer generated and

goods have been supplied as per the same. Invoices does not reveal and

mention about ertra tanspoftation charges and all contracts submitted

mentions are FOR terms. Delivery destination is at the buyers premises in

all the contracts.

28. On perusal of the agreements submitted by the party, I find that as

per the agree'ment entered into between the noticee and their buyer, the

goods had been delivered on FOR basis at the premises,/site of the buyers

and charges including the transpoftation and central excise duty are

integrated in the assessable value, and as per invoice central excise duty

liability has been discharged by the noticee on this integrated assessable

value.

29.

30.

J -1,

32. Thus, the invoices submitted by the assessee are required to be

examined with regard to the facts when the property in goods are passing

from the se.iler to the buyers. In the present case, the assessee has

produced dot:uments to substantiate their claim that the transactions were

on FOR basl:; and that they have satisfied the condltions stipulated under

the provisions of the Aq Rules framed thereunder and instructions lssued

in this behali. For ease of understanding, analysis of one invoice is made

hereunder:

(0 Copy of r,'tvoice: On perusal of sample copy of invoice no. 305 dated

10.09.2012, it is obserued that various excisable goods have been sold to

M/s. Crompbn Greaves Ltd. They have mentioned p. O. No. & date in the

sv)P
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relevant invo,tce, item code etc. It is seen that the Terms & Conditions of

Supply have been mentioned as under:

1. Delivery Terms: INCO Terms 2012/As per Your Purchase

Order

2. Interest @24% wil/ be charged on unpaid balance after due

date

3. Until the full amount of this bill received by ug we shall have

/ien (unpaid vendor's lien) on the goods of the goods of the amount

payabie to us.

4. All terms of business are subject to RAIKOT jurisdiction only.

32.1 On perusal of copy of relevant P.O.,/contracts 5500053850 and

5500063011, it has been specified as to at which plant, the delivery has to

be glven by ,lhe supplier. Further, it has been specifically mentioned that:

DELIVERY AT OUR AHMEDNAGAR WORKS,

TRANSPORT IS TO BE ARRANGED BY YOU AND MATERIAL TO 8E

DESPATCHED ON FREIGHT PAID BASIS. FREIGHT TERMS AND

CONDITIONS ATTACHED APPLY TO THIS PURCHASE ORDER,

j2.2 para :) of the terms and conditions (Annexure to Purchase Orde)

reads as unaer:

8. Transfer or Ownership and Risks:

Ownership of and risks related to, the goods, shall be

transferred from the Supplier to the Buyer, only upon written

acceptance by the Buyer of delivered Goods, at the delivery

point stipulated in this PO.

R0.^\
,r.tjj2.3 para t1 ofthe terms and conditlons reads as under:

9. Acceptance ofGoods

(b) In case no objedion is raised in writing, by the Buyer,

regarding acceptance ofGoods within 15 days from the date

of delivery unless an extended time duration is mutually

agreeQ the actual delivery date of the Goods shall be

deemed as the date of acceptance.

32.4 Para 23 of the terms and conditions viz. Enforcement of rights

reads as under:

(b) T0 enforce their respective rights under this pe the parties wilt

also be entit,ted to take legal action. Transactions contained in this pO will
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be deemed to have taken place at the address of the Buyer, and

accordingly the jurbdiction will be the Buyer's location."

7.7 The lower adjudicating authority has, taken reliance on the ceftificate

dated 09.11.2016 of Shri Dharmendra V. Joshi, Chartered Accountant, M. No. 47310

wherein it is ceftfied that the sale value of the goods is on FOR basis; that

responsibility of the transportation is on the respondent as per terms and conditions of

Purchase Order of various buyers as per the list attached therewith and that the

respondent is responsible to deliver all the goods at business premises of the buyers;

that the transportation cost is included in the sale value and borne by the respondent

and that as per the sale policy of the respondent, lien on the goods will remain with

them till the receipt of the full payment.

7.8 In view of above, I find that the lower adjudicating authority has critically

examined the Terrns & conditions of the sale specified in Agreement and invoices

issued for removal of excisable goods and has correctly held that sale of goods

completed when the goods reached at the premises of buyers, who took delivery at

their door step.

7.9 I find that ihe respondent has produced sufficient documentary evidences to

show that (i) sale of goods had taken place at the destination place; (ii) the ownership

of goods and the property in the goods remained with the respondent till delivery of the

goods in acceptable condition to the purchasers at their door step; (iii) the respondent

bore the risk of loss of or damage to the goods during transit to the destination; (iv) the

outward freight charges formed part of the price of goods on which central excise duty

paid and (v) the sale and the transfer of propefty in goods occurred at the destination

place and all these put together prove that the place of removal is the place of delivery

of the buyers. Accordingly, I hold that the respondent is eligible to avail cenvat credit of

service tax paid on outward transportation charges.

\fr^>t

7.10 The above decision also finds suppoft from the final order of the Hon,ble Hlgh

Court of Karnataka in the case of Madras Cements Limited - 2015 (40) STR 645 (Kar.)

wherein it has been held that:

"8. Having heard learned counse/ for the parties and considering the

facts and c/rcumstances of this case, we are of the considered view that

as lono as the sale of the ooods is finallzed at the destina tion. which is at

the doorsteo of the buver. the chanae in definition of inout seruice'which

to e'ffect frnm I-4-7nnR wou/d nnf m2La t/ di'ffprenrp
. A perusal

of invoices makes it dear that the goods were to be delivered and sale
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completed at the address of the buyer and no additional charge was

levied by the assessee for such delivery. From these fads it is dear that

the sale was comoleted onlv when the ooods were received bv the buver.

The Circular dated 20-10-2014 issued by the Central Board of Excise and

Customs also, in paragraph-6 makes it clear that 'payment of transport,

inclusion of ,rranspoi charges in value, payment of insurance or who

bears the ris*'are not the relevant considerations to ascertain the place of

removal.'

9. As oer the said Circular. the olace of removal has to be asceftained

in terms of Central Excise Act. 1944 read with the Dro of the Sale of

Goods Act, 1930 which has been dealt with in detail in the said Circular.

According to the provisions of the Sale of Goods Act, 1930, the intention

of the parties as to the time when the property in goods has to pass to

the buyer is cf material consideration. The record clearly shows that the

intention of the parties was that the sale would be complete only afrer

goods are delivered by the seller at the address of the buyer. The

assessing ofticer as well as the appelate authority have held that the

assessee would not be entitled to the benefit merely because no

documentary evidence has been adduced to establish the fact of

insurance corerage by the assessee. In our view, who pays for insurance

or bears the risk of goods in transit would not be a material consideration.

The same has also been made clear by the Central Board of Excise and

Customs, Department of Revenue, Ministry of finance, in its Circular dated

20-10-2014.

12. Since we are of the opinion that the sale had concluded only afrer

the deliverv of the qoods was made at the address of the buyer, in the

facts of the present case the appellant-assessee would be entitled to the

benefit of Cenvat credit on Seruice Tax paid on outward transpoftation of

ooods bv the assessee even afrer 1-4-2008. The appellant-assessee would

thus be entllled to such benefit for the period 1-4-2008 to 31-7-2008

which has been denied to it by the authorities below."
g^P-r

(Emphasis supplied)

7.17 I also find that the above ratio has been followed by the Hon'ble High Court of

Punjab & Haryana in the case of Ambuja Cement Ltd. reported as 2009 (236) ELT 431

(P&H) wherein it has been held that cenvat credit of service tax paid on outward

transportation is adnrissible.

8. In view of the above, I find no reason to interfere with the findings of lower
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adjudicating authority. Accordingly, I uphold the impugned order and reject the appeal

filed by the depaftment.

s. qMET{rdolr{ G{fi-dorfrqcmsq$ff r$hQfrqqrmtr

9. The appeal filed by the appellant stands disposed of in above terms.

1,\r,,dv

1

2

3

qEm tqfiN)
By R.P.A.D.

To

Copy for information and necessary action to:-

The Chlef Commissioner, CGST & Central Excise, Ahmedabad Zone, Ahmedabad

for kind information please.

The Assistant Commissioner, CGST & Central Excise Division-I, Rajkot.

Guard file

1 The Commissioner,

CGST & Central Excise, Rajkot

Commissionerate, GST Bhawan,

Race Course Ring Road, Rajkot

qlTfr,

€ffiqti&ssr,
frqs8tr+c,tsaUfuit-s,
{rd*tc

2 M/s. D. N. Engineers,

27 - Dharamjivan Industrial Estate,

Behind S. T. Workshop, Rajkot.

t d qr {S-ffi,
?u-tnqfi{rE-sRq-dq€2, qq. d. {&qfu
efi&,{rq-+]e
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