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$R 
"g{-dr 

lrsl rq/lorrs-t.i.g. (a-d.&.) frf,ia ?re.io.?ore t wi qd df Jfifu{r nr*r s.

.e/?orb-(rg.A. Ear+ rq.tr.lorrg *' :r+wur fr, Ei. qil&{ RiO, :rw q6rfrear6 ar4rar ffi,
3rd4drdrd s\ad nff-c +t ft.a:ifufr'+q tqeu ffr qKrz,,, d;fi-q sacK T6. 3tfufts-4 ls8il fft tlRr

o,r t riaJra r$ fr;r$ 3ifut t FE* fr vrllt crkd ori * vlsq t 3tq-d enfrqrfr * sc ri

Eq+-a E;qr aqr t

ln pursuance to Board's Notification No. 2612017-C.Ex.(NT) dated 17.10.217 read
with Board's Order No. 05/2017-ST dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Taxpayer Sen'ices, Ahmedabad Zonal Unit, Ahmedabad has been appointed as

Appellate Authority for the purpose of passing orders in respect of appeals fi)ed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.

3lcT -$q-fd/ ug+a lgat 3crTfd/ s6r{6 ]n{ird. +ffiq 3iqr4 arc+./ t-d'rfl, {Ts+)z / arr|a-rR
I rrFfrtrltr rori gqrfrfud art"na iriatr d q*a: 7

Arising oui of ab,rve mentioned OIO "issued by Additional /Joint/ Deputy/Assistant
Commissioner, Centr,rl Excise / Service Ta-x, Rajkot i Jamnagar / Gandhidham :

3Tttrfi-dt & CfrEr{I 6f affi (rd qi /Name & Address of the Appellants & Respondent :

M/s Shree Digvijay Cement Co. Ltd.,, Digvijaygraa - 361 14O,, Jamnagar. ,,

,I

q
I

I

(A)

(i)

{s fltar(Jffl t Eqt*d +t$ EqRd ffi.fua afrh ii src+a crffi I vtfurqur $ {raw
nqd dTq{ rr v+-a tsrl

$n11 pe1qgn aggrieved bv this Order-in Appeal mar,file an appeal to the appropriate authoritl-
rn the lollournq \ a\ .

Sqr sfffi ,tffiq Sacrd eTFF (rd $drs{ 3ffiq ;qrqrfu6{uT + cfr 3rfr-fr, iffiq 'r.c6 tI6;
J{fufria,1944 ff rrr{r'JsB * rilnd ad frca g{ftfr{a, tsg+ €r ERr 86 + 3i,+ta
ffiEa srr6 6r ar cq-fr t rl
Appeal to Customs, E.xcise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

a-rft6{uT 4-€qi6a t raFtm s:fr frrri fiqr rra, *;f,rq 3.qrqa ?ft-F sd' t-drfi{ 3$-&q
;qqlffi fi frtc'f6, tFc ailf6 d 2, 3{T{ * 'T{a', a-g ffi, +i 6r"orfr qrBq rl
The special bench of Oustoms. Excise & Service Ta-x Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

lqt-rd cH,{ r (a) fr dinq rrr 3rfidi t :rarEr eis €-"aff xqit fi+r rga. *'frq r.qre q16 ua
S-dr+T Jtrrq ;qrqrfufi{ur (k) ff cR'Tq &ffrq qf66r, , dffin" ad, qdarfr ar*a- rsret

To.lhe Wesl.regional b,'nch of Customs.. Excise & Service Tax Appellate Tribuna! (CI.STAT) al.
2,'d Floor..BhaImali Bhawan. Asarua A}lmedabad 380016 in iise of appeals oiher than as
menlioned in para- llal above

t

a

::ryffi (3rft{) ot ardnrq,idq aE !,i n-{r qr 3f( rflr( 116'::

O/O THT COMMISSIONER (APPEALS), CENTRAL GST & EXCISE,

Effiq fa, * rtg f fira / 2"'r Floor, GST Bhavan,

W 6tS ftu 1t5, / Race Course Ring Road,

{ritr6te / Raikot - 360 00t

Tele Far No. 0281 - 247795212141112

rtariE ,,i{i

Email: cera mail,comealsra ok t
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(iii)

(B)

(1)

(ir)

Jffiq-TrqrB+l"T fi eqqr 3rfi-fr rr-ira rG 6 6q affi+ iisr6 ?Tc+ (Jrfrf,) liffi, 2001.
t G-qq o t 3rafid Brilftd B-(' 4{ -qq{ 

EA-.1 +1 m* cmr d' d* l+.qT orar qrBq r f+* t t
+-q S aq t+ cF fi frRI, s6I -cltE T6 ffr irrr ,sqrs ff afir ilk darq.r aa s-Crar, w(' s
Ars qr rg$ oq, 5 ffi {q(r qr 50 iro sq(' dfi Jl"lcir 50 drcr tc(r fr 3{86- t d rq!r:
1,000/- dq$, 5,000/- tqi 3{rrcir10,000/- lqt or Fruift-a d}rr ?Iffi ffI cfr'sf,rd *tt Btfft-a
?t*r 6r srffi, €dfta rq-frq ;qTqrfusror 6r ersr fi Fdt's {BrdR t arq t ffi et
dr6Ga6 d-r * a'+ rqm artt ffid d-6 grrc aarr i+-qr frrdr arftu I utifra grrc 6r slrknm.

d'+ fft rs rnor * dar iltrq ildr f,EE-d'$fi& ;qrqrfr-+pr 6t rnrqr Rrfr t t erra"vrtqr
(€ 3ftt0 fr frq 3nifi-c-d t snr 500/- w(, 6r Bql'fof, erEF s+ anar ilm rl

The aooeal to the Aooellate Tribunal shall be filed in ouadrunlicate in form EA-3 / as
orescribed under Rulb'6 o[ Cenrral Excise (ADDeall Rules] 200 l'and shall be accomnanied
hsainst one \\'hich at least should be accbrhbanied br a fel of Rs. l-000/- Rs.5000/ .

R6.10,000/ where amount ofdurv dema nd / inierest / penaltt / r' fund is upto 5'Lac., 5 Lac to
50 Lac and abore 50 Lac respeclivelr in the form rif cross"etl Lank draft in favour of Asst.
Reeistrar of branch o[ anr nominated oublic sector bank of lhe olace uhere the bench of anv
nofiiinated public sector" bank of the place rrhere the bench'o[ the'lribunal is situated.
Application imade for grant oI sla\ shall be accomparlied br a fee of Rs. 500/-.
]rqrdE -qrqrfq-+-{or fi s4qT 3{qril, I-ia 3{tr]1-fr{4, 1994 6} qm 86(1) fi 3rf,Jrf, €-dr6{
ffi, 1994, t G-{rq 9(1) t rea Fruiila crd s.T. s fr qR cffi * 6r ar si;afr rrq rsfi
snr B{ :r*r t fucg gfrd ff ?rm d, 3se cfa uM d €drd 6t (rd-A t t+ cfr rqrB-d
,16 arRl lih' 5d-e t +-q fr 6q t'si cfr + {RI, a-dr d'dr6T fi dr7r ,qrd tT afrT 3{t{ ilrnqr
rrqr tra1-dr, 5qg 5 dIcI qr 5fl$ 6q, 5 aIrGI sqq sI 50 drg sq(r aiF :rera 50 cfig wq t
nE.+"S 61 rffir: 1,000/- 5q$, 5,000/- dqt 3r:rar 10,000/- wS +r ftqiR'a rar r5a.fir rF
{-drd stt FrulRa qm 6r fi4crl;r, €-qfua 3lffiq ;qTqrfr-flTr Sr snsr + roqa" rmgrir +
arq S GiS cfr flrt*fr-+ q]_{ t d'6 r*nr arft ffi.d fm gFrc dani friqr srdj qrfra. I {irifu'a
FrFc 6r wrdra, *a fi w ensr * ildr !'rftr' a.dr €-dft-a ]rqdrq --elqrfu-6{ur ffr tnnr Rra t r

+rpra yrftr (€ 3n-3l) * fr(' Jirlaa-qi + Hr?r 500/- wq 6r Frifud T6 sqr rrcr ilrn ll

The appeal under sub section (ll o[ Section 86 of the Finance Act. ]994. to rhe Aooellate
Tribundl Shall be filed in quadiunlicate in Form S.T.5 as orescribed under Rule 9l11'of the
Service Tax Rules. 1994. afid Shall be accomoanied br a cbor of the order aooealetl hsainst
{one of r,rhich shall be certilied coor') and should be hccomrianied bv a fees'of Rs. lO00/-
ryhere the amount o[ sen ice lax &'ihierest demanded & pena'1rr levied of Rs. 5 Lakhs or les's,
Rs.5000/- uhere the amount of service tax & interest tlemanded & nenaltr levied is more
than five lakhs but not exceeding Rs. Fil'tr Lakhs, Rs. I0,000/- u here the ainount of service
tax & interest demanded & penaltr levied is more than fifti Lakhs ruoees. in the form of
crossed bank draft in favoui ol lh'e Assislani Reeistrar of lh,. bench of nominated Public
Sector Bank of the place rrhere lhe bench ol Tri6unal is sitlrated. / Application made for
grant of sta\ shall he accompanied b1 a tee of Rs.500/ .

F+a $frB'sq, ree4 fiT rrfi 86 fi Jc-rrrr3t (2) t'd (2A) S xa?td r$ ffr irfr rfrfr, t-Er6{
ffi, 1994, + A-{q 9(2) a-{ 9(2A) } r{a B,utR-a qqr s.r.-7 d ffr ar $Airfr (rq 3Th qFr

3lq-+d, +dq 3Eqra fl6 3flIaT 3{rgrd (3rqfo, adq'3Eq|d qris'fqRr crtld yrhr ffr cft-qi
{iilrd st (r;Tfr $ trfi cfr sa.rfi-d dff ErGtl) titt snrfra rom ro++ 3n -qrrd Jttrdr 3cr -{f,a,
iffq 3.qra el.*F/ S-dFF{, 6t }ffiq ;qrqrfu'rtor +t'3r#c-d t$ +-ai 6r Bteir -A dre stTh'i 6I
cft sfr snr fr €d-rd 6rff ilrt I /
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed unrler Rule 9 (2) & 9(2A) ol- the Service Tax Rules, 1994 and
shall be accompanied br a copr of order of Commissioner Central Excise or Commissioner,
Central Excise (Appealsl (one of rrhich shall be a certified coplland copy o[the order passed
br the Commissioner authorizing lhe Assistanr Commissioner or Deputl Commissioner of
Central Excise/ Service Ta-r to file the appeal belore rhe Appellate Tribunal.

$-ar lra, A;*q r.qr( sre"F qd fn6T $ffiq yrB-oqq (*-€-c) + cfA 3frt + q|qn fr Adr'q
3iqE ?16 yfrft-+q 1944 6r rlr{r 35(rq't 3rcr{d, * ff ffiq 3rEfr-{q, 1994 6I rrRr 83 +
3flfd't-dr-6{ +} efr arq SI ar$ H, is 3n&r * cfr 3ifrffq crR-6lur fr :rfrd +-.4 srrq rflre
srffi/S-dr +-{ firrr * tO hsn rtoy"t. d6i qrrr r.o +atar ffii H. qr satf,r Jrd +{fr satdr
#qrfca t, trr er4?rr;r Giqr arr. qrrd fu rs tail fi fud sqr fu ;{r} aiir $SB-d fq rfti -s
flts rc(' S:rft+ a dr

+cfrq rcc6 al6 \rd fdr?F{ t 3rilda 'q'FT fur' 4rr er6q' fr Bra arTB-fr t
(i) qRr 11 * * ;o-6 rra
(ii) ffie wTr ffr ff rr* rrdir {rf,t
(iii) ffic aar liffi * F-{q 6 fi rrrala trq {6q
- Eerd q6 la fs qrrr * crdtnd ffi+ 1s" 2) sfuB-cq 2014 t'3mi:{ t T6 fufr Jfeq
cTffi e c"tr E-mfl.fr-a errra rfr r'd 3rqffr +t arq +fi d-nU

For an appeal to be filcd before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Senice Ta,x under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of l0'7o of the dut1'
demdrided uhere dut-r or dul-\ and penalt.r are in rlispute, or p, naltj, uhere penalty alone is in
dispute, provided the amour.rt of pre-deposit pal,able rvouJd he suhject to a ceiling of Rs. 10
Crores,

Under Central Excise and Sen'ice Ta-x. "Dutv Demanded' shall include :

(i) amount delermincd under Section ll D:
(ii) amorrnt of erroneous Cenr al ( redit laken;
(iiil amount pavable under Rule 6 of the Cenvat Credit Rules

- prbvided further'that the provisions of this Sectior.r shall not appl]' to the sta]'
application and appeals pending before any appellate authorit-v prior to the commencement of
the Finance (No.2) Act. 2O1.1.
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(c)

(i)

(il)

(iii)

(i")

(u)

("i)

(D)

(E)

(F)

gRa E{iFR +l q+tnrur grr{6a :

Revision aopliSation to Governhent of India:
fg rrhr fr rdttTrr qfr+r ffifua Hrqd fr, t-ffq r.qrd rliq nfuG-qa, 1994 #I trqr
35E8, *' q?rff t{il+, fi 3rd?td }r{{ sfud. erRii s{mR. cilftH"T }r*-{d 5+r5, Bca F{rilq. {rsF
trerT?T, d?fr qB-d:Si;T frq sr+d, F€-d aTr'r, a* ftr"fr r iooor, +t B-qr arai qrftvr I
A revision applicati,rn lies to the Under Secretarr. ro lhe Government o[ India. Revisiorr
Apolication Uhit. Ministn of Finance. Denartmeit of Rerenue- -.lth Floor. .Jeevan l)eeo
Bi.rildine. Parliamen, Street. Ne$ Delhi ll000l. under Secrion 35EE of the CEA 194-1 ih
respecrbfthe follouing (ase. Ruverned br first proviso ro sub secrion (l) ofSection 358 ibid:

qE lrrd * Gffi f+ma * Hrrd d, s6r {6sra Bffi qril 6f A;S srwr} t srjrr rl-6 t qrr+ra
t d-na qr BS #q 6r$nt ql fu l+-S'a-+ erdR rt6 t d€t srER rrd qr[rrJFi + <tirr. qr ffi
l-sn T t sI erErur ii qra t T{rs{ur e elIrd. Gr$' arrtiri qI ffi ersR T5I fr qrd t r+sra
fi qratl *rr
In case o[ anv loss o'goods. shere the loss occurs in transit from a facton to a rvarehouse or
to another fa'cton ol Trom one ttarehouse Io another durins rhe course bI orocessins of the
goods in a wareh6usi: or in storage whether in a factory or in"a warehouse

s{rrd t Er6{ frtS {rcq qr str +t Ma +r G ara t frMrT d rc+-a +tt qrf, rR fifr rr$
iffiq l.qrd T6 * Ic (fte-O fi arrd *, d e{rrd * qr6{ ftrfr {ruq,ir ald 6t ffiafir rffi ti
lq case of rebate of ( utv of excise on goods exported [o an\. counlry or territon oulside lndia
oI on excisable marr.rial used in rhe"manufacture oi the'gooas ir:triin aie e;<poit.if io u.,.t
countrv or territory cutside India.

qfr tcr afa. 6T ta rd;r fur' BdT sTrad t qr6{, icrd qr Tcrd +t am Ma B-qr rrqr tt /
ln case of g"oods exp'orted outsrde Inrlia 

"*po.i 
to Nepal or bhut..r, without payment ofduty.

sfrR*qd tccrq + rer+I alffi * ,tTara + frq rt EqA iS. trs srfrF'cq w fs$ EF-d
+firdt + ildd ar;zr €r ,r$ t str $ nratr d :nq-+a jlmot t rqnr frca g{EG-fq (a 2).
tq98 Er srr 109 t FRr B-{d 6t,rt drflE yerm ffifu q{ sr qr( d qrkd fr(' rr Blr
Credit of anl dut\ alloued lo be utilized touards pa1 ment of excise clutr on final Droducts
qnder rhe pioiisions o[ lhrs Act-or the Rules made there under such order is passeh bt the

[p;n?UBr*,.n.. 
(Appertls] on or afler. lhe dare appoinred under Sec. 109 of the Finance [No.2)

icn""rd Jri{d 6t d cfa-q.r s$r {ezn EA 8 ii, dt fi +dq jiqrd;r ate.F (3rfi-fl lM.
2001, + ffiqqs t tiirnaBfffr"dt. fssrd:r*dnquT* s qro*#,dfirarfrqGq 

r

iqtr+d ]n'ded i; sni {-e snlqr s 3rfiil sr*r ffr A c'R-qi F-d.rd fr arfi arforr etzr & #fiq
rccrd g6^3rfu8'{n., 104^4 q qrrr 35-EE t rCa Fqtfoa lra Sr :rAr+aft +-saq * dfr w
TR o ff cft s6ra fi arfr urfrvr 7

The abovt- applicatior shall be made in duplicare in Form No. EA 8 as soecified under Rule. 9
of Central Eicise (A6peals) Rules, 2001 \'ithin 3 monlhs from the date on uhich the order
sQught to be appealei- againsl is communicaled and shall be accompanied br tu-o t ooies each
of lhe OIO anil Orde"-lh-Appeal. lt should also be accompanied bi a r:opr'ol TR 6 Chatlan
eridencing paJment cf presiiibed lee as prescribed under Seclion 35 EE oI CEA, 1944, under
Major Head of Accou r,t.

qntanT 3aa-rd * qre{ ffifud Fruifua t1tq SI fdTq"ff 6r arfr .rG(' 
r

ff rrfrrd 15n trs ils Fqt I rs.S 6. fr d w-+ 200/ mr arrnn fuqr ilr' $t qft Efrrd
GF-q (16 dru sq$ t ivrar fr il Fq$ l00o -/ sr srrran;r B-qr rfo I

The revision application shatl be accompanied'by a lee of Rs. 200/ \\'here the amounl
rnvol!ed in Ruaets O le Lac or less and Rs. 1000/' $here the amount involred is more than
Rupees One La'c.

qfr tg yrlsr fr r$ "a ;nlqt ar sr{rAe t d rA+ Ta c.n*r *' Rt' cr6; or erarara. sq+ra-, g B-+ drnr qrF{r fs acs + At-d Aq et ffr frET ,iff 6r-4 t ma-} ai frs q"lftqfr irq#q
a-qfu+wr +i r'+ :rfi * qr *-fiq s{srt' +) tr6 3n}{4 B-qr frrdr t t / r.r case, if the order
covers various nLrmt,ers of order- in Original, fec lor each O.l.O. should be paid jn the
a.loresaid mqnner, nol uithstanding the facl rhal the one appeal to the Apbillant Tri6Lrnaioi
the one applicqrion lo t h-e CenlIFl Govt. As the casr" ma1 be. is filled ro aloid scriptoria rrork if
excrsrng Hs. I lakh ll.e ol Rs. lO0/- lor each.

qqrsltfu-a -qTzrTerrr alq i{fuB-{q, 1975, +' }rmf,fr I + 3rtrgr{ {o grhr w Flrrra yrllr *r
cfr q{ Bltfta 6.50 dr-} 6r aqrqrdq ?16 fufu-c'd;rr daT EGvt / "
One copl qf _4pplicarron or O.l.O. ad rhe case mar be, and ihe order o[ rhe adiudicatins

?#JtTlti,???"A:iit? i"JJt"5:,,"i3[p 
ol Rs 6 50 as prescribed under Schedu]e-r i'i terms or

$-ar l1a ffiq r.cre qr6 ud tdr6{ }trm;qrqTftt's{ur tor{ Bfut 1l;ffi, 1982 d dFra
(rd 3i;t rrdFtrd arffdt +T HFHfrE 6G dr& M fi rlk at r-qra uT6-fta B-qr srar tr /
Attention iS also rnvitq,:l to thq rulqs cor;ering these and other related matters contained in the
Customs, Excise and Siervice Appellate Tribu"nal {Procedure) Rules, 1982.

I
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ORDER IN APPEAL

A,.4/s. Shree Digvijoy Cenrenl Co. Lld., Sikko. Disl..lomncrgor (hereinofter reiened to os

"lhe oppellont") hoving Ce lrol Excise Registrolion No. A ADCS0?5 7 J Xt\,4002 crs

monufoclurer of excisoble goods viz. Cement follirrg under Chopter 25 oi lhe Firsl

Schedule of Cenlrol Excise Toriff Act. 1985 svoiling CENVAT Credil on inpuls ond input

services under CENVAT Creclit Rules, 2004. hos fileci this appeol ogoinst the OIO No.

l04lADClPv/201 6-17 doted 08.12.2016 (hereinofler referred to os "lhe impugned

order") possed by the Addilionol Commissioner, Centrol Excise ond Service Tox. Rojkot

(hereinof ler ref erred to os "lhe odjudicoting oulhorily").

2l- Briefly sloted, tire focts ore lhol c Show Couse Notice doled 01.04.2016 wos

issued to the oppellont ,:llegin,q thot they nove wrongly ovcriled ond utilised ineligible

CENVAT Credil 1o the tune of Rs. 91,32,2461- for the period from April 2015 to

Sepiemh-,er 201 5 in respecl of Service l ox poid on Oulword Tronsporlolion Services

beyond the ploce of r,:nrovol. lhe l.loiice iherefore, inter-olirt demondeci CEI'IVAT

Credi'l wron91y ovoila.l -rnd ulilisei.t olongwith interest ond further proposed perrolly

fronr ihe oppellonl.

3l- lhls Nolice wos odjuc{rcoied vide OIO No. 1O4/ADCIPVl2ol 6-17 doted

08.12.2016 by the Addilionol Conrnrissioner, Centrol Excise ond Service Tox, Rojkot

wherein lhe Adjudicoling Aulhority disollowed the inodmissible CENVAI Credit

onrounting 1o Rs. 91 ,32,2461- ond confirmed the some under Seclion l l A / l l A(10) of

the Centrol Excise Act, 1944 rcad with Rule l4 of CENVAT Credil Rules, 2004 olongwilh

inleresl under Rule l4 of the CENVAT Credit Rules, 2004 reoci wilh Section I IAA of

Centrol Exclse Acl, )944 cnd imposecl penolly urrder Rule l5(2) of the CENVAI Credil

Rules,2004 reo! with Seciion IIAC(l)(cl cf Cenirol Excise Ac1, 1944 on the oppellont.

4l- Feeling gggrieved the oppellont filed Appeol on lhe iollowirrg grounds

thol thdy hove incluciecl the Orltword lreight in lhe ossessoble volue o[ the

finished qoocis, i.e Cenrenl oni I'to're L)oicl Cenlrol E-icise Duty on the vol'.re of

goods which includes iire cosl of outwr:rd freighl.

lhot os the oulword freighi wos included in lhe ossessoble volue of lhe excisoble

gopds, clorificoiion contoinecl in the CBEC's Circulor l1o.97 lB/2007 -Sl doted

23.08.2007 would opply crnd hence crre eligible to Cenvot Credit on Service Tox

poid o'r outword freighl.

lhot when finishecl exclsoble goods ore cleored for Home Consumplion clnd the

volue of .freighl hos nol been recovered seporolely by ihe monufocturer fror-tr

fhe buyer of tlre excisoble goods bul ihe soid elenretrl of freighl hos been p,:id

by. the monuf octurer lo the Goods lronsport Agenc / ond Service Tox poyoble

fherelor.r olso being poid off, ihe CENVAi Credii'--,t Service Tox poid on oulword

lreight.is:oqmissible os tl-re plcce o[ renlovol of excisoble goods is the deslinolion

of the cuslomer.
1:,r ,,..; :.

Furihe,i:tn'ey relied on the follow'inq Cose Lo'.vs.

- : Ullrotech Cernent Llci. V/s CCE & ST Rohtok - {2014-IIOL 1934- CESIAI DELi

, I Orienlol Conioiners LtrJ. v/s CCE Thcrne - {2O12128) STR :19l (Tri Munrboi)}

,' LG Eleclronics (l) Pvt. t.td. v/s ccE NOIDA - (2010(19) sTR 3a0 (Tri. Del.)i

! CoUvery Stones lmpex Pvt. Ltd. v/s CCE Solem - {201a1257) ELI l5l (Tri.

^.i(- llennotJ,
r CCE Moduroi V,/s Siongl Pickles & Preserves - l20l1 22) STR 396 (Tri. Chenr,oi))

6l- The. opireol. wos iiied lrefore the C()mmissioner (Appeols). Roikol The

pndersignecl hcls been r-,cnrinoled cs Corntli:siot-ler (Appec,ls) r'Appellote Ar;thorily os

regordq to lhe cose of opDelloDt i,irJe Bo,rrcl s ()rder- l..lo. 05/2A)7 -')()t'.,ice Tox r]oiecl

l

5/-
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l6 l L201 7 issued by the, Under Secretory (service Tox), G.O.t, A,a.O.F, Deptt of Revenue,
CBEC. Service Iox wing on the bosis of Boord's ckculor No.20g/612017-service Tox
doled 17,10.20,l7.

7l- Personol i'reorirrg v,ros gronied lo lhe oppellonl on l6.Ol.20lB vicJe letter doled
l9 12.2a17. However, the crppelont vide leller doted 27.1 2.2orr hos conrmuniccrled
thol lhey hove olreody rubnrrtled lheir represenlr:lion, ovoiloble on record. which mov
be loken os f irrr:l subnrission f or f ovouroble considerotion.

8l I hcrve corefully gone through the focls of cose, lhe qrounds nrenlioned in lhe
opneols orri J llre subnrissions nrocle by ihe crppe! rrrrl. The queslion lo be decided in ll,ie
oppeo is whether tlre crppelloni is eligible for ihe CEI,iVAT Credii ovoiled by lhenr in
resLlecl of cltorges poirl for outwoicl lronsportctlion of qoods beyol<J lhe ploce of
[enrovol front iheir foctorT or otherwise.

9l Ihe odjudicoling ::rulhority in l-ris finding hos observed f hol the oppellont hod
ovoiled ond utilised cE 'lvAI credit of Service Tox poid on tronsportolion chorges
incurre<i in conneclion v,,ith tronsporl of their finished goods from the fociory gote lo
'the prer-nises of their cuslcmers. He found ihoi ihe sorne is nol in crccordorrce wlth the
cJelinition of inpul service os def ined in Rule 2()) of the CCR, 2004 which is relevonl for
lhe perlod fronr April 201:i to Septenrber 2015. The orljudicoling oulhority hos observed
thot it is cleor lhol inpu' service rreon! ony service, used by o provider of loxoble
service for t)roviding on oulpul service, or used by the nronuiocturer, whelher direclly
o. rrrdirer--tly in cr in relcrli<,n lo ihe nrrr rruf r_rc iure o[ frnol f;rcducts orrd cleoronce of finol
pro,-iucls upto lhe ploce of removol. 1lrs._1e|rni1ta. olso includes or_rlworCl lronsporlolion
upio lhe pldce of removcrl. For eose of reference the relevonl porlion of Rule 2 (l) of the
CEl.lvAl Creclii Rules,2004 ts reproduce<J below.

lil userl by o provtder of ,orctb/e servlce for prcvicltng on r:uf put service: or

useci by lhe rnonufoclurer, whelher clirecfly or indteclly, in or in retalton lo the
liil ntonof oc:lue of finolp'cducis ond c/ecronce c'tf finol producls uplo lhe ptace af

renrovcll.

ond inc/r-,des services useo in rcloliot 16 56lling uy:. rooderntzcttion reno",ctftor-t or /ep,l/rs
of o f oclory. pr:einrses of p.ovider of oulptLl service or on of f tce reloling f a such f oclorv
or prenrises. r;dverfiserleni or 5oles prLrir.rrtlion, mctrk:el rese0rch sfofoge uplo ihe p/oce
ilf 1gry1rlvql.' p11at-nen)ent ::f inDrit\ ct,.:fiviltes tehtlir.ig /cr i:r,rsiless. such os r:ccounling.
autltlhq.. filto/)Cinq, rltc/ t.r/ /rrren / r,,ncj clt)ctlify conhol cooching ond
lroinrrg L--Lrnptt!er nelw<trkirtg. crertil Irii/rg, s/tore regi: y. Cnd sL.CUrily. inword
/r on s;rqr ir; lion ol utstt'rts or ':opitol goocrs e'tld or.,fword lrclnspor io lic,i r uplo the pioce of
r enrovo/'

lal Furlher "Ploce of Removol" hos been definecl under Explonoliorr (c) lo Seclion 4

(3) of the Cerrlr(rl Excise Act, )944 crs given below:

lll 'inpr.tl servlce rneons o;ty sertice,

(i) c: f oclory.or csny ofher p/crce or prernlses of produclion or mcsnufocture of fhe
ercisob/e gooos

/iil o worehouse or onr :ther plocc or prernises whereir.r lhe exclsobie gocds hctve
lreen permilieC lo be depc-sifed wilhout' poymeni of .July:

(iir) o :le1-tol 
'/-)remises 

ol o consitjnrl eti ogenl ()t a).y olher p/oce oi premlses frlli n
r^rhere'iire exr:isob/e goorls :re lo t:e :,ot1 r_tf ler lheit c/erlrorrce Iront lhe f ctclory,:

from ry/ieie such good.s o'e remcyet/,
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ll/W]threqor(JiolheBoold'sCirculordo|ed27'OB'2OOTrelieduponbylhe
oppellonl llre odludicoling oulhorily hos further observed thoi ltre soid circulor hos

clorified il-re position willr reference to lhe definilion of input service under Rule 2(l) of

the CCR, 2004 os it exisled prior 1o 01.04.2008 however ofter ihe ometrdment in the soid

Ru|e with effecl fronl 0]'()4.2008, llle inpuI service used in or in relolion lo lhe cle.orotlce

of finol producls hove b(rert reslricled up the ploce of renrovol orrly. Therefore, reliorrce

ploced by the oppellonl on lhe obove Circulor dotecj 2/.08.2007 is misploced.

l2l- ln view of the foregoing il is evidenl thol the odiudicoting oulhorily hos correcily

held ihr:1 the cEl.]vAT C.edil of Service Tox ovoiled in respect oi Service Tox poid on

outword tronsporlotion of goods beyond the ploce 6f 1669vol from their foclory is nol

odn ,((itlle I6 Il,e gppellont.

t3/- Further the oppell,:nl hos relied upcn five cose Lows viz. Ultrotech cemeni Ltd.

v/s ccE & sT Rohlok, orientol contolners Ltd. v/s ccE Thone, LG Electronics {l) Pvt. Lld

V/s CCE NOIDA, Couve''y Stones lrnpex Pvt. Lld' V/s CCE Solem' CCE Moduroi Vis

stonql Pickles & Preserve! io put forlir thcl they were eligible for the said cENVAI Creclit

of Service Tcrr. pciri on C)L'tword Tronsportotion chotges'

1Al- Crn gcino through 3 out of llre 5 judgemenls viz. LG Eleclronics (l) Pvt. L1d. v/s

Ct]E NoIDA' CoUvery Str:rles Inrpex Pv1. Ltd. V/s CCE Solem, CCE lr,4oduroi V/s Stong|

Pickles & Preserves the strrne ore not found lo be hovir-rg relevcince in the instonl cose

os iire period of dispute n the soid Judgenrenls is prror to o I .04.2008. The definition of

input service under Rule 2(l) of the ccR, 2OO4 os ii exisled prror to 0l .04 2008 wos

onrended vide NotificotiDn No.lo/2oo8C E(NI) doled ol .03.2008 lo the extent lhol the

words-,cleorr:nceoffinolprodtLclsfromlhep/oceofrenovol''irrclouse(iii)ofRule2(l)
were subsliluled wiih the words "cleoronce of finol producls uplo lhe ploce of

p6116 v ol".

]5/ lrl lhe Tribunol Murnboi,s -ludgement in the cose of i\4/s Orientol Conloiners Lld,

V/sCCI:Th<lne'llleAppel|onthorjovoiledServiceToxCreditonGTAServiceu.filisedfor

lrorlsporlotionofgoodsfromihefocir,,r.ytsiheporiofsiripmenttoserviceexportorders

tlroi were on FOB / CIF bosls l-lo\^r'ever' in lhe instont cose the oppellont hos nol

provide<jonyevidencelosl.owlheIetnlsoflheCCntloCiwithtilebuyers,l-ience,lhe

oppellcrrrt.srelionceonlhisJuclgerlletllist.tolre|evonl,Loslly,incoseofM/sCerrrent
Ltd.V/sCCE&SlRohtok,theccljudicoiirrgcuthorilyhosdiscussediheissueol|englhos

citedoiporo25(v}ond26oltheO|odoted0B'l2.2Ol6lowhichIonrinfullogreetrrenl
ond the issue does not need lurll'rer eloborolion'

161-sincetlreclisputerevolvescrroundlheopplicobililyofCENVATCreditliules'2004'

Ifind thot lhe ovollrneni crnd ulilisotion of CENVAT Credil in respect of GTA Services for

Outrn,ord lroirsportotion beyorrd the ploce o[ renrovr:l is nol seen lo be under lhe

purviewofthr:rJefirritionof"inputseri'lce"ofler3l'03'2O0sondlherefore'lheoppellonl

islioble{orrevEi,sol./poymenlofCENVATCredilofRs'91,32,246/.o|ongwilhopplicoble

int",uSf unae, thb provisions of Rule l4 of lhe CCR' 2004 reod wilh Seclion 1 1 AA of CEA'

itOO ."U Penolly'u1der the provisions of Seclion 1l AC of CEA' I944 reod wilh Rule l5(2)

ol lhe CCR, 2004.

17 l- tir tlis i'egorO, I rely upon iollowing cose lows

.lncoseofRoopPolymersLld'V/sCotlmissionerofCentrolExcise'Delhi-lll
;",;;;" reporled ot 20ll (21) SrR (74) (lri Delhi)' Ceslot' l'lew Delhi t'^rhile

rejeciirrg porty's oppecrl on merits hcrs observed thol lronsporlo tion from f csclory

gole io buyer's premises rioes nol become input service mereN'on inclt-rsion of

cerloin ilems irr ossessoble voiue ond lht,rs disoilowed cenvol credil'



't

, ln ccrse of Bcrlciee 511r.-,,.]1;rcrl {lnclio) P. 1.1c1. .,/s. Conttnissiollet .-r[ (]er'1r'r E,<r-'ise &

lil,Rr,rrl:';r.replrtedol,l1-)15{40)STl?{/a)(Iri-Delhi)'Cestot'l'le';''Delhr"vlrile
a 5nris5irlg porl r s <lpper.rl lros obser ve,-.1 ilrol oppe//on1 rs rroi erlirilecl 1o loke

Cen'tctl C-rr:cjil )t't ouiwr:rcl /t '-;rr:por/o /icrtr Servrces for ll)t: petio() posl CtI OA')l)r18.

lili l,. ,.,ier^., ol tlre L-rreqa)Lrq rllsr:r-r::ior-, lhe OIO is upheld orrcl llre Ap-pe'rl []c'-l l-',t

iire /ipi-,r:l arnl !i!,tlrrd! (llsposed.
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