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Passed by Dr. Balbir S8ingh, Additional Director General [Taxpayer Bervices], Ahmedabad
Zonal Unit, Ahmedabad.
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In pursuance to Board's Notification No. 26/2017-C.EX.(NT) dated 1710217 read
with Board's Order No. 05/ 2017-5T dated 16112017, Dr. Halbir Singh, Additional Dhrector
General of Taxpayer: Services, Ahmedabad Zomal Unit, Ahmedabad has been -appotnted as
Appellate Authority for the purpose of passing orders m respect of appeals Gled under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994,
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Arising out ol abeve mentioned Q00 |5$urd by Additional fJoin f Depaity  Assistand
Commisstoner, Central Excise | Service Tax, Rajkol /| Jamnagar | Gandhidham

adawat & 9 | AW TF 9 /Name & Address of the Appellants & Respondent

M /s Shree Digvijay Cement Co. Ltd.,, Digvijaygram - 361 140,, Jamnagar. .,
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Any person agerieved by this Order-in-Appeal may file an appeal to the appropriste authorit

in the 111:!?}::1.-.'1np_ WaEY,
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Appeal 1o Customs, Excise & Service Tax Appellate Trbunal under Section 35H of CEA, 1944
! Upder Section 86 of the Finance Act, 190 an appeal les fo-
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The special bench of Customs, Excise & 5 nn e Tax Appellate Tribunal of West Block No, 2,
F.K. Purain. New Delhi in all matters relating to classihcation and valiation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal 1{' ESTAT] at,

2 Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380006 in case of appeals other than as
mentioned in para- 1{z) above
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The appeal to the .ﬂigpi_:]!a.lt Trbunal shall be fled in quadruplicate in form EA-3 / as
prescribed under Hule & of Centrol Excise (Appeal) Bules, 20401 and shall be accompanied
sﬁalns one which at least should be accompanied by o fee of Rs, 1,000/- Ra 3000/ -,
s, 10,000/ - where amount of duty demand /inferest / penalty ) mefund s upto 5 Lac,, 5 Lac to
a0 Lac and above 50 Lac respecfively in the form of crossed bank draft in favour of Asst
strar of branch of any nominated public sector bank of the place where the bench of A
nominated public secior bank of the ?liﬂ.‘ﬂ' where the bench of the Tribunal is sitgated,
waccompanied by a fer of s, 500 -,
T
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i der suby section (1] of Hﬁ‘_li-nE HE of the Finance Act, 1994, to-the A fiate
Tribunal 5 be filed in tluﬂ{hl-umlrhﬂtr in Form S5.T.5 as prescribed under Rule 9(1) of the
5e ax Rules, 1994, and Shall be accompanied by a copy of the order appeale nﬁ]lnst
which shall certified copy) and  should be accompanmied by a lees of Rs 1000/ -
‘here the amount of service tax & interest demanded & penalt levied of Rs. 5 Lakhs or less,
8.53000/- where the amount of service tax & interest demarnded & penalty levied 18 more
than five lakhs but not exceeding Rs. Fiftv Lakhs, Rs 10,000/ where the smount of service
tax & interest demanded & penalty bevied is re_than fifty Lakhs rupees, in the form of
crossed bank drafl in fax'm:ﬁnr thie ﬁsula'l.ummigt_}ﬁ!slmr of the bench of nominated IIjFH%I:‘u:
Sector Bank of the place where the bench ol Tribunal is situated. | Application made for
arant of atay shall be accompibed i T ol W S0 -

oL
2
23
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The appeal under sub section (2] and [24] of the section 86 thi Finance Act 1994, shall be
filed in For ST.7 as prescribed under Bule 9 (2} & 92A) of the Service Tax Rules, 1994 and
shall be accompamed by a copy of order of Commssioner Central Excise or Commissioner,
Central Excise (Appeals) jone of which shall be a cerified copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. ]
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For an ﬂ.pﬁr:l.l i be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable 1o Serviee Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall fie before the Tribunal on pasment of 10% of the duty
demanded where duty or duty and peoalty are indispute, or penalty, where penalty alone isin
gi:&plll-r_ provided the amount of pre-deposit poyvable would be sulyect to 6 eeilling of Rs. 10
rares,
Under Central Excise and Service Tax, *Duty Demanded” shall mclude ;

il amount determined under Section 11 Dy

i) pmount of erroneous Cenvat Credit taken!

i amount pavable under Hule 6 of the Cenvat Credit Hules '

wovided further that the provisions of this Section shall oot apply o the sy

application and appeals Hen:hnp. before anmy appellate authority pooe o the commencement af
the Finance (No 2} Act, 2014
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.“L rev1EIon aﬁplltalmn lits to the Under Secretary, o 'rhr Crmvernmert of lndm, Revision
pplication Unit, Ministry of Finance, _'I: rtrm.nl! ol Revenue, 4th Floor, Jeevan I]'er

Bmldlng. Pﬂﬂ}ﬂﬁlt‘ﬂ* Street, Mew DEIE‘} I, under Section A5EE of the CEA 194

respect of the following case, poverned irst proviss to aub-section {1 of Section-358 ik

il ﬁm#ﬁwﬁmﬂmmﬁmmﬂﬁmm#mmhm
& gt ar fee an o5y Tl e A @AWY HeW W & el ar
HER IE A A7 IR0 A AT & wEEeT & 2 FHE= ¥EM TE A A & AREA
& Aww A
In case l.'rI' an'. loss l:l pods, where the loss ocours in transit from a factory to @ warehouse o

to anu{I 4]::1 rom ane warchouse to another n:im-m[;FJI the Enura-r of processing of the
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Iy case of rebate of duty of excise on goods ?n ported o any country or territory oulside India
of on excisable matenal used in the manufacture of the goods which are exported o any
country or territory cutzide [ndia,

i) uﬁmmwmfﬂﬁmmﬁﬁm AUt °T & A Tt Fear mar B
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit nf any dutv allowed to be u! wirrd nt of r]un on fina
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Enmrrlm?nnrr {Appenls| on or after, the date appointed under Sec. 109 of the Finance ﬁlg ..3]
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The above application shall be made in duplicate in Form No. EA-8 cified under Rule, @
ﬂf Central Lﬁcls.:lar {Appeals) Bules, EIJIEII urﬂlh .3“1 nglims E?‘um 'hraanﬁp;rm which the order
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Emd-*n::mg viment of presenbed fee as preseribed under Section 35- EF CEA, 1944, -untlcr
Major Head of Account,
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The reviston EIPI'.IlJI.d.t?IUI'I shall e :Lrl:anﬁlpariwd fq:w'- 200/- where the amount
H!fﬂh'ﬂiu“ upﬂ‘ﬂ One Lac or less and LH.JI:I;- where T r' amnum involved is more than
upees One

D] af @ wew # &5 79 W W EAEY ¢ A veds A9 ey & R oaew | aaE, 39de
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COVETS VIArous numbers of rlfﬁ-‘-'f in Original, fee for each O.1.0. ﬁhnl:.i|vl.'|. I:n.- ]_}p% in the
nl_tﬂr{'mm manner, nol withstan ‘-g the fact that the one appeal to the Appe nbunal or

e one application to the 'L"r.'i]:jgf v .-’I.u I‘J'I-r case may b 15 filled 10 Enrm:l -u rlpmna work il
excising Ks. 1 lakh fee of K5 1 for each

(E)  Tumaiits ~raEs g=% HfU@as, 1975, § S0l & #9590y 7 e Wy &
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Lo '-[?{E;i'iﬁ]m”mn or (0.1.0. a§ the case may be, and lh- order of the adjudicatin
uu orl | :nurr fee séamp of Ks. 6.50 as presenbed under Schedule-[ i) ferms
the Court Fee Act. I'J . BE Amen

(F} e oms, Fig oo Ud FEE e SiiE (e fafty froamesdh 1982 & afth
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trention isalao mwmj 1o the rules covering these an "”“’E la1r-1; iters contamed in the
ustoms, Lxcise amd Service Appellate Trbnnag] (Procedure) Rul ‘2'“
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ORDER IN APPEAL

My, Shree Digvipory Cemenl Co. Lid,, Sikka, Dist, Jomncgor  [heenattel relered to os
“the appelgn!’) hiving Cecfrdl Evcme Fagiirolion No, AADCSDRSTICMDGL o
mamdoctueer of excable goods vz Cemeant faling under Chapler 25 of tha Fst
Schadule of Central Bxcsa Tarnift Act |985 avadmg CEMNVAT Credit on inpuls and nput
sonAces uncer CENVAT Cradit Rulas, 2004 has filted ths apped ogaingt the Q10 Mo
(M ADC/PY/ 201617 dated 0B 122016 [hereinofter refered 1o oz “the mpugned
order”] passed by the Additional Commssioner, Cenhol Excise and Service Tax. Eakol
|hereinatier iefered to os “the adjudicating authority”)

2 Rriefly staled, tne fock ae thot o Show Cousse Molice coted 01042014 wos
issued o -fhe appeliont alleping that they nove wrongly ovalled and ulilised ineligitss
CEMVAT Credit ta the tune of By 91 37 244/- lor the perod from Apnl 2005 1o
Sapdampbae X115 6 egpect of Seavice Toe pod on Dotward Troespodtation Services
o) the ploce of amoval. The Nolce theelore. miter-alia demanced CEH AT
Cradit wrangly avenlesd  gnd uilisag '_|I1'm-;|1,+..~|‘|r- mlsegt and furthes propossd penalty
b th appalian

3« This Nofice wos odudicoted wige IO N 104/ADCPYI2016 T dated
A 122018 by the Addiional Commesoner, Centmal Exgse and Sernce Tax Fogol
wherain the Adjudicatng  Authonty  disallowed the inodmissible CENVAT Cradif
amountng o Bs. 91,32 244/ and confemed tha some under Sechon 11A [ 114110] of
the Cenlal Excue Act 1744 read with Bule 14 of CENVAT Cradil Pules, 2004 alongwith
miteras! uncter Rule 14 of the CENVAT Credil Rules, 2004 ead wath Sechon 1TAA of
Cmedro] Bacfe s, 1944 and imposed pencity uncer Role 15(7] of the CENVAT Cradil
Fubes 004 read with Sechon 1AC[1){c] of Central Excise Acl, 1944 on fhe apoellont.

- [ esefiriey norieved e appeion! ed Appeal on the iollowing grouncs

o |hat ey howe nciuded the Cobword Fresght in The asiessable value ol the
finished goods Le Cemeanl anag have poid Canlial Bscise Duly on e volue of
greads whec h includes the cosl of outeord leighi

o fhal o the outeord freight wos meleded in e ossesscbie volue of the excrsoble
gopds. clarlication comored n the CREC's Circuler No $7/8/2007 51 doled
25,08, 2007 would opply ond hence are efigble o Cenval Creehl on Saoace Tosx
praid on outword freight.

o Ihat whes finshed excioble goods are cleaad for Home Consumpfion and the
vetlpe of freight has not been recoverad seporalely by The manufacturer friam
Iz Brayer ol the ascinabie goods bul the said elermant of Treight has been paid
by the monufoctuoret 1o the Goocds Tionsporl Agency ond Serice To: payabiks
lharetn olso being paid ol e CENVAT Credil of Service Tax paid o oulwarnd
It is @diimissibils o= the plocs ol removil of exCisabde goods is the daslinaticn
of Ihe cusomer

Furliby ey relisd o tine Inllowdng Cose Loes

LI
i

Ulratech Cemen! Lid, Vis CCE & 5T Rohiak - (20141100 1934 CESTAT DEL]
“Culen el Comlainesm Lel. Wi COE Thore < (200 2{28) STR 3927 (Trl, Murrbol) |
L Electromics (1] Pet, Licl Vis CCE NOIDA ~ {2010]19] 518 340 [T, Dal))
Covery Stories Impes Pyl Lig, Vs CCE Solam - (20101257 ELY 151 [T
Chernni))
< CEF Modured Vs Stanot Pickies & Preseigas - 1201 1[22) 5TR 398 [Tri. Chennail]

& e appeal was filed Lelore the Commissioner (Appeaol), Fokol, The
undlersitmmd as been raminated g Commissiones | Apapeeals] / Appeliote Adlboeily s
regirrds 1o [he cose ol apoaian! vide Beard's Orger N OL2017 Servlee Tein cleytei]
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& 11,2017 kived by the Untler Secretary (Seivice Tax), G.OJ MOF, Geplt of Revenue,
CREC Service Tax Wing  on the bass of Board's Circular No. 208/6/2017-Service Tax
dated 17.10.2017.

b Femondl heanng ws gronied 1o the apeellant on 16012018 vide leter dated
I® 122017, Howaver, the appeliont vide efer datad 27120017 has cammuiieaiad
thal they hove already (ubmitied et representation. ovailobls on recard. wiich may
e faken as linal subrmission for favaurable consderaficn.

By I have corelully gone thiough The locts ol 2ore he giciris mentioned in the
appreat and the submition mocde by the ggpeian, The qusstion 1o e decided i e
coped b whethar the gppelon) & alsila o the CENVAT Credit availed by [hem in
saspec! ol charges poil for eutward hanspatinlion ol goods Beyvond the place aof
removiy from thei lackory of olhersses,

2/ The odudicaling aulthorly in hs linding hos observed thal the appeilant hod
mediled and ylilsed CEAVAT Credit of Service Tax paid on fromspartation chorges
ingurred in connaction with framspot! of ther finished goods tom the laclary gate 1o
The premises of ther customens. He found thal e same i nol in oeeordancs with e
aebndon of input sernvice’ oy defined in Rule 2[1) of the CCR, 2008 which is rglevant Tor
the penod from Aprl 2015 to September 201 5. The adjudicaling authority bos olwerved
that it s cleor thal inpu service meant any service. wed by o provider of lowmble
serace lor providing an ootput service, of used by the manulac e, whelhes i Hy
arnlractly o in reintion ko hd oo e 8 nol produch ond cleerance of liral
Froducs uplo the place of temaval. 1he defindion alue includes oubwoped rarspextaban
uples e pldce ol removcl. For ecose ol isletance The ielevan! parfion ol Riule 2 1] of e
CENVAT Credfil Fules, 2004 i reproduced Delow

(T I TErvie & Ineans oy servien.

gl wsed By a provider of fanobie service for previdiing on outpuf service: o

wred By the manufocueern whether drecliv arindirecily, in arinrelalion o fhe
Il mgmiufoe tuee &t fingl peodoe s and clearmnes of firical o 15 wpto the ploce of
rEsT e

ond mcludes seivices uied in relation fo wifing up. modernization enovation o repiors
of o faclory. pretses of provider of outpul ssvice or an office 'elaling lo such facioy
¥ pranred. acverfsement o sk promghon, marke! resevrch stovoge upto the gloce
of jerioval ot urement of tnpult acth ez rehating lo busmess such o3 accounfing
Crocdifing [{THTS L W, Fad el v f LTy Ehiaehfy ol oo hing 1t
fronrung. Comgedler neftworking, crech! ding, share regehy, dng sscoily, inword
framsportohaon of npuls or capdlal goods and outword ronsparfalion uolo the fece of
IEmioaf

I Furthor “Ploce of Removal”™ has beoen defined under Explanalion {c] 1o Sechion 4
3] of tha Ceniedl Excise Act, 1944 a5 giver) below!

(il o foclony or any olher place o premises of producion or manutociure ol the
oy Cscble goods

(Ml @ warehouse or any other place o premies wherem he excosabie Qo hove
Bevan permitieg o be depcstted withoud poyment of dioty

! 3 clapol premses of o o cnygninedl agent o any ofter Bloce. or pearses from
whers the évcisntile goOs are to e splcd wffer thea glearonce: fram e faofary

From whiehe such Qoo are ey
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Wil regard o the Bocrd's Clroylor deted 27082007 refied upon by the
appelant e adudicaling authanty ok lurthier observed thal [he soid Crcular hos
claified the position with relerence 1o the definition of mpul service under Bule 2{1) of
fhe COR. 2004 'as | exisled prior 1o 01 D4, 2008 hiowever ofter the amendment i the waid
Pule wilhaltent from 01,04, 2008 e npul service used in of in relalion it fhe clearanca
of Tinal products hove bean esmcted up the ploce of temoegl only Thaistore reboncs
placad by fhe oppeliont on the above Crcutar datett 27.08.2007 1 misplace

127+ in view of the loregaing it s aviden! thot the adjudicoting outhorly by corectly

held that e CEMVAT Cradit of Sarvice Tax gvaiied in respect of Senace Ten poicd on
autword korsportfolion of goods bayond the place of removol fram their factony s not
acdmisiile to the appaliont.

19 Further the appeliant hos relied upon Tive Cave Laws viz, Ulteatech Cemen! Ll
Vv COF & ST Eahiak, Onenlgl Contamers Lid, Vs CCE Thane, LG Elechonics |1) Pvl, Lid
Vis CCE NOIDA. Couvery Stones Impex P Lid, vis CCE Solem, CCE Modura Vs
stongl Picklos & Presasyes (10 pul it [t fhey wee aligitle for the crtied CENVAT Cradit
of Seeyice Top oot on Chvtwoid Trarsport thiar Ches et

14 O going thidugh 3 out of the 5 Judgemenis viz. LG Elachorcs (1) Pyl Lid. Vs
-~ MDA Couvery Siongs impex Pt Uiel, vis CCE Sclem, CCE Moduran Yis Shenggl
Pickhey & Procervey the some are nal tound 16 be having ralevonce iy e instont cone
e the perod of dispule n he soid dudgements 6 poar 1o 01,04, 2008, The dafiration of
nput serdcs uncer Rule 2(1) of the CCR, 2004 0§ it exsted pnot 1o 01 042008 wos
amended vide Notification Ne. 10/2008CE(NT] doled 01.09.2008 to fhe sxent Ihat the
wiireds - clearonce of final producis from the pigce al remoeal” i clouse (i af Fuke 2
wiore subisiituted with the wordls “clegrance Al fingl product upla the ploce of
(=t glaita

150 o Thae Tibona Mumbaoi's Judgamen) m e coie of M Oiental Contoiners Lid
Jis 20 thene the Appeilant had ovoled Service Tox Cradit on GTA Service ylilsed for
trepmpee tation of ol i e factory b e poel of shipment 1o raryic e axpotl Grdor
that wete on FOB | CIF Dt Howover i the inslanl case Ihe appelant has nol
provided gny avidence 1o sow lha g of the contias) with the buyers. Hence, he
appealtont’s relonca on fielg Jaefgerruant g Pol ratasant Lostly. in case of Mis Cemenl
ik, vy COE & 51 Rohvak, Ye ol e ating autharity hos cisussad e ssue ol ength o
cita of pora 25 [v] and 26 of The CIQ efeytee) 08,17 2014 o which ! om in full ogreement
arick e issue does nol nead futher elnboration,

al Sineas he dispube revobves around the opplicatiity af CENYAT Cradil Bules, 2004,
| tiraef Bt e creailment ond ofisation of CENVAT Cradil inmespec] of GIA Sarices lar
Cybwerd Transparialion beyand e ploce of mmoval 5 nol seen 10 e uncor the
putview of fhe dafinilion gf "ot oo afler 31 03,2008 ond therefore, Ihe appellant
is llable for reversal | payment of CENVAT Credil of Rs.71 32.244/- clong with applicable
Interest under the provisions of Rule 14 of the CCR, 2004 read with Section 11AA of CEA,
1944 and Penally under the provisions of seclion 11AC of CEA. 1944 read with Rule 15(2)
of the CCR, 2004,

(7 I Ihis regarcl, | rely upon lolicwing oose Iows

+ In case of Rogp Polyrman LiQ. ¥/ commistionst of Central Exciss, Delm Im
Futptacin reppomied al JO000 (21] 818 [7i] —Deik), Ceslo!, Hew Dalhi swiile
reyeihing porty’s appeal on merls has obseread that fransportation from fociy
gafe lo buyet's pramises does not became input service maraly on incluion of
cestain ilems in crrsessabie voe and thus Aralliywed canval crecht
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. I cose of Bolojes Stuchual (indig] P. Lid, wi. Commissioner of Central Bxcise &
of, Ronpur, reported o miE |40 5TR |74) (Tn—Delhi], Ceottl, New Dalfi whiles
disrnissing. porty' s appal N obsarved 1hal appellon! is po! antifled 1o lake
Cenval Credit an outward fronsporiafion sernces for the perod post 41 2008

B In view of the laregeing discusson. the OIO s upheld ond the Appedal filad by
e Appaliont stonds disposed
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