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3rfu 
"€-rdT 

swr l€,1r. r b-*.1.1i. ((rd.fr.) ftar+ trr.r".r.ru fi srri cA dE 3ii$s:nlqr s.
.9/e"!b-u$.ff. fraro r€,.rr.r"rb * :r+srur fr 

=i. 
qilfr{ R'0, rTqr +6rffilrr+ ar<ror ffi,

3raa-fl-drq stf,fr rtfrd +i E.a $frC-qa reev fr qrrz,r, irffq rcqrd Ia 1fufr++ rsug 6r qrr

ie t ]idlrf, d ff G 3ifut 6 Faat fr yr*r qrft-a *.e fr .*o t 3rfi'.{ qrMr *. sc fr
ft-qra l*-qr.rqr t

In pursuance to Board's Notification No. 26l2Ol7 -C.Ex. (NT) dated 17.1O.217 read
$-ith Board's Or.ler No- 05l2017 ST dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Ta-xp,ays1 Services, Ahmeclabad Zonal Unit, Ahmedabad has been appointed as
Appellate Authc,rig lor the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act. 1994.

3FR 3flTfd/ ST"H ]rEfrd/ 3lqfid/ s6r{m 3rl{rf,d. 4-fi-q 3iqrd fl6i t-fl-sT, {rss}c / dr4;lJr{
I anftnfir roni:q-{ftfta art-na rr&r S q#a: 7

Arising oui o above mentioned OIO 'issued bv Additional /Join t/ Depu t\,/Assistant
Commissioner, r lentral Excise / Sen'ir:e Ta-\, Rajkot / Jamnagar i Gandhidham :

3I+d-6-dt & cffd fr 6.r arq t?i qAI /Name & Address of the Appeuants & Respondent :-

M/s Hari Om Construction Co., Supad Complex, 150 Feet Ring Road ,l{ear Raiya
Circle,,RaJkot :t6O OO7

(A)

t€ tfla?r(3ltrfl t Eqfud +t$ EqEa F:*aRfua dt$ fr 3cg4d crffi I crfua{q fi s-{ar
3rfia arw 6-{ F s?il tt/
Ar-tr nerson asgr ier-ed br this order in Appeal ma1, file an appeal to the appropriate authorit\.
in th'e follou ifr{ ir ar .

fiar^ e1m. ,*dr -r.qrq ?f6 trd C-drs{ Jq-&q ;qrqrfu'+rq t cfr' gq-f,, ffiq stqrq er6
4ffry ,1944 ST rrrr "3sts * ialra uE hca nftlB-qq, 199a ffr irrr 86 t 3r+faffifua azr5 6r;n ffi-ff t t/
Appeal to_custca9, E-xgise & service Tax {ppellate Tribunal under Section 35B ofcEA, 194.+
/ Under Sectior 86 of the Finance Act, 1994 an appeal lies to:,

d?tr-6r.ur {"qF r s saFrrd sea 1tai $-ar e1a, +drq rrqrra q16 1rd d-dr6{ Jrffiq
arqrftT+-{ur fi'Aa}q fid. *e aai-+ d 2. 3rR + 'Tt-q. -g ftFdr. +} 6r'ar* urf6v u
Th-e special b-en3h of_customs, Excise & Service Tax Appellate Tribunal ol west Block No. 2,
R.K. Puram, Ne, Delhi in all matters relating to classifiiation and valuation.

Jr{t-f,d qfi:.Ad t(a, e drr' rrr 3{ffdi *' :rorqr *s €:fi $frd d].aT ar6, *,fiq r.qra qr6 \rE
s-rm{ :.s-&q :qrqrfu6{sr^(fr€au) fr cfi'{q qt-fi-q frft-+r, . dfifiq" ild ildare eraa= 3rq#

3/oorr +t 6r drff EGq t/

To the Wesl res onal lrenr h o[ ( usloms, Ext.isc & Sen ice Tax Appellat-e Tribunal (CESTAT) at.2,,'Floor Bhalmali Rharvan. esarra Afriir"ait"alA0Ot'O in casi'oi arjpii ii- biE,Iir'i,o n a"mentionid in piLra I {a) above
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(B)

yfr'drq;qrqrfu6-{uT * smr yfia qed frri + R\r &*q 3?qrE ?16 (irq-a) lM, 2001:
t F-qfi o + nd?td fttrtfra fuq er{'qq{ trA-J +t tnr cfu fr q+ ftsT arar qrF(' r f+n t
6q t s-q y6 cfr + €RI, d-6I rcwla g6 Sr irr ,"qrd 6r aft iik drlrrrT rrn q{-+, rw s
drrl qr rg$ .Fq, 5 ers w(r sT 50 iro 5c(' FF 3r?ItII 50 arc 5c(r fr 3rffi t d x;rqr:
1,000/- trq$, 5,000i- {qS 3T?rdr 10,000/- $,q} ar frqlfta s-qr rf6.6r cR qilrd +tr Eqift-a
eIe"F. mr rrrdrd, €rifuf, xffiq ilrqritfllT ffr rnsr * Fdds {BFcr{ +. arq t ffi efi t
iiriBfrm d-{ t *-6 rqrr art ffid d'6 gFFc rqRr fr-qr drdr ilftI' r €dfud gFrc tFr sldrird,
d'+ 6r :rs rnsr fr d-dr nftv s6r €Gim"d Jffi ;qrqrft'+rur 6t qnr+r Rra t r errm'sir*r
(rt 3ffi0 * frq 3nid;d-qr + fltr 500/- Fc(r +r frtrlf|a rFm-dlrl +-fdr ilrn I/

The appeal to lhe Appellate Tribunal shall lle filed in quadruplicate in form EA-3 / as
orescribed under Rulb 6 of Central Excise lAooeall Rules.^ 200l and shall be accomoanied
hsainst one which at least should be accbrirbanied bl a fee oI Rs. 1.000/- Rs.5000/-.
R6.10.000/- where amount ofdutv demand / inierest / oeialtv / refund is uoto 5'Lac..5 Lac'to
50 Lab and above 50 Lac resoectivelr in tlie form cif crossbd bank drafl in favoui of Asst.
Reeistrar of branch of anv noniinated nublic sector bank of the olace where the bench o[ anr
noi-rinated oublic sectoi bank of the olace uhere rhe bench'o[ the Tribunal is situated.
Application inade for grant of sta\ shall be accompanied by a lee of Rs. 500i -.

$ffiIq ;qrqrftIfi{ur fi {Grer yqfc{, fn? Jrft}ffr{r{, 1994 +l qr{r 86(1) fi }Edd €Er6T
fM, 1994, t ft{q 9(1) * rra frtrlfta rn:r s.r.-s fr irr cfuf d 6t ar g}rfr (rri r€'t
sFr Bs rntqr fi l+cg 3rfr-d 61 4t d, rrff cfr HFr fr €nrq en,t (ra-A t to cfr c-arE-d

d'fr ilR1 3it{ td-S $ +-q t 6fi (rfi cfr fi sr?r, d-6r e-drm{ fi drrr ,qrfr ff afrr 3it{ ilrnqr
rrqr q4tdr, {q(r 5 dre qr 5{r$ 6-q, 5 drSI scq sr 50 Firg 5qq FF 3{qctr 50 druI 6cq t
ufu+"6 6 6rrar' 1,000/- 5qt, 5,000/- $qi 3{rrdr 10,000/- sc-} ar FnitR-a sqr rfffi *r cfr
€arq +tr A.tlftd rr"m or a{a-drd', ,Htifua Jq-&q 6r wsr 6 flErqq'rBccn +
4rq t fuS sfr €T6*frm et{ + d'6 rqm arft ffid d'6 gFrc d?rm l+-qr arar qrBq r ftifud
gFFc sr eIJrdrd, f+ tr sg ?nul fr 6if,r qTrt! J-6r ffid Jqfff4;qiqrfuflur *t ensr Rrd t t

lar7ra yr&r (Ft ri-+r) t fil(' xrt{d-q{ + Hrer 500/- sc(r 6r Aqlkd q6 ;Ir +-rar dm tl

The aooeal under sub section lll o[ Section 86 of the Finance Act, 1994, to the Appellate
TribUnil Shall Lre filed in ouadiuoli( ate in Form S.T.5 as orescribed under Rule 9(ll'ol' the
Service Tax Rules. 1994. aird Shall bc accomoanied bv a chpy of the order appealed'asainst .
lone ol nhich shall be certified coorl and sHould be accomrianied bv a fees'of Rs. lO00/- I
ir here the amounl of service tax & ihierest demanded & oenalty levied of Rs. 5 Lakhs or leSs,
Rs.5000i - uhere the amounl o[ service lax & interest deman"ded & penaltv levied is more
than five takhs but not exceedins Rs. Fiftl Lakhs. Rs. 10.000/- \\'here the a'moun1 of service
tax & interest demanded & penEltv levied is more than fiftv Lakhs rupees, in the form o[
ildsied bank dralt in iavoui of the Assistanl Resistrar of (he bench 6f nominated fublic
Secloi-ganli oi the place where the bench of Tri6unal is situated. / Application made for
granr of stay shall be accompanied bv a fee oI Rs.500/-.

fr"ca srfuF-cq, r9e4 6r qrr 86 €I :q-qrBif (2) t'd (2A) t nd?td d-$ *I fl's afiil, i-Er+'{

fffi, 1994, t G-{q 9(2) (rE 9(2A) t a-6a Frulfta u.rd s.r.-7 C 6t ar Fffi lti 3{t €rQr

flq{d, +-d'q rflrE rFs 3Rrdr Jq-rd (rfiO, +-tr'q i.qr{ arFs ffiRr crkd :tttst ff cfrqf

r-#a +t (rdfr e.r.6 cfr's.l+rftf,"d-fr ErBu1 3lk Jr.rr+d qat €-6T-{-6 il.q-rd 3RrdI 5qr{rrd.

s-dq rcctr 116/ €-dr6{. 6i riffiq ;qrqrR-+rq +\ 3{#{d # *r* 6T B{ai -a d.rn fl*i ffl

cfr eff HFr * Tiilr4 s{fr d-fr r /
The aooeal under sub section {21 and l2Al of the section 86 the Finance Act 1994, shall be

filed iir'For ST.7 as prescribed under Rule 9 (2) & q(2A) of the Senice Tax Rules, 1994 and
shall be accomoanieil bt a copt of order of Commissioner Central Excise or Commissioner,
Central Excise iAppeals)'(one rif rrhich shall be a certified cop\') and cop.v of the order passed

br: the Commiisiriner ai.rrhorizinp, the Assistant Commissidner or Dei2utv Commissioner of
Cenrral Excise/ Service Tax tc, file the appeal before the Appellate Trrbunal.

fiqr sr6, *ffiq reqr< qr6 (rd itdrs-{ Jffiq qrE-f,{DT (€-{-c) t cF 3rffi t qTrd e'ft;fiq'
r.r'rair+ rfrF'cq 194"4 ffr qrr 35\'c6 t 3ia-,td, fr fi frrdrq 3rfrfts-q, 1994 fiI trrr 83 +

-1
3rd-4d 

-t-ar6r +t afr mrl frr 4$ t, 5s 3neer t cfr 3{qd-q Hfr'+irT d afifr f{e s+rq ricrq I
qri6/tEr m-{ fir4 fi 10 cfaera (10%), sd qra ('d sfiIdt ftErfud t. ar qaiaT, rE t-ca qqtdr

6ur# t. * t -t ** r* *tt'f" $q tnlr + sia-rra rrr 16 sre drh }tfr"a t-q {Tfti ffi
rrts $q(r t rfu* a 5)1

&*q :cqrs tra rra t-ar+r fi 3rd?ta "4rrr fu(' atrr el6" fr G-E ?Irh-fr t
(i) rlr{r 11 s * jrr4'a r+q
(i,) ffiE +rTr fr fr Tr$ 4ikT {rQI

(iii) Ha-e rqr ffi + F-cq 6 t:irJra tq {fifr
- drrff T6 l+ [s qnr t crdtTrd fa-A-q (q z) srfufr{q 2014 t. 3{R?T t Td GtS 3{ffeq

Hffi + sqer h_qr{ntrd erra rfr (rd 3rfid +i aqa€t t1-ntl

For an aooeal to be filed beiore the CESTAT, under Section 35F ol-the central Excise Att,
iS+4 

"ni.h 
ii alro -acle applicable to Service Tax under Section 83 of the Finance Act, 1994,

an aooeal apainsl this order shall lie before tlre Tribunal on pa]nrent of 1Oqo of lhe dul]
a..-#aiA rrll.i. arrt or dur\' and penaln are in dispute, or peniln. u here penaltv alone is in
J[ij;i;. provided rhi amourir of pie deposit parable irould be subject to a ceiling of Rs. l0
Crores,' Under Central Excise and Service Ta-x,'Duty Demanded'shall include :

(il amount determined under Section I I D;
iiir amount of erroneous Cen',at Credit taken;
iilit amount Davable under Rule 6 of the Cenvat Credit Rules

"i.,ria.a iurtf,..'rfi.r tht, pro'isrons of this Section shall not appl\ lo lhe star

applicaf ion anO uppeiii p.nOing hefbre anr apnellate authorilr prior lo the commencement of

the Finance (No.2) Act, 2014.

I

(i)

(ii)



1

t
(c) 3{rGT SI?F',t{ at qrfiSrul 3lrf,ft :

Revision appliiqtion to^Governme4t of India: -

sli ffir # T{ttTuI qrE+r iffiBa=-ffi-fr, {iffq tcqrd l1a sfrF-+a. lee I 6I qRr

isE,e * c?rff'qre-o; fi 3rfldId rr+t gBq, elr{d {r6R, qdfuTq 3{rdF {615. B.E Fiarfrq. {rsE
Esfl?T, d?fi dB-ai;fl-ra frc sr+fl, s*rs qrd, d Rofr-r iooot, +t fuqr srar qG('t / ^A revision aDolicl.tion lies lo the Under Secrerary, lo lhc Covernmenl-of India. Rerision
nriitiiiiioi.r 'U[ii. ttliiirsrn o-t Finanii, Depanme6{ oI Revenue, 4Lh Eloor, {qe1'a-n^ .Qeqp
Buildins. parliamr nr Street, New Delhi-l10001, under Seclion 35EE ol lhe CEA-_1944 ln
i"i'pEiri"cif ifii i"iio iinf chle.' gor:ern?d bu fiiir prorjio ro sub section (l)oISection JiB ihid:

(r)
qfr ffrd fi Gffi a rsra t qt{i fr, ddr ilrsrd ffi qra 6l f+-S sr{Er-i t rsr r.r5 t cr€rq.d

fi qtrn qr ffi -ri;-q +rlsri qr B-{ ffi'46 siBR ;rd t Eqt slET{ rf6 cr;rffn t etm. qr B-S
slm a;5 n ztr ersr'rr fr qra * rtrFF{q # at{a. ffi ontiri qr fu+ srsr 116 fr qrd & rrsra
* orrd frrt
ln case of anl, loss. of soods. rvhere the loss occurs in transit from a factory-to a warehouse or
iii iii,if,i;.-idcion or ?iom-bne ruarihous. to another during the course bf processing of the
goods in a wareh6.rse or in storage whether in a factory or in a warehouse

e{rrd + qr6{ ffi {rsq qr 8t{ +} fua +r rF qro * faMur * rq+-a r.t ffrf, tr{ s{fr rr$

+#q 3.crq fr* ,O g. tt+el + 4lqi d, at arra * sril ffi {rK dT efd 6t B.qid fir afr tr

In case of rebate t I dutV of excise on goods expofied to an] countn or territon oursi!e lndia
of on excisable materidl used in the-manulaiture of the-goods \ihich are exported to an)
country or territor'/ outside India.

qft r.cr el6 irr srraEl Br' fudT sfla + qr5{. Acrfr qr {drd +t am fura n-+r oqT tl I
ln case ol g"oods e>.p'orted outside India exporl. to Nepal or Bhulan. uilhout parmenl oIdutr.

sBfi'{d rccrd + r.qr+r eF + er4arfl + far' c} Sqe ad'c FF 3rEB-{n w F€t EBa
dqtrrat +.r6d ol:q fr rrf t rih i-S sngrr * vr"r+a'lme1 t r.onr 6;6 vfoftq+ (a 2)

1998 6I Elr$ 1og i rqnr B+a ff Tls drfiq n?rqr ffifu q{ sT drd fr qrftd fr(r;Rr tU
Credit ofanv dut aliorred to be ulilized to\ ards pavmenl o[excise dut| on final products
undir the oiovisii ns of rhis Act or the Rules made there under such order is passed bf the
Commissioher {Appeals} on or alter. lhe date appointed under Sec. 109 oI the Finance (No.2)
Act 1998.

lct-+d 3ni{d Sr d cfrsi cq{ {i@r trA-s d, ui 6 }dq Tccr{d 116 (3*fr) B-{qdfi,
200r, + 6qq 9 *'3id?fd EBfr"d H, is snter fi,€ns!T t a aro + ffia 6r affi qGq 

t

Jctr-f,d 3{rtf,d + rner q-fr vrier E 3rfid :nter SI d cfr-qi sdrfr 6I arfr aiftut qpr & +-ff{-
rccr( at6 3xfofr::a, 1'044 6r qRr 35-EE fi rOa G'tffua ?166 61 3r{IJrrt & urftq + dt{ q{

rR 6d cfr s-drr-f, 6I arfi q1i!'r I
The above aoolicarion shall be made in duolicate in Form No. EA 8 as specified under Rule, q
of Central Eicise (Aonealst Rules. 2001 wilhin 3 months from the date on uhich lhe order
sousht ro be aooeildd asaihst is communicated and shall be accompanied br luo copies each
of rHe OIO and'Order-lii AnDeal. Il should also be accomoanred b\ a copr' of TR-6 Challan
iviaincing pavme ri of presi'iibed lee as prescribed under Seclion J5-E,E of"CEA. 1Q44. under
Major Head of Acc,runt.

cilfirrrr 3{ra-{d fi:;11er: 1ffiEd freift-d qFq.& 3rdrq"fr ff arff qGr' 
t

iot ta--a {6q rrq:; f,Tu sq$ qr rs$ 6q ft .t sq-t 2ool- 6t slrrdrd fu-qT Jrq Jilr qft Fara
16+r azF dru sqt t;qrar ei a) sqt looo -/ 6r slrTarfi F*-qr aft t

The revision aDnlication shall be accomoanied "bv a fee of Rs. 2001 r.r here the amounl
involved in Rupee; One Lac or less and Rs. 1000/: uhere the amount'involved is more than
Rupees One Lat.

qE rs J{reer d 4g Td $r}cil 6r sqrier t d sat6 {d 3neer * fr(' si-6 6r elrrdrd, Jq-trf,d

6rr ii B-qT arar s jFAi ts dzq + at-i a' sfr Sr FET +& 6T!i fr E-{i a;" fu qPrfurfr sqdnq
+qrfu-+-{ur +} t'+ 3ifi-a m i;frq srsrC +t (16 3{ri{d fr-qr drar B t / l" case, if the order
covers various n tmbers of order in Orieinal. fee [or each O.l.O. should be paid in the
aloresaid manner. not withstandinp the fac'I lhat the one aDpeai to the Appellanl Tribunal or
the one applicatio l !o the Central Gort. As the case mav be, is l'illed to avriid scriptoria work if
excising Rd. I lakl fee of Rs. 100/- for each.

qqT,{stft-d -rllqf .T qFq yfuB+q. 1975. +' J{ ^sfr I fi J"-trgR {d vr*r (rd errrd ]'Ile?r 6I
cF q{ Ftrtfud 6 .6 dr4 6r -qrqrilq r1a ftfr-c'azn dmr lrftrr / 

''

One conv of annl -cation or O.l.O. a5 the case mav be. and the order ol the adiudicatins
authoriti- shall Ue.rr a court lee slamp of Rs. 6.50 aS prescribed under Schedule-l ii terms oT
the Couit Fee Act,1975, as amended.'

fiqr qr6, Adrq Jiqra rra r'e Sdr+T gtrrq ;qrqTfu-+-{nT (+r+ fr$ Eqara&, 1982 e'qff-f,
t+ :dt sEFra qa-dt +f €ffid 6[e Erd fut fi :fu afi e-{rfl 3]T6-ftd B-4T arar tt I
Attention is also ir rvited to the rules coverinq these and other related matters contailred in the
Customs, Excise and Sen'ice Appellate Tribu-nal (Procedure) Rules, 1982.

a

(ii)

{iii)

(i")

(")

("i)

(D)

(E)

(F)

I

I



L, \\

urtS.Botlrou

ORDER-IN.APPEAL

I\4/s. Hari Om Construction Co., Supad Complex, 150 Feet Ring Road, Nr. Raiya Circle,

Rajkot ( hereinafter relerred to as "the appellant" ) registered with Service Tax Department

vide STC No. AAlFS488] M SD001 has filed this appeal against OIO No. 48/Sf 1REF12OIT dated

08.02.2017 (hereinafte referred to as "the impugned order") passed by the Assistant

Commissioner, Service Tax Division, Rajkot ( hereinafter referred to as " the adjudicating

authority").

2. Briefly stated, th,-. facts are that the appellant had filed a refunC claim for Rs 5,81,381/-

in terms of Section 11B ,rf Central Excise Act, 1944 as made applicable to service tax matter vide

Section B3 of the Finanr e Act, 1994. The grounds of the refund claim given by the appellant is

that they are providing ;ervices in the nature of construction services, work contract services

to various governments local authorities etc, and these services were falling at Sr. No 12 of

Mega Exemption notification No. 25/2012-SI dated 20.06.2012. However, the said exemption

from payment of servicrr tax was withdrawn on certain services vide Notification No.06/2015-

ST with effect from 01.(r4.2015. The appellant had paid the service tax on the activities carried

out by them on or afte 01.04.2015. However, the exemption withdrawn on certain activities

mentioned above, had been restored vide Notification No. 09/2016-5T dated 01 03 2016

Accordingly, the refunc was filed by the appellant for the service tax already paid on the

aforesaid services durin;; the period from 01.04.2015 lo 29.02.201.6. The adiudicating authority

issued show cause nrtice F.No.v118-LL61/SI/Ref 12016-t7 dated 02.12,2016 proposing

rejection of'the refund claim. This notice was adjudicated vide the impugned order, wherein

the adjudicating authorir:y rejected the refund of Rs. 5,81,381/- filed by the appellant.

3. Feeling aggrieverl, that the refund of service tax of Rs. 5,81,381/ under section 102 of

the finance ACI, L944 \vas rejected holding that the contract price is inclusive of all taxes and

hence burden of service tax has been passed on to the service recipient the appellant has filed

the appeal on the follow ing grou n ds :

a that when the arrendment was brought in, they were executing work for which tender

were issued and work orders were also given to them prior to the amendmgnt. ln that

situation, it was quite obvious that service tax was not included in Contract Price of

ongoing works l,r.hen the amendment was brought into statute book. Further, even if

anv condition of Work Agreement states that prices/ rate are inclusive of all taxes, it

means tax prevailing on the date of agreement is irrcluded and no other taxes can be

included. There ryas no ser,rice tax on work carried out by them at the time of execution

of Work Agreemr)nt. l-lence, iervice tax component was no included in Contract Price.

that regarding br rcjen of service tax, they have submitted that nrl service tax is collected

by them from ary other person. Declaration regarding incidence of service tax has not

been passed on to any other person has also been submitted by theln. Further they

have also subm tted letter / certificate dated 23.L1.7016 from Commissionerate of

Health Project mplementation Unit- Department of Health and Family Welfare,

Government of iujarat stating that no payment towards service tax has been made

towards the wor<s of which refund of service tax is claimed. This letter beyond doubt

establishes that lrurden of service tax has not been passed on and the same is borne by

them.

that as no serviire tax amount has been collect by them over and above the agree

contract price and the Government has paid only the amount as per the rate quoted in
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the agreement rhich was entered prior to the amendment brought into effect . Further

the Government has also given certificate stating that no payment towards service tax

has been made to them and thus the copies of the RA bills do not have mention about

the service tax P )Yment.

Further the burden of service tax was borne by them and no amount towards service tax

was received or to be received from the Government. However by the Finance Act 2016

the retrospective amendment came into force with retrospective effect by inserting

clause 12 A into Notification No. 25/2012 and simultaneously section 102 was inserted

to provide the refund of service tax paid. By following this statute, they are eligible for

refund claim ancl the said amount is shown as receivable under the balance sheet.

4. personal hearingt was held on 12.01.2018, shri Keyur Radia, C.A. appeared on behalfof

the appellant and reitrrrated the submissions made earlier in the show cause notice and

requested to sanction tl e refund claim with due interest'

5. The appeal was filed before the Commissioner (Appeals), Rajkot. The undersigned has

been nominated as cornmissioner (Appeals) / Appellate Authority as regards to the case of

appellant vide Board': circular No. 2OSl6l2017 Service Tax dated 17.10 2017 and Board's

order No. 05/2017-Sen ice Tax dated 16.LL.2017 issued by the Under secretary (service Tax),

G.O.l, M.O.F, Deptt of R,,lvenu€, CBEC, Service Tax Wing

6. I have carefully .,ione through the facts of case, the grounds mentioned in the appeals

and the submissions n,ade by the appellant. The question to be decided in the appeal is

whether the appellant,.,vho is providing Works Contract Services to the Government, is eligible

for refund claim under ..iection 102 of the Finance Act, 1994. Further, whether contact price is

inclusive of service tax lnd whether burden of service tax has been passed on to the service

recipient by the appella rt also whether applicability of unjust enrichment would be applicable

in the present refund claim.

7. Wherein I find tl- at the adjudicating authority held that contact was inclusive of all taxes

and thus the burden of ;ervice tax has been passed on the service receiver, therefore the claim

filed by the appellant \,as not justified and the bar of unjust enrichment as laid down under

Section 128 of the Cen:ral Excise Act, 1944 as made applicable in the service tax matters by

virtue of section 83 of the Finance Act, 1994, wiil be applicable. Accordingly refund claim was

rejected by the adjudica,:ing authority

8. ln this regard, llind that it is not in dispute that the appellant had paid service tax for

the period from 01.04.2015 b 29.02.201.6 and contracts for which refund has been claimed is

entered into before 01.(r3.201.5. lt is also not in dispute that upto 31.03.2015 services provided

by the appellant were (,xempt. Thus, in this situation contact price for contract entered into

prior to 01.03.2015 can'rot be inclusive of Service Tax, since there was no service tax at that

time. Only prevalent tax can be inclusive and no other taxes.

g. I also find that nrl extra amount has been received by the appellant for service tax and

service tax paid by the atpellant stood receivable as at 31.03.2016 as verified from the Audited

Financial Statement. FLrrther, service recipient i.e., the Commissionerate of Health Proiect

tmplementation unit, (.;andhinagar vide letter dated 23.1I.2OL6 has confirmed that no

payment towards service tax has been made to the applicant. Even the balance sheet for the

relevant period shows the tax amount as receivable
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10, Further, rejection of refund also fails the test of equality since there may be cases of

non-payment of service tax in the said category, on the date when retrospective exemption has

been granted, which will automatically gc in the favour of those assessees who have not paid

service tax and those will not pay since retrospective exemption has been granted.

11. Considering the above, I hold that the appellant is duly eligible for refund of Service Tax

under Section 102 of the Finance Act as claimed by them and therefore I order the adjudicating

authority to pay the refund as claimed by the appellant. 12.

ln view

allowed.

of abovr:, the impugned order dated 08.02.20L7, is set aside and appeal t5

13. The appeal filed by the appellant stand disposed of in above terms

R. BALBIR SINGH)
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