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Appeal [ File No. y < 0,100, Mo, [rate
Va/154 IRM!EIII:I{} .- vk quE If'l;:'. 36/8T/REF/2017 02.02.2017
o WdrE AR ®E (Order-In-Appeal No.j
RAJ-EXCUS-000-APP-190-2017-18
Y H R [ g 012018 & T 25.01.2018
Diate of COrder: Date of issue
Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services), Abmedabad
Zonal Unit, Ahmedabad.
witrgae BGA iR te 3 (A Bew fetesets & AR 0 A Sifee smy 8
sajzerera s, Ak tett3ete & g A . @R TR, AU AR SAET A&
spFaare e o R suRes e & o, BT TR OEE ARTA e & o
W & Hoea a4 o8y & Feed & amw ofte &9 & T § adw oisd & wo R
e T o B
In pursuance to Boargd's Notification No. 26/ 2017-C.Ex(NT} dated 17,10.217 read
with Board's Order No. 05/2017-8T dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Taxpayer Services, Ahmedabad Zonal Unit, Ahmedabad bas been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 33 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994,
T WO MR BE O 3UES RO 6O, S IR e fA, T | S
| aT AT SRIRTGA A A A A gfa
Arising out of abeve mentioned OI0 issued by Additional/Jont/Deputy/Assistant
Commissioner, Centrul Excise | Service Tax, Rajkot | Jamnagar | Gandhidham
g et & SfaE & a7 T 99 Name & Address of the Appellants & Responde it
M/s Sunrise Electricals, 403, Shyamdhara Apartments, Chandan Park Main Road,
Raiya Road .Rajkot - 360 005,
=w FewEdE) & =EE a8 e efae i § segse oftwd | e §
Fiw ZRR T A B
Any person aggricved by this Order-in-Appeal may file an appeal to the appropnate authority
im the lollowing wity,
() A aEE AeE IeUE 4EE Ud damed sl sararitee & wid s, deda S o

(1]

(1]

sffdE jo4d4 & UTT 358 & Mot U faed aftfigs, 1994 A oW BE & NAdw
ErTatEs s & o wwa

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:

mﬂamqmmﬁqﬁﬁuﬁnﬁrmﬁmmmm,mmuﬁwﬁmm
s 7 e s, Ave wAtE A 2, A & e, A R, @ & e afge )

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Biock No. 2,
K_K. Puram, New Delhi in all matters relating to classification and valuation,

TN OTEOE lja) & AT ST HOE F werar oW g e d@A e, &I 3eT e 0
Faer i FmAOE (er) oo e dfeE | e G, @ wEe e
HEATIETE. 3coott T &7 F anfge o

Ta the West regional bench of Customs, Excise & Service Tax Appellate Tribupal [CESTAT) at,

29 Floor, Bhaumall Bhawan, Asarwa Ahmedabad- 380016 in case of appeals other than as
mentioned in para- 1{a) abave
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The appeal to the Appellate Trjhunf] ghall be filed i guadruplcate in form EA-3 | ay
prescribed under Rule 6 of Central Excise (Appeal) Rlﬁs. 2001 "and ﬁ.haii“lﬁ accompanied
Egalnaé one which at least should be accompomed by a fee of Rs 1,000/- REs. -
5. 10,000/ - where amount of duty demand /inferest/ penalty / refund 1s upto 5 Lac,, 5 Lac to
al lac and above 50 Lac respecthively i the form of crossed bank d i favaur of Asst,
istrar of branch of any nominated public sector bank of the place where the bench of any
!'lgﬁﬁﬂulrd public sector bank of the place where the bench of the Tribunal 18 situated.
Application made for grant of stay shall be accompanied by a lee of Re, 500/ -
& TAE ¥OH, g WOEAA, 1004 B OnT B6(1) & Heada daed

Prptar, 1994, & e 9(1) & dedl FRARA uwd ST -5 # AW wiEat & @ w1 @ 0T IE

i

arr faw ey & fawe afte & oft ) 3w of A & dees #1 (39RO oF O s
B | AN AR & w8 & &8 0F U F A, F8 faeer B w5 eora & #=fer il memr
aTan , ®IT 5 W W IEA &K, 5 Wl T 50 W@ T AF HUaT 50 @@ T ¥
st ¥ A7 @ 1,000 F9, 5,000 ¥ ywEr 10,000/ ¥ W SuifE S oew # i
m::rmmfta:mmmm_mmﬁmmmﬁ’ltm $1 W F AEEE AR &
AR @ i o o 6 § @ zam ol Yt dF Ive 3w R AT ORT | weE
e AT, dF 4 38 o # e o S aefe i Sraiteerer £ o B b
T AR (R ATET) & R RO & A 500 s A Pl o @ s g o

The a under sub section (1) of Section 86 of the Finance Act, 1994, to the A i
Tril:l-l_.lrlfnrfg Il e !'|1]$ in l:]l.:ll.ll'.h[u.?li:cntt in Form S.T.5 as prescribed under I?utlc ghﬁlﬁfnﬁw
&n'bg? Tax Rules, 1994, and Shall be accompanied by a copy of the order appeale irist
{one of which shall be certified copy) and  should be accompamed a fees ﬂ{aﬁ?. 1 e
whfi_fg the amount of service fax & interest demanded ﬂnﬂcnﬁ.l:!':;r' levied of Bs. 5 Lakhs or less
Rs.5000/- where the amount of service tax & interest demanded & penalty levied 13 more
than five lakhs but pot exceeding Rs. I-l_ﬁg Lakhs, Rs 100 - where the amount of service
1ax & interest demanded & ]‘_rl"1Fﬂ_|r:'. evied 15 more :
E:ncmd bapk drall 1n favour of the Assistant Registrar of the bench of nominated

tor Bank of the place where the bench of Tobunal is situated. | Application maude for
grant of stay shall be accompanied Iw o fee of Re 500 -

ore than fifty Lakhs Tupees, 1 the I'nlgmblpl
it

far w1904 & tm 86 & ImounTs (2) va (20 & EAE 2 @ wdr wde A
T, 1994, & T 9(2) vd 9(20) & Fed Wofa wuw 877 A & 51 86 o9 16§ Ay
W, FAT IO o s dEee (rdm), Sfa I o s gar ofte atw i ofaat

b=

HES F (IR A UR 9T wAieE ge o #h @ﬁmmmmﬂﬁ.
e IO R Har, A i s a A w2 O oy
ol off AR A wEE ST @R ) )

The appenl under sub section (2) and [2A} of the section 86 the Finance Act 1994, shall be
filedd in For ST.7 as prescribed under Rube 9 (2) & 924) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner
Central Excise {Appeals) jone of which shail be & certified copy) and copy of the order

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax 1o file the appeal before the Appellate Trbunal.

& aew, S I RS v dae A ufe (ARk) & O wihe & amns A S0
IEE UFE AT 1944 F unm 350 & dedd, ot f Reha sftfe, 1994 # oo 83 &
e wavey # o o Fr oo E s odmy & ol sl ofteRor A e &0 wE s
aﬁmma;rm'r#:IHmmqrmh,mmvﬂqmﬂﬁaﬁEﬁF.mm.mhﬁ

¥, ® woaEw e a, and B oew U & oee @ F e oy TR i 03]
wE B0 A iU o

mamzﬁmm:anmﬂa-ﬁmmmqﬁrﬂﬁmnﬂwt

fib T 11 & & Hada e

{i BAdT FAT & | e aas b

iy AT I AaEEd F e e & s i o

- avet aF W gE uw & e Tl (e 2) it 2014 & sme & oF Rl s

witdl & wew e we el o e S @y A aany

For an appeal 10 be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is alse made ::!jip1inﬁlﬂr 1o Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this arder shall e before the Tribunal on payment of 10% of the duty
demandetd where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
digpute, provided the amount of pre-deposit pavahle would be subject o a ceiling of Ra 10
Crores,
Under Central Excise and Service Tax, "Duty Demanded™ shall include -

1 amount determined under Section |1 D

g amwunt of erronenus Cenvat Credit taken;

(iH] amount payable under Hule 6 of the Cenvat Credit Rules

. rovidedd Turther thal the provisions of this Section shall not apply 1o the stay

application and appeals Fc'n-rilng heetore any appellate authoriy prnor to the commencement of
the Finanee (Mo, 2 Act, 20014
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M'ﬁﬂ%%wﬂm’m S Iewe o FEfEEw, 1994 & oam

I5EE & v & HANA HaT AOG, WS HUEE, GANET ST . A FaeE, TR
fhﬂﬂ.ﬂ#ﬁ?ﬂ@ﬂrﬁmm.mﬂm.ﬂﬁﬁhn‘hum,Eﬁ‘rﬁmﬂﬂﬁm;

A revision application lies to the Under Secretary, o the Gm-rrninrni;_ of India, Revision
pplication Unit, Mmistry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
mlding, Parliament Street, New Delhi-110001, onder Section JSEE of the CEA 1944 in

respect of the following case, governed by first proviso o sub-section | 1) of Section-358 ind:

afz mE & Bl qEWA & A A, 9m Rt e 1 TFEl STEE ® 2N IE & URIAA

& 2w @ fh Fiew wnEe T T TR UF aER Tw @ gE NER aE g & o, o PRl

mgmm#m#W$m_ﬁtﬂrmﬁmﬁ#mﬂE#W#mﬁ
I|| L o

In case of any loss of ?u-hdﬁ, where the loss oocurs m transtt from a factory (o a warchouse or
ta another factory or from one warchouse to another during the course of processing of the
poods in & warchouse or mn storage whether in a factory or in 8 warchouse

ste & oy e e @ & & e e @ oae & fafemnr A ged @ oy w g
ﬁlﬂm#ﬁhytﬁﬂﬂ*mﬂﬁ.mmﬁmﬁﬁﬂrm o & e & oot B
i

in case of rebate of duty of excise on goods exported W any country or territory outside Indi
of on excisable material used i the manufacture of the goods which are exported to any
country of termbory outside Tndia

mm:ﬁwmﬁiﬂﬁmmﬂ:mjﬂmmmmmﬁmﬁﬁmmh J
In case of gpods exdoried outside India export o Nepal or Bhutan, without pavment of duty,

AR 3o & IenEd AFE ¥ apEw & Rv o s e gw s mn sk i
Gew & dEd e a8 & ot T amir S wmEEe (ahen) & s fae wities @ 2),
1008 $T OAT 109 & AW #1 o arirm s GRENER 9T 9 @ A& o B o b

Credit of any dutv allowed to be utilized towards payment of excise duty on linal ;&q-.gdur:m

under the provisions of this Act or the Rules made there under such order is FB ¢ the

‘nmaindaﬁmnzf (Appeais) on ar after, the date appointed under Sec, 100 of the Finance {Nao.2|
L ¢

i WA @ & aRE o9 FEw EAS A @ B &R O {anha) SaEeT,
2001, & Faw 0 § yaia faffise B 56 Ry & _

IS WS & " ey T e s o "a & sl ofgn m & Sl
e w sUeEE, 1944 1 U 35-EE F apo FfE omw & ameh & e & AW
TR-6 @ wiy gwww & =0 afgo

TP above application shall be made in duplicate in Form No. EA-8 as specified t_mﬂr'LEulz o
o ntral Excise (Appeals) Rules, 2001 within 3 months from the dafe on which t order
s htéﬂ,‘l be & prumgﬂ.rrmr 15 mmmu"g&de and shall be L pamed by two co hc-sn -E‘ﬁ{'h
of t MO anﬁ Order-In-Appeal, [t should also be accompani | mF}' E{ TE-&6 Uh
evidencing pavment ol prescribed lee as prescribed under Section 35-EE ol CEA, 1944, under
Major Head of Accounl

e WA & wn Eeratas Beie aew 1 oseraEh & Fnhoaee )
21 gET TEE UF A T A7 SEA 6H A AT B9 200/ W AEE B S T i dwe

=9 T OTE FOE @ FaE B & 'R 1000 - W I S |

The revision application shall be accor nied by a fee of Rs. 200/- where the amount
invelved m Rupees One Lac or less and Hs. 1000/~ where the amount involved 15 more than
Rupees One Lac,

af = mdw & &% WF wEA o aAAw § A ues AR Y § WU uE A aEe, IEET
s @ e AT WA SH AT & A gv o @ A G988 e ¥ R guiesi e

|

amftsrr | rF wha 3 &Oo # ve ydes e T B0/ In case, if the order

covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the

aforesaid manner, not w::hstandlné e facl that the one appeal to the Appellant Tnbunal or
o'l

i
the one application o fhe Centra . H!Lﬂ'lt' case may be, 15 flled to avold scriptoria work if
excising s, 1 lakh fee of Bs 100/ - lor cach,

qurnhfa FrTEE wen HRETA, 1975, F Hil & e W W 0 REw SR &
oY ur R 6.50 Tof & SO AeE T @9 g AT

Oine WP { application or 0.1.0 ad the case may be, and the order of the adjudicatin
authority %ﬂall ar @ court fee stamp of Rs. 6.50 as prescribed under Schedule-1 m terms o
the Court Fee Act, 1975, as amendet

HT o, T 3T R vd FaE FdEE sl (w fafln) Foaned, 1982 A afta
TE ¥=n FEtS ATAAT 7 gEnias ®19 g o o o wore et B B

Attention is also invited 1o the rules covering these and other related matiers contamed in the
Custms, Ase and Service Appellate Tribuinal | edure] Rules, 1982
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DRDER-IN-APPEAL

M/s. Sunrise Electricals, 403, Shyamdhara Apartments, Chandan Park Main Road, Raiya
foad, Rajkot | hereinafter referred to as "the appellant” | registered with Service Tax
Department vide 5TC No AIOPR4351P5D001 has filed this appeal against OI0 No.
36/5T/REF/2017 dated 07.02.2017 (hereinafter referred to as “the impugned order”) passed by
the Assistant Commissioner, Service Tax Division, Rajkot | herginafter referred to as * the
adjudicating authority”}.

2. Briefly stated, the facts are that the appellant had filed a refund claim for Rs. 6,91,843/-
under Section 102 of the Finance Act, 1994 jnserted vide Finance Act, 2016 for providing
cervices in the nature of construction services, work contract services to various governments,
lacal authorities etc, to the service recelver as a sub-contractor. These works were falling at 5¢.
No.12 of mega Exemption Notification No. 25/2012-5T dated 20.06.2012. However, the said
exemption from payment of service tax was withdrawn on ce rtaln services vide Notification Mo,
06/ 2015-5T with effect from 01.,04.2015. The appellant had paid the service tax an the activities
carried out by them on or after 01.04.2015, However, the exemption withdrawn on certain
activities mentioned above, had heen restored vide Notification Mo, 08/2016-57 dated
01.03.2016. Accordingly, the refund was filed by the appellant for the service tax already paid
an the aforesaid services during the period from 01.04.2015 to 79.02.2017. The adjudicating
autharity issued show cause notice F.No.V/18-169/5T/Ref{16-17 dated 02.12.2016 proposing
rejection of, the refund claim for not submitting all relevant documents, This notice was
adjudicated vide the im pugned arder, wherein the adjudicating authority rejected the refund of
Rs. 6,91,443/- filed by the appeliant.

3 Feeling aggrieved, the appellant had filed the appeal on the following grounds :

« that the adjudicating authority had erred in rejecting the claim of Refund of Service Tax
of A=, 6,91,443/- holding that being a Sub-Contractor they are not eligible to claim
rofund under Section 102 of the Finance Act, 1994;

e that the service provided by the main contractor were exempt under clause 12 of mega
exemption Notification no. 25,/2012-5T dated 20.06.201.Z. Hence, works conteact service
pravided by the appellant as a sub-contractor to another contractor are also exempt
under clause 29(h) of mega exemption Notification no. 25/2012-51 dated 20.06.2012;

« that the harmoenious reading of Notification No. 09/2016-5T dated 01.03.2016 and
section 102 inserted in the Finance Act, 1994, it can be concluded that the services
provided to Government, which were made taxable w.e.f 01.04.2015 has been made
pxempt again with affect from the date if contract for such services were entered into
belore 01.03.2015 and on which appropriate stamp duty, where applicable has been
paid before the date;

s that consequent to this, as per clause 29(h) of the Mega Exemplion Notification no
75/2012-57 dated 20.06.2012, the services provided as a sub-contractor to anather
contractor is also exempt with eftect from that date;

e that Section 102 of the Finance Act, 1994 also provides for Refund of Service Tax, which
was paid on services which became exempt as per clause 12 A of Mega Exemption
Notification;

« that the refund claim is rejected on the ground that being a Sub-Contractor they wera
not eligible for claiming refund as per Section 102 af the Finance Act, 1994, However,

the said reason was nowhere mentioned in the SCN;

(Yot Ml
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4, Personal hearing was held on 12.01.2018, Shri Keyur Radia, C.A. appeared on behalf of
the appellant and reiterated the submissions made in the appeal memorandum. He requested
to sanction the refund alorgwith interest.

5, The appeal was filed before the commissioner (Appeats), Rajkot. The undersigned has
been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of
appellant vide Board's Circular Mo, 208/6/2017-5ervice Tax dated 17.10.2017 and Board's
Order No. 05/2017-5ervice Tax dated 16.11.2017 issued by the Under Secretary {Service Tax),
6.0, M.OF, Deptt, of Revenue, CBEC, Service Tax Wing.

& | have carefully gone through the facts of case, the grounds mentioned in the appeals
and the submissions made by the appellant, The guestion to bo decided in the appeal is
whether the appellant, being a sub-rontractor of main contractor, whao Is providing Works
Contract Services to the Government, is eligible for refund claim under Section 102 of the
Finance Act, 1994,

i | find that Section 102 is introduced by the Finance Act, 2016 to exempt certain
categories of services provided to the Government with effect from 01.04.2015, which were
parlier exempl by virtue of clause (a), (c) and (f) of 5. No. 12 of Mega Exemption Notification
No. 25/2-12-5T dated 20.06.2014, but have been made taxable wel 01.04.2015 Thus
retrospective exemplion has been given for certain categories of services. sub-Section (2) of
Section 102 also enables refund for service tax which have been paid for the period from
01.04.2015 to 29.02.2016 | also find that by virtue of Sr. No 29(h) of Mega Exemption
Notification Mo, 25/2-12-5T dated 20.06.2012 services provided by sub-contractor |5 exempl
when services are provided by them s by way of works contract 1o another contractor
providing work contract ses vices which are exempt, It is not in dispute that services provided by
appeliant is Works Contract service and falling under Sr. No. 14 of Mega Exemption Motification
and provided to another contractor who ks providing Works Contract Services Lo Government
which is exempt, Hence, as per 5r. No. 12 read with Sr. Mo. 79(h) of mega exemption
notification services pravided by the appellant was exempl upto 31.03.2015. It is also pot in
dispute that appellant has paid service tax for the period from 01.04.2015 10 29.03.201%6,

E. Therefore, | find that upto 31 03,2015, as discussed above, Works Contracts Services
provided by the sub-contractor and main contractor were exempt. From 01.04.2015 services
provided by both categories of contractors became fable for service tax. In this situation when
services provided to Government became retraspectively exempl, the benefit of exemption
should also be available 1o sub-contractor. Ultimately, sub-contractor is providing services 10
Government anly though main comtractor and such services is meant for Government only. 1U1s
also pertinent to note that in Mega Exemption Notification clause 12A has been Inserted wef
1.03.2016 to retrospectively exempl services provided to Government and clause 29(h) is
already there which provide pyemption (o sub-contractor. Thass, | find merit in the contention
of appellant that, though they are cub-contractor, they are eligible for refund under Section 102
af the Finance Act, 1994, Accordingly, in my considered apinion refund is to be granted to
appeliant as claimed by them.

q, | further find that by virtue of provisions of Section 102 of the Finance Act, 1994 read
with clause 124 and 29{h) of the Mega Exemption Notification, services provided by appellant
horame sxempt rom 01.04.2015 and thus service tax paid by the appellant for the perind from
01.04.201% to 29.02.2016 15 not at all payable, In this, service tax paid by the appellant becomes

foad .
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‘Deposit’ with the department and thus the same has to be refunded any way. In this count
alsa, appellant is duly eligible for refund as claimed by them.

10 | also find force in the argument of the appellant that Refund s rejected by the
adjudicating authority on the ground that the appellant being a sub-contractor not eligible to
chaim refund under Section 102 of the Finance Act, 1584, without mentioning the said reasons
in show cause notice. Thus, refund claim is rejected travelling beyond the scope of show cause
natice. Thus, on this legal ground also, | find that refund is to be granted to the appeliant

11 Further, rejection of refund also fails the test of equality since there may be cases of
nan-payment of service tax in the said category, on the date when retrospective exemption has
been granted, which will sutomatically go in the favour of those assessees whao have not paid
cprvice tax and those will not pay since retrospective exemption has hean granted.

12.  Considering above, | hold that the appellant is duly eligible for refund of Service Fax
under Section 102 of the Finance Act as claimed by them and therefore | arder the adjudicating
authority to pay the refund as claimed by the appellant

13, In view of above, the impogned order dated D207 2017, is set aside and appeal s

allowed.
14, The appeal filed by the appellant stand disposed of in above terms.
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