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Edi6/
Date

02.o2.20t7

s{refl fir fuarm l
Date of Order

Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services)' Ahmedabad

Zonal Unit, Ahmedabad.

xfu"{ffidT {s" re/rotu-t.3.g. (a;T.A.) fuaro tb.t..?otre * ur?r cA dg 3ifr{:nlst s.

.e/?"ls-w.&. F+ro r€,.tt.r.tb }. r"+sr"r d, =i d-f,&' ft'f, :rw 46rftearfi 6{ffiIr t-4rt,

3r64drqr d;rd $-c *t fira srBB-cq lqqu ffr tr[rze, i;fiq s?qr tla afrEra rsBB Er qrrr

r,, + Jrf,Jra ri ffr ,,$ lrtrt + l;s?t fr :nisr crft-d 6{i t slrq t 3fid crftslfr t sc fr

E*ra B_qr ar{T t.

ln pursuance to Board's Notification No. 2612017 C.Ex (NT) dated 17 10 217 read

u,ith Board,s order N:. o5/2017-ST clated 16.11.2O17, Dr. Balbir Singh, Additional Director

General of Ta:<payer Sen'ices, Ahmedabad Zonal Unit, Ahmedabad has been appointed as

Appellate Authoritl' tbr the purpose of passing orders in respect of appeals filed uncler

Siction 35 of Central Excise Act, 19'14 and Section 85 of the Finance Act, 1994'

3{q{ 3{r ^{rf,d/ 
g 

-qra :n rral lqr{rd/ s6rq.F }tgf,d, +-fiq scqrq gffi/ t-dFF{, {ltrmtc / dr;l;lJR

r anfiuir rqTd iqifafud srt'14 wtt' d qffia: r
Arising oui of abrve mentioned OIO 

-issued by Additional/ Joint/ Deputy / Assistant

Commissioner, Centritl Excise ,/ Service Tax, Rajkot i Jamnagar / Gandhidham :

gfr6+at & Cffi q;f afq p7i qaf /Name & Address of the Appellants & Responde:rt :-

M/s Sunrise Electncals, 4O3, Shyamdhara APartments, Chandan Park Maiu Road,

Raiya Road ,Rajkot. 360 OO5,

Date of issue

I

4

I

q

(A)

(1)

5{ 3nee(3Tfifl t -sq-d mrt eqtrd FtFfrfu'a dtr+ fr 5q{€d qrffi / qrfuq'{ur i €-nET

3{fia enr * g+ar tt/
Any person aggrieved br this order-in Appeal mal file an appeal to the appropriate authoritl'
in th'e follou irYE uar'.

$'qr sr6 .adq r.c( q.*r \rE tdrfl 3rffiq ;qrqrft-*-rq fi s'fa gfrf,, iffiq rqra qra
;;frfri" i;; 4i tir'.lse + iia-,'ra t.u fa-d 3{frftwT, 1ee4 EI qrr 86 t 3ii+frd

ffifua d-rrd 6I dt sr& t tl
Appeal to Customs, E<cise & Service Ta-x Appellate Tribunal under Section 358 ofCEA, 1944

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:

raftflq ffiqmd t *aFra o:fr qwd fiqr qla, affiq ,acrqa lfffi a-d +dr6{ 3{q-Sq'

;;rffi a aqw iro. a-cc.an+ d 2, lrq + fu. aS ftFfr. 6l frr"srfr qrfr(' rl

Jhs 5Decial hench ol r-'usloms. Exctse & Sen ir e ta-r Appellate Trihunal of West Block No. 2,

R.K. Furam, Nerr Deltriin all matters relating to classification and valuation.

3qti-+a qffEd-d trar fr drc rN ]rqld) fi' lrsrdr ^ fi$ J{qrd fi+r tp. i;frq saqs 116 (d

tdrs{ :rsdq ;qrqrtr6{"r rR€-c1 Sr vlt-++ etfiq frfufir . afrfrq" a6, c5ar& srdd" 3rsrdt

3r644rqK 31".?€, 6t tl drfi ilG(' U

To the West resional hench of Customs, Excise & Seryicg Tax Appellat-e Tribunal (CESTAT) at.
2nd Floor. Bha"umali Bha$an, Asarna Ahmedabad-3800lb tn case ol appeals other lhan as
mentioned in para- i la, above

I

::rrFd (iflfitr) rr +rdra-q, *ifrq Eq aii frI t5'{ 3itt rf,ra rra'::
O/O THE COMMISSIONER (APPEALS), CENTRAL GST & EXCISE,

Efttq ra, Eft ('s & tldd I 2^t Floor, GST Bharan,

tg +t$ ttzr {tg, / Racc course Ring Road,

{ir.6te / Raikot 160 001

ffi:
Email: cera msil.comalsra kotfal

Tele Far No. 0281 - 241195212141112

(ii)



tJ+-
(iii)

(B)

(i)

(ii)

-t
aq-&q;qTqfr'+-{q fi srTar 3{fiil qWa rG fi Fq Adq :cqle ?le<6 (nfifl ffiT, 200r,
fi B-qq o fi Jrf,lrd fttritd fuq ,B tqr EA-3 +) qR qfu d e* Grqr an+r uG(' I Idfr +
64 t 6q 16 c'F fr FRr, GET racr{ ?r.s 6t qftr ,tarf, 6I qtaT 3lk rlrln rrrfi ratdr, Fcq s
dr6r sr 31r$ 6rr, 5 dr6r rcq qT 50 d1s qq(' +F 3{r1tn 50 dnr $c(r t 3{ffi t d +-qrt:
1,000/- scrt, 5,000/- Fct 3{erdr 10,000/ sq} or ftqlft-a frrtT aTe<F fr efr €Trd 6:tt Bqift'-s
ala. 6r slrr?rr;r, €dftId Jrffiq ;qrqB-+pr 6r ensr t s6r.d6-{frerr fi dET $ ffi sfr

1{FiBfr6 d-{ t e6 rqnr art t€lfrd d-6 grrc f,drr Ffiqr drdr alfrq r edft}-d grw 6r elrrinfr,
d-+ #t rs snqr fr 6)ar qrFq s6r ffi-d Jffiir ;qrqrfus-flT 6r sr-@T Rra t r errra"yrhr
(€t 3fi-f0 t frq Jiri{d-c-d t {Rr 500/- w(' 6T filrlfra lrc6 daT 5q4r 5tm rl

The appeal to the ApDellate Tribunal shall be llled in ouaaruolicare in form EA-3 / as
prescribed under Rulb 6 o[ Cenrral Excise {Appeall Rulesj 2001 'and shall be accomoanied
against one uhich at least should be accbrhbanied br a fee ol Rs. 1.000/- Rs.SbOO/-.
Rfs. 10,000/- \rhere amounl of dutt demand/interest/oenalrr /refund is uoto 5'Lac.. 5 Lac to
50 Lac and above 50 Lac respeclivel\ in jhe form ril cross'ed bank drafi in favoui ofAsst.
Registrar of branch ol anr nominated nublic seclor bank o{ the place rvhere the bench ofanv
nofrrinated public sectoi bank of the place rrhere the benclr'of the Tnbunal is situated.
Application inade for granl of stay sha]l be accomnanied bl a fec of Rs. 500/-.
3TqHtq -qrqrttl6{ur fi sqar xqld. rdid Jrlrlti{JT. 199+ +T rrr{r 86(1I fi 3fcrrrd €-dr6{
Flrqorff, 1994. t F-+a 9111 t a-ra Eeffra vtrd s,T -i) ii ER cmt fr fi ;tT siirft (r{ rs*
€Fr Bs yrler fi fufs 3ifrd fr 4* d, Jse cfr HFr d. €dr{ 6t (rfrd-t r.+ cfr c-qrF-d
6fS EGq) 3it{ $a* t rq S 6q \rfi cF fi uru, a51 Q-dr+-{ fr ir+ ,aqrs ff qia Jf{ frrnqr
amr qatf,r, 5q(r 5 drq zn 3.$+ 6q, 5 rui $c(' qI 50 dnr 5q(r FF 3Ftc[r 50 artl {q(r t
sE"+"6 6 F;Ier: j,ooo/- sqi, 5,000/ wt :r:ro 10,0001 rqO or aqfta aai er6 ffr cft
riara atr fttf.ft-a srffi 6r e|rrna. ii<ifu-d $ffis;qrqrfu-6-{Tr St snsr fi Tr{r++'1ft€rt A;.
;Trq * Effi m flrdffidfi el- * +fi rqm srt ffiF d-6 grrFc EdRr fu-4r dr;Tr Erfrt' r s..ifud 

I
gFFc mr sr4ara d-+ 6t rs rrrur t ffi ErGIr il6T *ipa 3lrjffiu;qlqrfu-fllT fft rnor Rra H I

epra sr&r (€| }fr-$ fi R(' $r&4;r-q{ + Hrq 500/ rcq 6r ffiqifid T6 sffr orqr ilrn rl

Thg appeql u.nder ,s_u b secrion ( I , of Sccr ion 86 of the Finan.e Act. 1994. to the Anoellate
!nbunal shall be liled in quadrup_licare in Form s.T.5 as prescribed under Rule 9 1'of the
Servicq Tax Rules.-1-99'1. ahd Sha'll be accompanied ui a-c6ni-oti6e oraei'aijpiateb heaiiiii
(one ol -!\ hlch shall be cer tred cop\') and should be accom'rj,rn jed br. a fees of Rs. 1OOO/_
whe-re the amounl ol servrce tax &-ihleresr demanded & penaltr levied of Rs. 5 Lakhs or less,
Rs.50p0/- .\\'here lhe amount_.o[ sgrviqc rax & iniercsi dem?nded tilpendiii"tevii;J'ij'-r.e
than lrve lakhs but nor exceeding.Rs. Fi[rr Lakhs, Rs. 10,000, - u here' the amount bi serviie
ta-y & inlerest demandqd & pen5lr,, levied is more rhan fifrr' LaXns-njbied. ln ihe foim oi
crossed bank dralt in lavoui ol lhe Assislanl Registrar of lhe bench of ndminated Publrc
Sector Bank of rhe place lr'here r.he bench oi Tri6u;ai'is sii.rirFa.'l'npptii'diiiii' riaite-foiqrant ofslav shall beaccompanied bv a iee oiRs.5007-.- -

EcT yfufrcq, 1ee4 6r qnr 86 ffr iq-irrnt (2) (rd (2A) fr 3ld?td il$ ff 4-S Jfid, t-dT+T
ft+aqrfr, j994, * B-{q 9(2) ad 9(2A) } rra Fruift-a qq:r s.r.-7 i ffr ar s+?ft a?i rst spr
3irrq-rd. +"fr'q rcqrd ll1 irrEr^rqT1 (3iqo, ffiq 3iqr{ ?t6 rdnr qrkd sn&r ff qfr.qf
q-drdT mt 1r+d t tr+- vR caTBd 

-ffir qrFq Jlt{ 3{rqrrf, (drn s6ErzF' 3{l{fd 3{1rqr 3;qEf,d.
+dq rflrd qrffii tdFn-{ +t }fr-&q ;qrqrft}orur 6i 3n+-d # +-re -r atsi -} drd 3Trar; gr
cF st qrq fr-{errfr 6ffr ilrt I /
The.appeal under sub section (21 and {2A) ofrhe section 86 the Finance Act 1994. shall be
filed,in For ST.7 as prescribcd unrier Rrrle 0 12) & 9(2A) of rhp serviae Tax riul;;, jsga ano
snair De accompanred b-\ a cop\ ol order ol commissioner Central Excise or commiss'
( entral tr-xcise (Appcals) lone .f ,,r hich shail be a cerrilied copl I and copr o[ rhe orderuL""t?t t
by the. _commissiorrer aurhorjzing the Assistant commissidrier or Deb"urt. Commissidner of
Central Excise/ Senice Tax to file the appeal before the Appellate Tribuhall

ff*n ra. AEtq rcqT( el6 a-E fdm{ :rfr&q crk6-{"T (t$c) + s.F 3rffi + ala-* fr AdIq
rccE ef6 $EF-{q 1944 6r qRr 35\r[F fi 3rd?ta, it 6I E.cfi-q JEB.srT, 1994 6r irfl 83 +.
3rd-d-d i-drw +i ,fi mri 61 4t t, a€ 3nerr fi cfr 3rqdq cTfus{or fr xfr-d, 6Ia sam *qle
1;6/tdr 6{ ar4 + t0 cfr?tr (10o/o), Td arr qd .rilfrr ffia H, qr sdrdr. +q t-ae ralar
ffid t, .Fr er4?iEr fu-qr anr. osd f6 ts rmr + fud rrff fu dri ah ytma aq nfti ss
+rIC Fcq t ufu+ a $1

(1)

(ii)

(iii)

Eerd T6 l+ gs rrro * crdqrn ffiq ({i. 2) :rfrftca'2014 + 3iliBT t fd Bm $trrq
slffii t sqqr hflttri-d Frrrr :rS (rd 3{qfr *t arq a-& d-nU

For an.arpeal to be filed before_ the CESTAT, under section .l5F of the central Excise Act,
1944 rvhich is also made applicable to senice Tax under section 83 of the Finance Act, lgg4',
an appeal against_ this order shall lie before the Tribunal on pal.ment of l0% of the dutri
demanded wherc durr or dutv and penallr are in dispute. or p, nalr\. where penaltl alone is ii
dispure, prorided rh. amourit of pi-e.deposir parabtil ir.outct 'H" .i.iuj"ii i, J.iiiirig-oi h". to
Crore s,

Under Central Excise and Set'r,ice Ta-r, "f)utt'Demanded" shall include :

(i) amount determined under Section I I D;
(ii) amoun t o[ erroneous Cerlr al Credit taken.
iiiit amoJnt pavable;na.; R;G 6 ;iiti'it"r"t Credit Rules

.. providecl lurther lhdl the protisrrrns ol rhis Secrion shall not applr to the sta\
4ppLication and appeals pending belrrre anr appellare aulhoril\ pr]or lo lhe comht ncement oI
the Finance (No.2) Act,2014.

a,-fi-q r.crd el?q (rd S-dr6{ s ndJrd "aia B! rirr ?l-c+,, d fr-a erTB--fr t
trm 11 fi t ji-Jra r-*
ffie rar ft fr ar€ rra-a nftI
ffic w+r fffi t frq-ff, + 3ia?td -q rfiq

I
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(cl tnGr {{iF,R +l ratarsr 3lrifi :

Revision aoolitation to Government of India:
5€ 3iidli #'iitfiHur qrfr'+ ffifua nr+d fr, i;fiq r.qra al6 3Tfufr{q. 1994 6T tIRr

35Etr +' c"ra 
-.rrf,fi *; siarra ird{ strird, slrtd SFFR, qnftSrul 3Jrdzrd $+r$. faid q{rf,q. {r$F

fdfiTr, defr am-ai*+"+ drq ffid, dTrE Erat, +$ ft,,"&-t rtoo r, +i fuqT grar Erftr't /
A revision aoolicariorr lies 1o the Under Secretan. lo lhe Go\ernment of India, Rerision
Aonlicarion []hir- Mi:ristn o[ Finance. DeDartment of Rerenue. 4th Floor. Jeevan Deep
Birildinp. Parliament Streel. Nerr Delhi I 10001. unrler Section 35EE of lhe CEA 194'+ iir
reipeii"ot the followinl case. governed br lirst proviso 1o sub-seclion (l) of Section-358 ibid:

.., qA Hrd + E,.,-S tf{r I +' HrqA i. trdt trgra Effi qtd +t ffi a.RET t rsR rrd * crrrrrdt" + atrw qr Effi #q;Frrtrri qr ful FfO"u+ e'sn aa fr q{t BrsT{ 4E qrrrr*El t afira. qr ffi
srgR rrd * qr srgRur +, qrfr S' rRrFF{ur + at{ra'. E+ +rrtir} qr Ed 8{gR ,16 fr 

"rd 
t rfigrfr

t qraa *rl
ln case o[ an\. loss of loods, rr here the loss occurs in transit frqm a facton _to a rvarehouse or
iij anoltri. iacton: or lrom bne sarehouse to another during the course ijf processing of the
goods in a u.areh5use or in storage $,'hether in a factorv or in a n'arehouse

(ii) eTrrd t dr6{ ffi trq:: qr a't{ 6} Bqfa w G ara h frffiuT fr q-++d 6"i qfd cI art 4$

#q r.",( f.* + C- (fric) + 4rq-d t., 3f iffid e qrf,{ ffi n'q'ir fi{ di ffid ffr 
';Idi 

tl

ln case o[ rebate of drrtt of excise on goods exported lo qn\ counln or-terrilon outside lndia
Ji 6i-iriiiaUl. -mareii-zit 

usiO in ihe"manufaiture of the goods rvhich are elported to an1
countn- or territon outside lndia.

(iir) qtr rgra ?16 6r srrk,rEl f6r' Rar s{rra + dr6-{, icrfr qr slcrfr +} aro ffia B-qrcw tl /
l" 

"u"" 
oi s%oa. ext'orr:ed outside India 

"rpo.i 
to Nepal or bhut^.r, \\'ithout paYment of dutv'

(iv) sffiu-a r.qrd t J?qna at6 + srfldra S fu. fr 5sA ASc 5s vfufr-rq a-d' ggt frEa
darrrd + a-ra arq .ft ad t ritr t$ $resr 'ai nr++6 lvq6) fi eERr fr.a rEG-sq ta zt.

1998 SI qnt rog t qntr Fqa ffl 4g arfis srrdT :f,4Tqlfrtr q{ qI dld i crfrd G;(' Irc tu
Credir of anr dutr aljoued to be ut ilized towa,rds pa\ ment ol excise dul-v on firal produqts
;;h?'; ;ti.';i.;ir.inI'iir'iir'is A, i or'rhF Ruiis made ihiii under such order. is passed br the
6iiil,i]i'"'iiofibi'iAppeats't ;;""i';rl;'.,'ih" ifii;;i;il-i;a in?ei Sei.loo oiihe Finance [No.2)
Act. 1998.

(r) 3ci-4d grtq-d & d ,rfilqr qq{ Esqi EA-8 fr, d fi AtefiT scqrd;I alq (xqra) fr-{a.rdff,

ioor, t R-qa s il lra"td frfrfr'd t, fs sn*r + {'nsur fi 3 416 * @ *r dr;t ilrFd(r I

#a :n-ara fi snr c-f, snisr E 3rfif,'nrhr 6r ai cft-qi {iilrd 6T arfi ilftr't €rr fr a-fiq
H lr€; lrfurfrqq, baa 6r ur{r 35-EE t rOa Fqtft-a rItr ffr 3firq-dfr t saq t atr qr

iRf;# rfr s"- a rr* qrt'r I
The abovc aoolication shall be madc in cluplicate-in Form No. EA-8 as specified. under Rule. 9
3i'bF,ii':"'r H/"i$'aAill;;Tii "iqiljll)o'oi'i.Iiiiin* j'i,'"-"it'i tiom rtre-.dati.on rrhich the order
sousht to be aDDeated aiiihii-ir ibmmuniqatgd and ihiX Lri accompanied b1 tu9 copies each

;iifi;'oYo Li5"tiili.'iB:Abri"ii 'ii ;ii;iiid-;l;"-bi ickiinpaniea'6[ji cop']ef rR-6 Challan
xi,ii.'ra"*E #ii";;i;i ij;;iFfib;a ie. ii p.?siri6ea'undei Section .15-EE oI CEA. 1e44. under

Major Head of Accounl .

(vi) 
Td-tfiur rlrAe-d 6 spr 'fiafilfua fr'utfra 1.4. ff 3rdTq?t & arfr qftr' 

t

;.6r qi6a *;ff (ri' n1R1 gqt o,, 3-g-$ q;rr fi A sqtr 200i q;I arl6ra tr,qr "1K' 3if{ qft g-frra

{6ff a-6 ils sqt t;rr<r d d 5q} 1000 -/ 6r slrklrfr lFqI arq I

The revision applicati ln shall be accorypa4igd^-b1 a fee of Rs 200i - uhere the amounl
i.ii,irili"iii'nuli&t'6i."uii't-i tEis?n1l n6. ioooT's:h.ie the amount'involved is more than
Rupees One Lat.

rD) qft rs vr&r Jt +.3 q,+ vr*t ar unr&'S d qd6 {d vrhr * frq tgr' 6r q1reE iq?iqd

62T ii l+-qr araT ErtrAj 5€ deq +'ot"i fr' en 6r ftsr q& 6e $ il.{i fi lil( qtnrR'rA 3iqrdrq

aqtfiqI"r +t t'+ uft,r'qr afrq E{q;rf +t t'+ :ndra frq.r ardr t t / t" case, if the order

covers various numb'rs of order- in O^riginal. fee lor each O lO. shou]d..be naid in the

aforesaid manner. nor t'r'irfttinEine iir"'i;il'ifrir ihe o'ne apftgi io-thi Apl.rellanr Tribunal or
ih;';#;D;ti;;tl;;'ia ii" t;;i;;i'd'"i nilni iise miJ uel is filled ro avoib scriptoria uork iI
iiiiiing'd{ f lalr, re. of Rs. 1 00 / for each

tE) oensrftfua -qrfiarq qn'+ 3,IEf+{4. '1975, + 3l{-8fr Ifi 3I{sR {d $r&t (.s eelJra vrlet 8r

,fr'* dtiG o.so +tt ; arqraq er6 tf+-c'il'n 6t'n urfror , ^

C)ne cooy of anolicati.rn or O.l.O. a3 thq ca e lnav be. and the order of the ariirrdicatinp
i.ii},i.Il,r."h;lit%;.; ';r;i f;"'ii;d;,if ns.-5.s0'is prcic.u"a u"aeiSchedule'l i terms oT

the Couit Fee Act,I971 , as amended

{F) fiqr stE. #drq racrd rla r.q €-qr6{ :r+ff'q;qrqrfu+rq {+m Fdfu a.{qr{dl. 1982 fr dFld

t'E :r& {idRn flrrdt +f sFn'fra r.i dr} fui *r $tt afr r--qm 3{rsfid B-qr srar tt i
Attention is also invire,l ro the rules corering tl--reqe and othel related^ma1lers conlained in the
Cij;i;;;. Ex?G ino Si'r"ice Appellare Tribu"nal {Procedurel Rules. 1982'

I

I

t
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oRDER-IN-APPEAL

vzl754lRAtl2oll

Chandan Park Main Road, RaiYa

) reBistered with Service lax

this appeal against OIO No'

M/s. Sunrise Electri:als, 403, Shyamdhara Apartments'

Road, Ra.jkot ( hereinafter referred to as "the appellant"

Department

36lsrlREF/2

the Assistan

vide STC No. AlQPR4351PSD001 has filed

017 dated 02.1.t7.7017 (hereinafter referred to as "the impugned order") passed by

t commissioner, service Tax Division, Rajkot ( hereinafter referred to as " the

a djudicatin g authoritY").

2'Brieflystated,thefactsarethattheappellanthadfiledarefundclaimforRs.6,gT,443/-

underSectionl02oftheFinanceAct,lgg4insertedvideFinanceAct,2016forproviding

services in the nature of ccnstruction services, work contract services to various governments'

localauthoritiesetc,totheservicereceiverasasub-contractor'TheseworkswerefallingatSr.

No.12 of mega Exemption Notification No 25/2012-ST dated 20 06 2012 However' the said

exemptionfrompaymentofservicetaxwasWithdrawnoncertainservicesvideNotificationNo.

06/2015-STwitheffectfronl0l.04.2015.Theappellanthadpaidtheservicetaxontheactivities

carried out by them on ot after 01 04 2015 However' the exemption withdrawn on certain

activities mentioned abo'"e, had been restored vide Notification No 09/2016-5T dated

01.03.2016. Accordingly, the refund was filed by the appellant for the service tax already paid

o n the aforesaid services r'lu ring the period from 01'04 2015 lo 29 07 70!7 The adjudicating

authority issued show .ur.,. n*,.. F.No.v/18-169/srllefrr6-t7 dated 02.12.2016 proposing

rejection of, the refund claim for not submitting all relevant documents This notice was

adjudicatedvidetheimpugnedorder,whereintheadjudicatingauthorityrejectedtherefundof

Rs.6,97,4a31- filed by the appellant'

3. Feeling aggrieved, the appellant had filed the appeal on the following grounds :

o that the ad,iudicating authority had erred in rejecting the claim of Refund of Service Tax

of Rs.6,91,443/- holding that being a Sub-Contractor they are not eligible to claim

refund under Section 102 of the Finance Act' 1994;

o that the service provided by the main contractor were exempt under clause 12 of mega

exemption Notificalion no' 75120L2-SI dated 20 06'2012 Hence' works contr€ct service

provided by the appellant as a sub-contractor to another contractor are also exempt

underclause2g(h)trfmegaexemptionNotificationno.T5lT0l,2-51dated20.05.2012;

o that the harmonious reading of Notification No 09/2016-5T dated 01'03 2016 and

section 102 inserted in the Finance Act, 1994, it can be concluded that the services

provided to Government' which were made taxable w e f 01 04 2015 has been made

exempt again with r:ffect from the date if contract for such services were entered into

before 01.03.2015 rnd on which appropriate stamp duty, where applicable has been

Paid before the datrr;

. that consequent to this, as per clause 29(h) of the Mega Exemption Notification no'

25120L7-5T dated '10 06'2012' the services provided as a sub'contractor to another

contractor is also ei empt with effect from that date;

. that section 102 of the Finance Act, 1994 also provides for Refund of service Tax, which

was paid on services which became exempt as per clause 12 A of Mega Exemption

Notification;

o that the refund claim is rejected on the ground that being a Sub-Contractor they were

not eligible for clairning refund as per Section 102 of the Finance Act' 1994' However'

the said reason was nowhere mentioned in the SCN;
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4. Personal hearing was held on
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t2.01,.20L8, Shri Keyur Radia, C'A appeared on behalf of

the appellant and reiterated the submissions made in the appeal memorandum He requested

to sanction the refund alongwith interest'

5. The appeal was filed before the Commissioner (Appeals)' Ra'ikot' The undersigned has

been nominated as comnrissioner (Appeals) / Appellate Authority as regards to the case of

appellantvideBoard'sCrrcularNo2O8l6l20L7'setviceTaxdatedLT'LO'T}LTandBoard's

orderNo.05/20lT.5erviceTaxdatedT6,Lt,2ollissuedbytheUnderSecretary(ServiceTax),

G.O.l, M.O.F, Deptt. of Revenue, CBEC' Service Tax Wing

6. I have carefully gone through the facts of case' the grounds mentioned in the appeals

and the submtssions made by the appellant The question to be decided in the appeal is

whether the appellant, being a sub-contractor of main contractor' who is providing Works

contract Services to the (;ov=ernment, is eligible for refund claim under section 102 of the

Finance Act, 1994.

7. I find that Section 102 is introduced by the Finance Act' 2016 to exempt certain

categories of services prorided to the Government with effect from 0l 04 20l5' which were

earlier exenrpt by virtue ot clause (a)' (c) and (f) of Sr' No 12 of Mega Exemption Notification

No. 25/2-12-ST dated 20 06 2012' but have been made taxable w e f 01 04 2015 Thus

retrospectiveexemptionhasbeengivenforcertaincategoriesofservices,subSection(2)of

Section 102 also enables -efund for service tax which have been paid for the period from

01.04,2015 \o 29.02.2016 r arso find that by virtue of sr. No. 29(h) of Mega Exemption

NotificationNo.2512-12.5Idated20.06.2012servicesprovidedby5ub-contractorisexempt

when services are provided by them is by way of works contract to another contractor

providing work contract se'vices which are exempt lt is not in dispute that services provided by

appellant is Works Contrac': Service and falling under Sr' No 12 of Mega Exemption Notification

andprovidedtoanothercl]ntractorwheisprovidingWorksContractServicestoGovernment

which is exempt. Hence, as per Sr' No 12 read with Sr' No 29(h) of mega exemption

notification services provir:ed by the appellant was exempt upto 31 03.2015 lt is also not in

dispute that appellant has paid service tax for the period from 01 04 2015 b 79 02'20.16 '

8. Therefore, I find that upto 31'03 2015' as discussed above' Works Contracts Services

provided by the sub.contr.ctor and main contractor Were exempt. From 01.04.2015 services

providedbybothCategoriesofContractorsbecameliableforservicetax.lnthissituationWhen

services provided to Government became retrospectively exempt' the benefit of exemption

should also be available t(r sub-contractor' Ultimately' sub-contractor is providing services to

Governmentonlythcughn]ainContractorandsuchservicesismeantforGovernmentonly.ltis

alsopertinenttonotethalinMegaExernptionNotificationc|ausel2Ahasbeeninsertedw.e'f

01.03.2016 to retrospectivety t*l'pt services provided to Government and clause 29(h) is

alreadytherewhichprovicleexemptiontosub-contractor'Thus'lfindmeritinthecontention

of appellant that, though t'ley are sub-contractor' they are eligible for refund under Section 102

of the Finarrce Act, 1994 According'ly' in my considered opinion refund is to be granted to

aPPellant as claimed bY thcm'

9. I further find that by virtue of provisions of Section 102 of the Finance Act' 1994 read

withclausel2Aand29(h)oftheMegaExemptionNotification,servicesprovidedbyappellant

became exempt from 01.04.2015 and thus service tax paicl by the appellant for the period from

0]..04'2015to29.o72o1'6lsnotatallpayable.lnthis,servicetaxpaidbytheappellantbecomes
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,Deposit,WiththedepartmentandthUsthesamehastoberefundedanyWay.lnthiscount

also, appellant is duly eligible for refund as claimed by them'

10. I also find force in the argument of the appellant that Refund is rejected by the

adjudicating authority on the ground that the appellant being a sub-contractor not eligible to

claim refund under section 102 of the Finance Act, 1994, without mentioning the said reasons

inshowcausenoticeThus,refundclaimisreiectedtravellingbeyondthescopeofshowcause

notice. Thus, on this legal 6lround also' I find that refund is to be granted to the appellant'

11. Further, rejection of refund also fails the test of equality since there may be cases of

non-payment of service tax in the said category' on the date when retrospective exemption has

been granted, which will automatically go in the favour of those assessees who have not paid

service tax and those wilr not pay since retrospective exemption has been granted.

17. Considering above, I hold that the appellant is duly eligible for refund of service Tax

under Section 102 of the Frnance Act as claimed by them and therefore I order the adjudicating

authority to pay the refund as claimed by the appellant'
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of above, the impugned order dated 07 OL'IOLI is set aside and appeal

The appeal filed by the appellant stand disposed of in above terms

(l) BAL

ADDITIONAL DIRIIC] OR Gr+{ER+L1DG{+jJi--

13. ln view

allowed.

14.
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