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Passed by Dr. Balbir Singh, Additlo.a! Director General (Taxpayer Servlces|, Ahnedabad
Zonal Uait, Ahmedabad.

3{fu"€"-dr scqr rq/r"ru-t.l.g. ((rd.A.) Eai+ rrr.ro.l.ru t enr q3 dtt 3fifh-s nrlsr s.

"e/?"rb-\rfl.4. ftai+. r€,.rr.r.rb * swgrur fr, Ei. d-dfi{ ft'A, :rqr rOfr*r+ +-rflin ffi,
3r64-fidr{ "i-dd qGr +t fuea yBBq-a' tsqc ffr fi{r2.,, trfi-q ysn 

Td6 3{fu4-q-4. ?ssu 6r qnr

r.r fi srrrta rJ *r 4$ $ffi t s;E€t fr iirlsr crft-d 6G * T*q t:rfi-s crMr * sq *
ftq-ra fu-fi 4qT t

In pursuance to Board's Notification No. 2612017 -C.Ex. (NT) dated 17.1O 217 read
u,ith Board's Order No. 05l2017 ST dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Taxpayer Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as
Appellate Authodt]' for the purpose of passing orders in respect of appeals hled under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.

3rq{ 3{lryd/ wFtd ]Tqird/ 3qr{rf,di €-6r{EF 3tr{rfd
i rmllqrfr I tdRr 5q{Ial-tra sr{ qil }narr s qErd:

ffiq 
=qrq 

rra/ t-or+-r, rr++tc I arqren

Arising out of al,ove mentioned OIO issued bv Additional/Joint/ Deputy/Assistant
Commissioner, Cent:al Excise / Service Ta-x, Rajkoi / Jamnagar / Gandhidham :

3IffGtr6-dr & qft-drfr E;r arq (r{ qdr /Name & Address of the Appellarts & Respondent :-

M/s Rekha Construction, 8O6, Dhanra.ini Complex, Dr. Yagnik Road ,Rajkot,

fs 3Trea(3rfr'O t -{fua 6tt.qBa ffiBa atrh fr sq{f,d crffi I crfufr-${ + sner
3rfid ilq{ w sFin tt/
fuly person asqrievetl bl' this Order-in-Appeal may file an appeal to the appropriate authodtv
in th'e follor.r ifi'E u'at'.

$-+r t1a ,*-;f,rq ,rrK ?le<F r.d $-drr{ Jffiq ;qr$fu'+tuT t cfr 3rqrd, *-drq t {K ?16
3rEfria .1944 6r rrRr'JsR * rrr#a r.a ftia yfrB-qq, tgg+ fi qrlr 86 * 3if,ta
FafrBa srr6 6I rr q6& t t/
Appeal to Customs, Ilxcise & Semice Tax Appellate Tribunal under Section 358 of CEA, 1944
/ Under Section 86 ofthe Finance Act, 1994 an appeal lies to:-

drfr-6-{ur Eaqr6-d t r<Fra IIst H|Td fiqr qr6, idrq racr{d aTEF (rd trdr6{ 3rffirq
;qlqrfu+{fr ff frr)q fr6, i€E aat+ a 2, 3TR. *.b, a-€ frFfr, 6\ *r"dA qG(' t/
The special bench of Customs. Excise & Service Ta-x Appellate Tribunal of West Block No. 2,
R.K. Puram, Neu, Delhi in all matters relating to classification and valuation.

3q-{trd qffFd-( 1(a) di d?rnr 4(r 3{qrd } sffirdr e}q {'sfr Jfid $-ar 11.+, drfiq 3iqr afffi a?r

e-sr6T Jrfiifi-{ arqrfu-fl'r^(RLtz) Sr cR'{ff &l-fiq qfu-6r, , effiq" irfr, {6qr& ffif," 3rsrdi.
3I6-silEK 3a"ote 61 6r drff qrBq U

To the West regional bench o[ Cusloms. Excrse & Service Tax Appellate Tribuna] ICESTAT) at,
2.'r Floor. .BhaU mali_ Bhawan. Asarua Ahmedabad 380016 in case of appeals other than as
mentioned in para- lla) above
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(B)

3lq-ffq -{qrfufinT + sffeT J{q-fr qTaa d{i 5 6r, A;f,|q fiqr( ?16 (ffifl B-IrFlrzrdr, 2001:-
fr G-{ff 6 t xilrtd Fqtfrf, frdr rr& tqr an-.1 +) En cm fr dS fu-qr anr ili6(' I gdA €'

6q t 6ff r'o cfr + ERr, il(,-r rccr T6 ffr airr ,6?Trril ff atil ]ik ailql aq rCr+,. rq(' s
arq qr tg$ +-q, 5 ars 6c(r sr 50 tro w(r a:F id2fqr 50 Frrcr rc(r t $ffi t d rqar:
1,000/- sqi, 5,000/- 5qt 3rertir 10,000/- sqt *r frtfft'a trJTr slF6 6I cF €crd +tr B'qffta'
qr6 6r sra-drd, rrqfud Jtriq' ;qrqre-rur 6r srer * sdrd6 {E€ar * ara t f6-ff et
frdG-fr+ #* + a'* rqRr iltI ffiqt d'6 gTFc ddrr F+-qr srdr ilfdq r Edifra glqc 6'r slrkIrd,

d'+ 6r rs qnor * d-+ 
"TE(, 

s6T €dftId 3,ffi-ffir;qrurfu'+-{ur 6r srruilr Rrd t t erra":nlsr
(FL ifi40 *'fr('3ni{d-c-d fi {RT 500/- rcq 6r fttffud crffi frff +'rar frm tl

The apoeal to the Appellate Tribunal shall be llled in quadruplicate in form EA-3 / as
orescritied under Rulb'6 of Central Excise lADDeall Rules. 200l and shall be accompanied
hpainst one shich at least should be accbrhbanied br a fee of Rs. 1,000/- Rs.5O00i ',
R"s.10.000/- $here amount of dutl demand/int'erest/oeiall\'/relund is uDto 5 Lac.,5 Lac to
50 Lat and above 50 Lirc resoectirelr in rhe form ofcrossFd b:rnk draft in favour of Assl.
Repistrar of branch of anr nominated oublir sector bank oI the place u here the bench ol ant
nofrrinated Dublic sector bank of the nlace rvhere Lhe bench'of the Tribunal is situated.
Apnlication irrade for grant ol stat shall be accompanied by a fee ,rf Rs. 500i -.
yqiilq;q'rqttfwq fi sqa v{-a. fa-ca vft}fA-cq, 1994 fi qRr 86(1) fi srillrd Q-dr6{

f;il+ror&, 1994, fr E{q 9(1) i, rea Frulft'a v.rd s.r. s d qn cM fr fir ar {+i?fr vd' 5s}
gni ffrs :n}rr i, Bcg 3rq-d #I 4-S d, 3{ff cft srer d- €-dad 6t (5dA t t'+ cfr c.qrFla I
d.fr EIGE) lik t{A t m-q fr 6-rI (16 cF & qrr, d6r t-Ers{ fi iT4 ,qrfr frr airy:itt wrqt
,rqr il41-4r. $cq 5 drg qT ts$ 6-4, 5 arSI 5c(r qi 50 drg 5qq d6 3rrdr 50 drg 5c(r t
3{ft'fi"t A **Rr: 1,000/- sq$, 5,000/- sq$ :rrrsr 10,000/- sqs +r Fnrift-a sfir sfffi ffr qfr
*era +tr fttrlft-d srffi 6r srrrin"r, Edfua $ffiq ilqrfu+-wT Er qnsr *'g5raq'"rft'rar *
drn t frffi sfr srd*n6 si'{ + d.-6 cEm orff turfra d'6 SFFc tdm B-qr dmr aGq t sdfrd
gFFc En errkfla, d'c; 6r rs ?nsr A 6tar iltfl, sdT Fdfr'd 3{.iHlq ;z'rqrfu+rur 8r snqr Rrd t t

iqz'm:n&r t€ fi-kt t fr(' 3Iri{d-q{ + €Er 5001- 5c('6I frtltftd al6 d;rl 6{dr drn u

The aooeal under sub section lllol Section 86 of the Finance Act, 1994, to lhe Appellate
iiit niSt-Strait' ue rrt'eo in tuiaiubliiaie rn I orm S.T.5 as prescribed under Rule 9(lJ'of the
Si*iCiru nutei. iDS.l. aid Sliall be acrompanied bt a cbnr of lhe order appealed against
t"ri.'"i tiEicfr stralt'tje ciiilfiea ionvi and shoukl be iccomdanred br a fees'df Rs. lO00/'
ivhere the amounl oI service tax &'ihierest demanded & pena-11\ levied of Rs. 5 Lakhs or less.
Rs.5000/- rvhere the amount o[ servic(' ta-x & interesl 

'lemaridPd 
& penalt] levled r^s more

ihan five lakhs but nol exceeding Rs. Fif$ Lakhs, Rs. 10,000/- tthere the amount ot -servtceiii'il 'int.i.ii- 
a"nia ndta & penEliv levled is moie than filtv Lakhs -ruples' in the.fol"m of

iirjsie<l"bdn[" arait-in tavolf, 
-of 

ihe Asiiirant Resistrar of the bench 6f nominated Public
Seitoi-einl'oiitri 6iaci irhere itre beDch qlTdSgnal is situated. / Application made for
granl of sta] shall be accompanied br a fee of Rs.500/-.

fta :ifrF-qa, 1994 SI qrr 86 ffr iq-qrlrst (2) \rd (2A) + 3iilrtd nJ 61 4fi xfrd, Q-dr4i{

ffi, 1994, + F-{*9(2) w 9(2A) t 56a Grutfla v.rd s.r.-7 fr ff ar si;afr w rs*'sttt
yrqra, *ffiq J?qrd aI6 3{ztdr sm|f,d (3{q-d). t;fr-q 3asre ?16 renr qrfra vrler fi cft-qY

H; -t trra t." oe canfid'ttrfi trrRti 3it{.rr.r+a r+t ena-+ r"u-+a $TqT JqrzFril.

*;flq rcqq er".r/ i-drifl, 6t 3Jffiq ;qrqrfr-e;{nT +i 3a+dd # +re +r Fft"r H Erd }rhi fi I
cfr et fl?i d rmra 6i-dl drfr I /
The aooeal under sLrb section (21 and {2At ol the section 86 the Finance Act 1994, shall be

filed ih'For ST.7 as prescribed'under Rule a (21 & 9{2A) ot the Service Tax Rules. 1994 and
shall be accomoanieil bl a coor of order of Commissioner Central Excise or Commissioner,
Central Excise lAppealsl (one df shich shall be a cenified cop\)and copl of the order. passed

bv the Commilsiriner 
'airthorizing the Assistant Commissiriner or Def uty Commissioner of

C-entral Excise/ Service Ta-x to file the appeal before the Appellate Tribunal.

fiar qf6, idq r.cra ?16 acl fisltF{ nffiq srfq-m{UT (ffi) * cfr 3iffi + 4Efd fr i#q
l.lrqirffi vfuc.+q 191-4 fr qrrr 35us + 3rd?td, s fi ffiq 3{fuG'{q, 1994 frr irrr 83 *
Ia?k 

-eaT6{ 
+t afi ilrI 6I ,T$ t, Sfl nrler + cfr 3{ffiq c,E-+lur fr 3{fr-fr +-{t $rrrl taqr

qr6/tdr 6{ qrrr fi tohn (ro"it, rd ara aq #rrdT ffiF.t, qI qfltdr. re *-a-e ratar
#*rn" t, * ,rr.ara frqT rTt, qard fr gs tm fi fu-d +rr E ari afu rqB-d ilq rrfti aq

6{ts tcq t vff+ a dr

(1)

(ii)

*dq tcqr erffi (ra +EB-{ fi 3rd?td "ffrrr fuq a\r atE6' fr F-a uF-a t
qr{r 11 * fi riaata r+q
ffic wqr fi ff r€,rild {rPI

ffir wTr fiirqqr+& + G-{q 6 + 3ia?k aq {6q
- *rd q-o l+ tr€ unr + crdrnd frtd-q (u 2) nfuF-+q 2014 + sIFreT t $'ffi 3rffi'q
fiffi t {rqe{ fuqr{rttrf, +arra :rS ('d 3{q-d +} arzl +fr d-&rl

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 r.r'h ich is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on pa-fment of i0% ofthe duty
demdided wEere dutv or duty and penaltv are in dispute, or penalt5,, where penalty alone rs tn
dispute, provided the amour.rt of pie deposit paYable u,ould be subject to a ceiling of Rs. l0
Crores,

Under Central Excise and Service Ta-x, "DutY Demanded" shall include :

{il amount determined ttnrler Section ll D:
Iiil amounl ol erroneous Cenvat Crerlit taken
liiil amount navable under Rule 6 of the Cenvat Credit Rules

- pro.id.d further'tHat the prorisions of this Section shall not applr to thc sra\
application and appeals pending before anr appellale aulhoritr prior lo lhe commencemenl o[
the Finance (No.2) Act, 201'1.

(,)

(ii)

(iii)

I



(c) gRir $FF'R at qatHsr 3nard :

Revislon aoolitation to Government of India:
gr JTaei fr-rdftartr qrB+t ffiBa a.rfrFi fr. ffiq r.qr< eI6 3rfrG-{fr. 1994 €t trRI

35EE S qEq "q1d6 + nE?rd Jrir{ {fuE, elFrd fr{6R, CdfltTq i{rd-{d, i6rg, fri? 4-drtrq, {rs{d
E?IFT, d?fr at-oi*ra frv r+a, s{rd r{rf, a$ ft;"fr- r iooor, 6t fu'qr srar qft(,t /
A rerision aoolicati,rn lies to the Under Secretan. lo lhe Governmenl ol lndia. Revtsion
AnnjrCaiion tlhit. l,4inistn oI Finance. DeDartmenl o[ Revenue, 4th Flt-ror, Jeevan Deep
Birildine. Parliamen, Slreet. Ne\\ Delhi-l10001, under Section 35EE ot the CEA 1944 in ^.iespei:i'of inF iotloiiirg case. qorerned br first proviso lo sub section (llofSection 35B ibid: t Y

qfr Hrd * Gd r+qrd fi fl14-d *. rA r+-gra ffi qrs dt ffi sT-Cori t sIE11 _rE t cprra-t
& dfrra qr ffi #q .6rrsr] qr fu-r ffi"q-s s{sn rrd t {€t srET{ }.16 qrrrrra * &ra. qr Effi
ersR 116 e qr erErcor i e-ra h q{ri=F{ur + Ah-rn. fr.S +Ftjrd qr E;fr 3rgl1 {6 fr qrd * +rsra
* nma ilr/
In case of arr\ loss o; qoods. where the loss occurs in transit from a facton'to a warshouse or
iJ ii-.ir ni:iiacton o, ?iom-bnc warehouse to another during the course 6[ processing of the
goods jn a warehousr'or in storage r,r'hether in a facton or in a uarehouse

fird * qr6-{ ffi {rK qr et-d 6t ffia rr G are t Effiq fr sr+ra a;t qrd q{ srff^ rr$

#q t*a rf* +:ft (ftd-c) fi qr,rd fr, u) iTtd fi Er6{ tuS {E dT st{ d ffi-d * * t,

ln case o[ rebate of dutt o[excise on Roods exported to an\ cot.!ntn- or.Ierriton ouIside lndia
iif .n ir.Ciia6le marrrial used in the'manufaiture o[ the"goods rihich are exporled to an]
countn' or territon outside India.

qft r.qre ?ra 6r srr-aEl B-a'fddr ,rR-d t drF{. 'rcrd 
qr Tcrd +} sra fu-a F4-qr;rql tl I

f niu'i" Jf etoa. r-xp'o|red outside lndia .*pott ro Nepal or Bhutun. r\.ithout pavment of dutr '

sfrR'{d rcTrd + J?lrda eIe<F + elirdr; * Rq 5il EqA Afrc gs vffiaq-a' Id^{sh EFd
t'rEtIrA * a-6d aral 8t ,rf t vtr t$ :ntsr d m.a-+-a i3S-d) + q--dRT.F?1 3{ft}ia{n ld 2)'

is98 A rr.{r'iOg * zanr Frq-a *r ar$ dTtrs yero ffitr q{ qr drd i qrfra fr(',r tti
Ci.ait of anv dutv a loired to br- utilize! to$ards pa) menr of excise dutl on final p.roducrs

;;;;l; r"Ji";1";i3id"i b;r'ih'i.'X.i'oiit6 FuiFJ .ide-ifreie undei such order is passed bt the

Eliii-tliLfiLi iAp"rrl.i"r ,iii oi'irr'"'..'iil"'ifii;di;p;r.,i;.4'u"<iii sei. ige of rhe Finance [No 2)

Act. 1998.

Jctrrd 3fla-cd ff dt cRqi qq{ sr,{n EA-8 i, a} ff +#q 3.cr{ ilq (Sfl Fa"T+e,

,ri;i, 
"'F"; 

s il .d?.d AAt"z t. 5s 3Tralr + siEur fi 3 nrd i' fud ffr arfi-arfra t

.o,1-"- ma-ra t HEr ,-d yre.r i y+o'inalr fi d cftqi r"rra fft arfr arfrvr u* 6 affio

#';,- ;tui#, rba+ A urm es trE * ilild frtrifua ef6'ffr srqT{rft t saq * dlr qt

ft];#'rftffi##*rr.'r t
ihe abore application shall U" rnui. in duplicate-in Form No. EA-8 as specified, under Rule. q

of Cenlrat Exr ise tAo realsf ff, ilSI:d'O i'i.liitr rn- e inbiiin s fiom the dat'e.on uhich the order

3if#i[i#s'il5+]]isfl,f i,.$xli5;ii$,"*::'i"-T;ri!T::3-'ifl rF:"d'sffi ff iX
evidencrng patmenl o. p..".'fit?i ii"', J ii? 

"?i-ii,"O 
u'n"aer Sect ion iS-gg oI CpR. 1c44. under

Major Head of Accounl.

c-frftroT 3lifi t sBi ffiEa frtifra eliq fr 3rflq?t €r 31fr qGI I 
"i.i }a# .*" (,q; ;,; *t ; jr-t +a fi a rq} 2001 sr srrrdrd tu-ar sK' 3It{ qfr fldrd

{6q (-+ 6s 5q$ * c qra d dl 5qd r0o0 -/ 6r el4?Ira I+-{r 3r(r I

it'," ..i i.ion aoplicat on shall be accompanigd ).r' 4 l'ee ol Rs 200/ uferg .the amounl
i',i"^"ri!l''iii n.Id.?i' 6l,i. r-o.'ti l;:.;; i"R(:' i 0ii0 i: *heia the amount tnvolved is more rhan

Rupees One Lat.

qE ss :ne?r fr +3 ar rnlsil fl sarisr t d e-dfi {d 3{reer s fte e1q; 6r e€rdrd' 5q--{f,d

;;ii fr#srJ;H'i#.;; + de F,'m a ner E ".t 
t d-{i #Rq qaftim sqih{

ffi # qa :,q-'r'q, idq ffi+i t'+:ni{a B-qr srflr t^ I / In.case, if the order

cor"rs uarious numb'rs of order in Original. fee for each O IO' should. be gaid in the

aforesaid manner. not t ,rn"tJnilng i]i."fri1"''6it it,e onei"ir.rl io the Appellant Tribrrnal or

ih;';i?;;;ii'";ijb; i;'tiie 
.ci';iiXi 

8"',i: A:'th; ;;si mi" be''iJtiitea io avoid scriptoria work if
excising Rd. I lakh fee of Rs l0o/ - lor each

qrngsitrd arrliarzr 11+ nftG-+r, 1975.^t aqqtfi r*' lr+{TR qa Ur*r (rd Flrra sralt fi
cfr q{ AqTfrf, 6.50 ftt fl ;qr{[erq ela raFF-d 6rn 5l;a 3ffi1 7'

One coor of applicarirn or O.l.O. ad the case- ma5 be. and the order of the adiudicating
X,lirr,iilir .i'urTH.ir]'.iiuii rie'sidniri cif ns.'6.s0'a( priscribed under Schedule I in terms ol

i6e couit Fee Acl,lqTl',, as amendcd.'

frqr rra. adq r.qE qfE; (rd tdr6{ :rfiffq ;elqrfuq'{"T tq;rt Eft.) F'qErddr, 1982 d Eff-d

uE r& rsGtrd arrat +f qffia +-ai d'rd fi rltr afi e-qla 3{r6l+d l+i{r dkll tl /r

Artention is atso inrite,l to the ruleq cov-erlng thele and other relal ed^ T^al lers contained in the
ei;li;H!: E"tiii iiia Sii""iie'Appettaii rriurinal (Procedure) Rules. 1982

(i)

I

(ii)

(iii)

(iv)

(v)

(\'i)

(D)

(E)

(F)
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ORDER.IN-APPEAL

M/s. Rekha Constructions, 806, "Dhanrajni Complx", Dr. Yagnik Road, Rajkot (

hereinafter referred to as "the appellant" ) registered with Service Tax Department vide STC No.

AClPB7452PSD001 has filed this appeal against OIO No.20/DT6/REF/2017 dated 19.01.2017

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner,

Service Tax Division, Rajkot ( hereinafter referred to as " the adiudicating authority").

2. Briefly stated, the facts are that the appellant had filed a refund claim for Rs.

15,08,5431- in terms of Sc'ction 11B of Central Excise Act, 1944 as made applicable to service tax

matter vide Section 83 of the Finance Act, 1994. The grounds of the refund claim given by the

appellant is that they are providing services in the nature of construction services, work

contract services to various governments, local authorities etc, and these services were falling

at Sr. No. 12 of Mega Exemption notification No. 25/2012-5T dated 20.06.2012. However, the

said exemption from cayment of service tax was withdrawn on certain services vide

Notification No. 06/2015-ST with effect from 01.04.2015. The appellant had paid the service tax

on the activities carried out by them on or after 01.04.2015. However, the exemption

withdrawn on certain activities mentioned above, had been restored vide Notification No,

09/2016-5T dated 01.03.2016, Accordingly, the refund was filed by the appellant for the service

tax already paid on the aforesaid services during the period from 01.04.2015 to 29.02.2016. The

adjudlcating authority rssued show cause notice F, No.V/18-139/ST/Ref/2016-17 dated

24.11,.20L6 proposing rerection of the refund claim. This notice was adjudicated vide the

impugned order, wherein the adjudicating authority rejected the refund of Rs. 15,08,543/- filed

by the a p pella nt.

3. Feeling aggrieved, the appellant had filed the appeal on the following grounds

.6

a

that the doctrine of unjust enrichment are not applicable in the present case as the

price mentioned irr tenders awarded to them are inclusive of duties and taxes and no

separate consideration was paid to them towards service tax, all relevant extracts of

contract was already provided including certificate from chartered accountant certifying

that the incidence cf duty is borne by the appellant;

that the contact was entered during the period there was no tax levied and durlng the

interim period exernption was withdrawn and taxes were levied, which were paid by the

appellant from their own pocket without any additional consideration flowing from the

contracting parties or increase in tender amount awarded to the appellant;

that they relied on judgement in the case of PANIHATI RUBBER LIMITED Vs.

COMMISSIONER O: C.EX., CALCUTTA-ll 12001 (127lr E.L.L 742 (Tr. - Cal.) and relied on

the judgement in the case of INFAR (lNDlA) LTD. Vs. COMMISSIONER OF CUSTOI/IS,

NEW DELHI [2002(-s0)E1T.411 (rri. Del.);

that in present cla m the provisions of Rule 6(3) of Cenvat Credit Rules, 2004 are not

applicable as the refund claim is for only that amount which was paid in cash and

whatever CENVAT,,vas taken is being reversed;

a

4. Personal hearing v,,as held on 09.01.2018, Shri Pravin Dhandharia, C.A. appeared on

behalf of the appellant and reiterated the submissions made in the appeal memorandum. He

stated that the appellant was misguided by the Divisional officers to withdraw the partial claim

of Rs.7,1,4,491/- (vide lettr:r dated 06.01.2017) on the understanding that the claim as regards

the remaining amount w ll be sanctioned expeditiously. Having found that the claim was
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rejected in toto, now they wish to withdraw their letter dated 06.01.2017 and have requested

to sanction the refund in respect of the total amount of Rs. 15,08,543/- as the amount of Rs.

1,,1,4,9611- taken as cenvat credit is irrelevant for refund purpose.

5. The appeal was fi ed before the Commissioner (Appeals), Ra.ikot. The undersigned has

been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of

appellant vide Board's Circular No. 2O8l6l2O1l -service Tax dated L7.10.20t7 and Board's

Order No. 05/2017-service Tax dated 16.1,1.2017 issued by the Under Secretary (Service Tax),

G,O.l, M.O.F, Deptt of Revenue, CBEC, Service Tax Wing.

6. I have carefully gone through the facts of case, the grounds mentioned in the appeals

and the submissions made by the appellant. The question to be decided ln the appeal is

whether the appellant, who is providing works contract services to the Government, is eligible

for refund claim under Section LO2 of the Finance Act, 1994. Further, whether contact price is

inclusive of service tax and whether burden of service tax has been passed on the service

recipient by the appellant and also applicability of unjust enrichment would be applicable in

the p resent refund claim

7. I find that the adjulicating authority had relied on the certificate issued by Gujarat state

PoliceHousingCorporationLtddated2I'TT,2016issuedbyManager(F&A)underwhichitwas

mentioned that :

,, M/s. Rekha Constructioll 
,.the Contractor,,who was awarded the contractS for the work of

construction was executed prior to 01.03,201-5 and to whom the payments were made by the

corporation during the year F.Y 2015-16 are inclusive of all taxes and duties. No tax, inclusing

servicetax,hasbeenseparatelypaid/reimbursedtothecontractorbytheCorporation""

Wherein the adjudicating authority held that from the above stated clause and

certificate, it is found that the contact was inclusive of all taxes and thus the burden of service

tax has been passed on the service receiver, therefore the claim filed by the appellant was not

justifiedandthebarofuniustenrichmentaslaiddownunderSectionl2BoftheCentralExcise

Act,lg44asmadeapplicableintheservlcetaxmattersbyvirtueofsection83oftheFinance

Act,lgg4,willbeapplicable.AccordinglyrefundclaimWasrejectedbytheadjudicating

authoritY.

8.lnthisregard,lfincthatitisnotindisputethattheappellanthadpaidservicetaxfor

theperiodfrom01.04.2015to29'02.2016andcontractsforwhichrefundhasbeenclaimedis

entered into before 01.03.2015. It is also not in dispute that upto 31'03 2015, services

providedbytheappellantWereexempt.Thus,inthissituationcontactpriceforcontract

entered into prior to 01,03.2015 cannot be inclusive of Service Tax, since there was no service

tax at that time. Only prevalent tax can be inclusive and no other taxes'

g.lalsoseethatnoextraamounthasbeenreceivedbytheappellantforservicetaxand

servicetaxpaidbytheappellantstoodreceivableasat3]..O3.2016a5perthecertificatefrom

chartered accountant certifying that the incidence of duty is borne by the appellant and further

service recipient, Gujarai State Police Housing Corporation Ltd had also confirmed that no

paymenttowardsservicetaxhasbeenmadetotheapplicantVidetheirCertificatedated

)1.'12'201'6'Eventhebalancesheetfortherelevantperrodshowsthetaxamountasreceivable.

A
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10. Further, rejection of refund also fails the test of equality since there may be cases of

non-payment of service tax in the said category, on the date when retrospective exemption has

been granted, which will automatically go in the favour of those assessees who have not pald

service tax and those will not pay since retrospective exemption has been granted. a.

7L. Considering the above, I hold that the appellant is duly eligible for refund of Service Tax

under Section 102 of the Finance Act as claimed by them and therefore I order the adjudicating

authority to pay the refund as claimed by the appellant.

L2. ln view of above, the impugned order dated L9.01,.2O77, is set aside and appeal is

allowed.

13. The appeal filed by the appellant stand disposed of in above terms.

DR. BALBIR SINGH)

ADDITIONAL DIRECTOR (DGTS),

-'^?xi'frfrr
F.No. V2ll2llRA,ln\l1Date : .01 .201 8

BY RPAD

To.

M/s. Rekha Constructions.

806. "Dhanraj ni Complx".

Dr. Yagnik Road, Rajkot.

Copy to

1. The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone.

2. The Commissioner, CGST & Central Excise, Rajkot.

3. The Assistant Commissioner, Division-I. Rajkot.

4. The JVAddl Commissioner . Systems. CGST. Rajkot

5. Cuard File.

6. P.A


