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Passed by Dr. Balbir S8ingh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.
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In pursuance to Board’s Notification Moo 26/2017 CEx.[NT) dated 17 10217 read
with Board's Order No, 05/2017-5T dated 16,11.2017, Dr. Balbir Singh, Additional Director
General of Taxpaver Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994,
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Arising out of above 1'|'It"I"IT:IUI1I.'1| (] 18] IEH-LLEd by Additional [ Jaint [ Deputy / Assistant
Commissionsr, Central Excise | Service Tax, Rajkot /| Jamnagar [ Gandhidham

srdrweal & WA &7 A9 0F 9/ Name & Address of the Appellants & Respondent
M/s Rekha Construction, 806, Dhanrajni Complex, Dr. Yagnik Road ,Rajkot,
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Any person ag_m‘lru’-tt k;n. this Order-in-Appeal mav file an appesl 1o the approprinte suthority
i Uhe following way

W e AT Sem aes rw A e sraniteeer & ofy e, &= e o
HEas wnﬁums.&u*mrﬂ farr wiOTETw, 1904 &1 uir 86 & I
ﬁmﬁﬁnmﬂanﬂh.

ﬁ]i-FrElJ to Customs, Excise & Sérvice Tax Appellate Tribunal under Section A58 of CEA, 1044
der Section 86 of the Finance Act, 19499 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
F.K. Puranm, Mew Delhi in all matters relating to classification and valuation.
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To the West remonal bench of Customs, Excise & Service Tax ppfiirlr.f]rlt:unai !LE"'-ETATJ nt,

20 Figor, Bhaumali Bhawan, Asarwa Ahmedabad-3800 IEI- in case of appeals other than as
mentioned in para- 1ial above
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The appeal to the Appellate Tribunal shall be filed n quadiuplicate in form EA-3 [ as

rbied under Rule & of Central Excise (Appeal) Rules, 20401 shail be ac ied
%ﬁﬁ;ﬂ one nu-hirh at least should b Emr:lnmpﬂni.ltd l‘cln A E:?: uﬂ'nﬂa. f.ém,f- ﬁn 0o/,

B Li;.{h'.lﬂ,l'- where amount of duty demand Sinterest )" peaalny S refond E o 3 Lac., 3 Lac to
20 Lac and above 50 Lac respeciively in the form of crossed ban aft in favour of Asst.
HEEIELT’IlréJI' hrmlqlrh of anyv noaminated public sector bank of the place where the bench of any

ed pubhe sector bank of the place where the bench of the Trbunal is situated.
.-\pEI'u:a:mn made for grint of stay shall be accompanied by a fee of Rs. 500/ -,

S W, Wet AOWTR, 1994 8 U 86(1) F 3EA AEE
(Bl Brprrdh, 1994, & e 9(1) & 959 SO U9 8,75 # O st & & 5 gh of 3uF

g fam sw & fieg srfte & ot gt 2wl oFY Ay & weew & (3 A o5 WA (]
g Wy = @ 0 A 5 v uiA & Ay, o o B Al e & Aol e
ara CFIU 5 AIE W7 IER FA, 5 9T FIU 4T 50 FM U A e 50 W WU A
st & & @ 1,000 $94, 5,000 98 smr 10,000/ w9 w1 e s e & ol
mHFA FY| PR & s, FaftE sl AT F AEEE (SEeH F
A & fEh o o ¥ &% mam wh Tefee &% gve zaw Remr e O | wEita
L e e g

The appeal under sub section (1) of Section B6 of the Finance Act, 1994, to the Appellate
Trihuna!rﬁhull b ﬁ:ll;ﬁ’ in quatdrupheate in Form 5.T 5 as prescr under Rule 9(1} of the
Service Tax Rules, 1994, and Shall be accompanied by a copy ol H’b& order appeal E%El
{one of which shall be certified copy) and  should be accompanied by a fees of Rs, | !

1.1.11{;:‘: the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of servicr tax & interest demarided & penalty levied s more
than five lakhs but not exceeding Rs. Fifty Lakhs, Re 10,000/~ where the amount of service
tax f& interest d:ﬂnndn‘i Be penaliy levied 1s more than fifty Lakhs rupees, in the form of
erossed bank draflt in favour of the Assistant Registrar of tThe bench of nominated Public
Sector Bank of the place where the rrpt:h of Trnbunal is situsted. | Application made lor
grant of stay shall be agecompanied by a fee of Rs.500/ -
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The appeal under sub section (2) and [2A) of the section 86 the Fmance Act 1994, shall be
filed in For ST.7 as prescribed under Rule ‘JCLEL & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner
Central Excise {Appeals) (one of which shall be a certified copy) and copy of the arder passcfl
by the Commissioner authorzing the Assistanl Commissioner or Deputy Commissioner of
Central Excise/ Service Tax 1o file the appeal before the Appellate Tribunal.
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For an appeal to be filed belore the CESTAT, under Section A5F of the Central Excise Act,
1944 which is also made né:p:lh-rshlr- to Service Tax under Section 83 of the Finance Act, 19494, [
an appenl agningl this order shall lie before the Tribunal on poyvment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit pavable would be subject to 8 celling of Rs. 10
Crores,
o Under Central Excise and Service Tax, "Duty Demanded® shall include :
{il amount determined under Section 11 T,
}n] amount of erronecus Cenvat Credin taken;
1i1) amount pavable under Bule 6 of the Cenvat Credit Rules
- provided further that the provisions ol this Section shall not apply 1o the stay

nﬂiliqalm and appeals pending before any appellate authority prior 1o the commencemernt of
the Finance (No. 2] Act. 2014
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A revigion application lies to the Under Secretary, to the Govern t_of India, isi
Appheation ﬁﬁt’t. IMInlﬂtr}' ol Finance, Departmetit of Revenue 4Ttnﬂgﬂr.n1féh'a}f1ﬂg?£g
Building. mﬂ}nﬁqm Street, New Delhi- 110001, under Section 35EF of the CEA 1944 m
respect of the followig case, governed by first proviso to sub-section (1) of Section-358 ibid:
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In case of any loss ol %-uodx., where the loss occurs m trangit from & factory 1o a warzhouse or
to another {dctory or Trom one warchouse to another durjng the course of processing of the
poods in a warechouse or in storage whether in a factory or ina wa reliouse
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In case of rebate of duty of excise on goods exported to any country or territary outside Inda
of on excisable material used in the manufacture of the s which are exported to any
country or werritory outsdde lndia
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In case of goods exported outside India export to Nepal or Bhutan, without maviment of duty

imﬁmgaﬂ?#nﬁmﬁvm@pmtﬁﬂﬁ?%ﬂmmﬁﬁﬁ
GEo L T W (HE) & EEn sfufas (7. 2),
mraﬂﬂm1mhm@mﬁﬂmmmm§%ﬁﬂmm#mmww

Credit of any duty allowed to be uitlized towards pavment of excise duty on final products

under the provisions of this Act or the Hules made there under such order 15 passed by the

EEF?HE woner (Appeals) on or after, the date appointed under Sec. 1 of the Eﬁ:mmr fhlu i
ct, X
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The above application shall be made in dupbcate in Form No. EA-B as 3é3ccsﬁl.-:l u:!_:ll!er Rule. 9
of Centra qse (Appeals) Rules. 2001 wllmﬂ 3 months from the date on which the order
suuél\-: {1 be appealed agamnst 1s uutnlnun]fa. and shall be accompanied by two cfg.uqﬂ each
of the 010 and Order-In-Appeal ?t should of TR-6 Challan

also be accom nj-&-l'lj:ngEH: '

evidencing payment of prescribed fee as prescnibed under Section . :EE ol 'CEA, 1944, under
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The reviston application shall be accompanigd Vv & fee of Rs 200/ where the amount
involved i Rupees One Lac or less and KBs. 1000/ where the amount tnvolved is more than
Rupees One Lac
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covers various numbers of order. iE_l.l Original, fee for each 0.0, should be paid in the

foresaid manner, not Wlmﬂ-iikllfl_gjﬂ& the fact thut the one EPF?I to the Appellant Tribunal or
the one application to the L‘m*t oV, .H.Euht case may be, 18 filied to avoid scriptoria work if
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the Couft Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other refated matters contained n the
Customs, Excise and Service Appellate Tribunal (Procedure] Rules, 1982
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CRDER-IN-APPEAL

M/s. Rekha Constructions, 806, “Dhanrani Complx”, Dr. Yagnik Road, Rajkot |
hereinafter referred to as "the appellant” | registered with Service Tax Department vide STC No,
ACIPBTA52P5D001 has filed this appeal against Q10 No. 20/DT6/REF/2017 dated 19.01.2017
(hereinafter referred to as “the impugned order”) passed by the Assistant Commissioner,
Service Tax Division, Rajkot | hereinafter referred to as * the adjudicating authority”).

2 Briefty stated, the facts are that the appellant had filed a refund claim for Rs
15,08,543/- in terms of Section 11B of Central Excize Act, 1944 as made applicable to service tax
matter vide Section 83 of the Finance Act, 1994, The grounds of the refund claim given by the
appellant is that they are providing services in the nature of construction services, work
contract services to various governments, local authorities etc, and these services were falling
at 5r. No. 12 of Mega Exemption notification No, 25/2012-5T dated 20.06.2012 However, the
said exemption from sayment of service tax was withdrawn on certain services vide
Motification No. 06/2015-5T with effect from 01.04.2015. The appeliant had paid the service tax
on the activities carried out by them on or after 01.04.2015. However, the exemption
withdrawn on certain activities mentioned above, had been restored vide Notification No.
09/2016-5T dated 01.03.2016. Accordingly, the refund was filed by the appeilant for the service
tax already pald on the aforesaid services during the period from 01.04.2015 to 29.02.2016. The
adjudicating authority ssued show cause notice F.No.V/18-139/5T/Ref/2016-17 dated
24.11.2016 proposing reection of the refund claim. This notice was adjudicated vide the
impugned order, wherein the adjudicating authority rejected the refund of Rs. 15,08,543/- filed
by the appellant.

3. Feeling aggrieved, the appellant had filed the appeal on the following grounds -

s that the doctrine of unjust enrichment are not applicable in the present case as the
price mentioned in tenders awarded to them are inclusive of duties and taxes and no
separate consideration was paid to them towards service tax, all relevant extracts of
contract was already provided including certificate from chartered accountant certifying
that the incidence of duty is borne by the appellant;

» that the contact was entered during the period there was no tax levied and during the
intérim period exemption was withdrawn and taxes were levied, which were paid by the
appellant fram their own pocket without any additional consideration flowing from the
contracting parties or increase in tender amount awarded to the appellant;

s that they relied on judgement in the case of PANIHATI RUBBER LIMITED Vs
COMMISSIONER OF CEX., CALCUTTA-II 2001 {127) EL.T, 742 (Tr. = Cal.} and relied on
the judgement in the case of INFAR (INDIA] LTD. Vs COMMISSIONER OF CUSTOMS,
MEW DELMI [2002(1SOJELT 411 (Tri. Del);

s that in present claim the provisions of Rule 6(3) of Cenvat Credit Rules, 2004 are not
applicable as the refund claim is for only that amount which was pad in cash and
whatever CENVAT was taken 15 being reversed;

4. Personal hearing was held on 09.01.2018, Shri Pravin Dhandharia, C.A appeared on
behalf of the appellant and reiterated the submissions made in the appeal memorandum. He
stated that the appellant was misguided by the Divisional officers to withdraw the partial claim
of Rs. 1,14,491/- (wide letter dated 06.01.2017) on the understanding that the claim as regards
the remaining amount will be sanctioned expeditiously. Having found that the claim was
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rejected in toto, now they wish to withdraw their letter dated 05.01.2017 and have requested
to sanction the refund in respect of the total amount of Rs. 15,08,543/- as the amount of Rs,
1,14,961/- taken as cenvat credit is irrelevant for refund purpase.

5, The appeal was filed before the Commissioner (Appeals), Rajkot. The undersigned has
been nominated as Commissioner (Appeals) [ Appellate Authority as regards to the case of
appeliant vide Board’s Circular No. 208/6/2017-5ervice Tax dated 17.10.2017 and Board's
Order No. 05/2017-5ervice Tax dated 16.11 2017 issued by the Under Secretary [Service Tax),
G.0.0, M.O.F, Deptt of Revenue, CBEC, Service Tax Wing.

&. | have carefully gone through the facts of case, the grounds mentioned in the appeals
and the submissions made by the appellant. The guestion to be decided In the appeal s
whether the appellant, who s providing Works Contract Services to the Government, is eligible
for refund claim under Section 102 of the Finance Act, 1994, Further, whether contact price is
inclusive of service tax and whether burden of service tax has been passed on the service
recipient by the appellant and also applicability of unjust enrichment would be applicable in
the present refund claim.

7. | find that the adjudicating authority had relied on the certificate issued by Gujarat State
Police Housing Corporation Ltd dated 21,12.2016 issued by Manager (F&A) under which it was
mentioned that :

“ M/s. Rekha Construction “the Cantractor” who was awarded the contracts for the work of
Construction was executed prior to 01.03.2015 and to whom the payments were made by the
corporation during the year F.Y 2015-16 are inclusive of all taxes and duties. No tax, inclusing
sarvice tax, has been separately paid/reimbursed to the contracior by the Corporation....”

Wherein the adjudicating authority held that fram the above stated clause and
certificate. it Is found that the contact was inclusive of all taxes and thus the burden of service
tax has been passed on the service receiver, therefare the claim filed by the appellant was not
justified and the bar of unjust enrichment as laid down under Section 128 of the Central Excise
Act, 1944 as made applicable in the service tax matiers by virtue of section B3 of the Finance
Act, 1994, will be applicable, Accordingly refund claim was rejected by the adjudicating
authority

8. In this regard, | find that it is not in dispute that the appellant had paid service tax for
the period from 01.04.2015 to 25.04.2016 and contracts for which refund has been claimed is
entered into before 01.03.2015. 1t is also not in dispute that upto 31.03.2015, services
provided by the appellant were exempl. Thus. n this situation contact price for contract
entered into prior to 01.03.2015 cannet be inclusive of Service Tax, since there was no service
tax at that time. Only prevalent tax can be inclusive and no other taxes,

9, | also see that no extra amount has been received by the appeliant for service tax and
seryice tax paid by the appellant stood receivable as at 31.03.2016 as per the certificate from
chartered accountant certifying that the incidence of duty is borne by the appellant and further
service recipient, Gujaral State Police Housing Corporation Ltd had also confirmed that no
payment towards service tax has been made to the applicant vide their Certificate dated
91 17.2016. Even the balance sheet for the relevant period shows the tax amount as receivable,
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14, Further, rejection of refund also fails the test of equality since there may be cases of
non-payment of service tax in the said category, on the date when retrospective exemption has
been granted, which will automatically go in the favour of those assessees who have not paid
service tax and those will not pay since retrospective exemption has been granted.

11.  Considering the above, | hold that the appeflant is duly eligible for refund of Service Tax
under Section 102 of the Finance Act as claimed by them and therefore | order the adjudicating
authority to pay the refurd as claimed by the appellant

12,  In view of above, the impugned order dated 19.01.2017, is set aside and appeal is
allowed.

13. The appeal filed by the appeliant stand dispoased of in above terms.

iDR. BALBIR SINGH)

I

ADDITIONAL DIRECTOR G6FSERAL (DGTS).
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Date ;012018 F.No, VYI21/RAIRGLT
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