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In pursuance to Hoard's Notification No. 26,/2017.C.Ex.(NT) dated 17.10.217 read
with Boards Order No, 05/2017 8T dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Taxpaver Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose of pasking orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994
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Arising out ol above mentioned OI0 msued by  Additional/Joint/ Deputy / Assistan!
Commissioner, Central Excise [ Service Tax, Rajkot [ Jamnagar /| Gandhidham
g w9 @ S 0F O Name & Address of the Appellants & Respondent
M/s Madhav Electric Corporation, Shop No. 8, Rawvi Tower,, Opp. Parimal School,
Kalawad Road ,Hajkot - 360 005,
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
{ Under Section 86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Bluck Mo, 2.
R.k. Puram, New Delhi in all matters relating 1o classification and valuation.
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To the West regional bench of Customs, Excise f& Service Tax Appellate Tribunal (CESTAT) at,

29 Flaor, Bhadmali Bhawan, Asarwa Ahmedebad-380
mentioned in pare- [Hal above ; medabad-380016 in casc of appeals other than as
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, o the Appellate
Trihurplgieﬂlmll be filed n qu.adl':-u::illituli: in Form 3.T.5 as prescn under Rule 9 lﬁllﬁ_:hf
Service Tax Rules, 1994, ‘ﬂ.lﬂ[ﬂ I?h:ﬂ be accompanied by a copy of the order 111:#;:!-#43,#t HEE'L;S?t
I of which shail certified copy) and should be accom nrt'!tl ‘afees ol Rae 1 -
m:-c the amounl of service ax & interest demanded & alty levied of Es. 5 Lakhs or legs,
Es 5000/ - where the amount of service tax & interest anided & penalty levied 1s more
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Sector Bank of the place where the bepch of T?;l unal is situated [ Application made for

pront of stay shall be accompanicd by a fee of Ks, 500/ -
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shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals) jone of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax (o file the appeal before the Appellate Tribunal
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For an appeal 1o be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 81 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on pavment of 10% of the duty
demanded where duty or duty and penaliy are in dispute, or penalty, where penalty alone is m
dispute, provided the amount of pre-deposit pavable would be subject to a ceiling of Rs. 10

Crares, _
Under Centrul Excise and Service Tax, “Duty Demanded” shall include ;
i1 amount determined under Section 11 1
i amount of erroneous Cenvat Credit taken, _
i amouni pavable under Rule & of the Cenvat Credit Rules

rovsded further that the wigions of this Section sholl nol apply 1o the stay
application and appeals pending before any appellate authonty prior 1o the commencement of
e Finance I-Ht:'..!;js\:‘.t. 2014,
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A resvision uﬂpl_l-;'at:i::!n_ lies 1o the Under Secretary, 1o the Government of India, Bevision
Application Unit, Ministry of Finance, Department of Bevenue 41E}1 Floor, '.:Jm:a Dreep
Bullding, Parbiament Street, New Defhi-11 I, under Section J5EE of the CEA )¢ [j i
respect of the following case, governed by first proviso 1o sub-section (1] ol Secton-358 ibd:
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In case of any lozs of l%I:M:H:l‘a, where the loss oceurs in transit from 8 factory 16 & warchouse or
to apnother factory or Trom one warr]"_nlmﬁw s m}mhur during the course 6f processing of the
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In case of rebate of duty of excise on goods exported to any country or lerntory outside India
of on excisable matenal used n the manufacture of the goods which are exported (o anv
country or lerritory outsude Incha. !
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In case of goods exgorted outside [ndia export to Nepal or Bhutan, without pavment of duty.
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Credit cll_I.r any duts allowed to be utilized towards pavment of excise duty on final products
under the provisions of this Act or the Rules rnadepﬁ-urr: under such order 5 passed by the

EE%“E“:}E%"“““ {Appeals) on or after, the date appointed under Sec, 109 of the Finance [No.2)
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The above applicaton shall be made 1n duplicate in Form No. EA-S as specified unde

of Central Excise {Appeals) Rules, 2001 'I,'lﬁ::hﬂl 3 months from the :lalie 01 whi:-i-ii mgplrﬂ :E
Uﬁht i be appealed against is rnmunmﬂ'r:l'-d and shall be accompamod by two copies each
the OI0 and Order-n-Appeal, [t should alsn be accompanied by 5 copy of TH- Rn i

evidencing payvmen! of presenbed fee as prescribed under Section 33-EE of CEA, 1944, under

Major Head of Account.
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ORDER-IN-APP EAL

M/s. Madhav Electric Corporation, Shop No. 8, Ravi Tower, Opposite Parimal School,
Kalawad Road, Rajkot-360 005 [ hereinafter referred to as “the appellant” | registered with
service Tax Depariment vide STC No. AEVPAS4B715D001 has filed this appeal against OI0 No.
21/ST/REF/2017 dated 23.01.2017 (hereinafter referred to as “the impugned order”| passed by
the Assistant Commissioner, Service Tax Division, Rajkot | hereinafter referred to as “ the
adjudicating autharity”).

2. Briefly statad, the facts are that the appellant had filed 3 refund claim for Rs,
11,71,049/- under Section 102 of the Finance Act, 1994 inserted vide Finance Act, 2016 for
providing services in the nature of tonstruction services, work contract services to varigus
governments, local authorities ete, to the sarvice receiver as a Sub-Contractor. These works
were falling at Sr. No.12 of mega Exemption Notification No. 25/2012.5T dated 20.06.2012.
However, the said exemption from Payment of service tax was withdrawn on ceértain services
vide Notification Na. 06/2015-5T with effect from 01.04.2015. The appellant had paid the
service tax on the activities carried out by them an or after 01.04.2015. However, the
exemption withdrawn on certain activitios mentioned above, had been restored vide
Natification No. 05/2016-57 dated 01.03.2016. Accordingly, the refund was filed by the
appellant for the service tax already paid on the aforesaid services during the peried from
01.04.2015 to 29.07.2016. The adjudicating authority issued show cause notice F.No.V/18-
165/5T/Ref/2016-17 dated 02.12.2016 proposing rejection of the refund claim for not
submitting all relevant documents, This notice was adjudicated vide the impugned order,
wherein the adjudiczting authority rejected the refund of Rs. 11,71,049/- filed by the appellant.

3 Feeling aggrieved, the a ppellant had filed the appeal on the follow ng grounds

* that the adjudicating authority had erred in rejecting the claim of Refund of Service Tax
of Rs. 11,71.049/- holding that being a Sub-Contractor they are not eligible to claim
refund under Section 102 of the Finance Act, 1994,

* the service provided by the main contractor were exempt under clause 12 of mega
exemption Notification no. 25/2012-5T dated 20.06.2012. Hence, works contract seryvice
provided by the appellant as a sub-contractor to another contractor are also exempt
under clause 23(h) of mega exemption Notification no. 25/2012-5T datad 20.06.2012;

* that the harmonious reading of Notification No. 09/2016-5T dated 01.03,201& and
Section 102 inserted in the Finance Act, 1994, it can be concluded that the SErviCEs
provided to Government, which were made taxable w.e.f 01.04.2015 has beon made
exempt again vath effect from the date if contract for such services were enterpd into
before 01.03.2015 and an which apprapriate stamp duty, wherp applicable has been
paid before the date:

* that consequent to this, as per clause 29(h) of the Mega Exemption Motification na,
25/2012-5T dated 20.06.2012, the services provided as a sub-contractor to another
contractor is also exempt with effect fram that date;

* that Section 107 of the Finance ACt, 1994 also provides for Refund of Service Tax, which
was paid on services which became exempt as per clause 12 A of Mega Exemption
Motification;

® That the refund claim is rejected on the ground that being a Sub-Contractor they were
nat eligible for claiming refund as per Section 102 of the Finance Act, 1994 However,
the said reason was nowhere mentioned in the SCN:
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4 Personal hearing was held on 12.01.2018, Shri Keyur Radia, C A appeared on behalf of
the appellant and relterated the su bmissions made in the appeal memorandum. He requested
10 sanction the refund alongwith interest

5 The appeal was filed before the Commissioner |Appeals), Rajkot. The undersigned has
been nominated a: Commissioner (Appeals) / Appellate Authority as regards to the case of
appellant vide Board's Circular No. 208/6/2017-Service Tax dated 17.10.2017 and Board's
Order No. 05/2017 Service Tax dated 16.11.2017 issued by the Under Secretary (Service Tax),
G0, M.OF, Deptt of Revenue, CBEC, Service Tax Wing.

& | have carefully gane through the facts of case the grounds mentioned in the appeals
and the submissions made by the appellant. The question to be decided in the appeal is
whether the appellant, being a Sub-Contractor of Main Contractor, who is providing Works
Contract Services tc the Government, is eligible for refund claim under Section 107 of the
Finance Act, 1994

5 | find that Section 102M&Sintroduced by the Finance Act, 2016 to exempt certain
categories of services provided to the Government with effect from 01.04.2015, which were
earlier exempt by virtue of clause (&l {c) and {f) of Sr. No. 12 of Mega Exemption Notification
No. 25/2-12.5T dated 20.06.2012, but have been made taxable wef 01.04.2015 Thuys
retrospective exemption has been Biven for certain categories of services, Sub-Section (2) of
section 102 also enables refund for service tax which have been paid for the period from
01.04.2015 to 29.02 2016. | also find that by virtwe of Sr. No. 29(h} of Mega Exemption
Notification No. 25/2-12-5T dated 20.06.2012 services provided by sub-cantractor is exempt
when services are provided by them & by way of works contract to another contractor
providing work contract services which are exem PL. It is not in dispute that services provided by
appeliant is Works Contract Service and falling under Sr, No. 12 of Mega Exemption Notification
and provided to another contractor who is providing Works Contract Services to Government
which is exempt. Hence, as per 5r. No. 12 read with Sr. Na 28(h} of mega exemption
nntiﬂcahﬂnjsewitﬁ provided by the appellant WlLexempt upto 31.03.2015. It is also not in
dispute that appellant has paid service tax for the period from 01.04.2015 to 29.02.2016.

4 Therefore, | find that upte 31.03.2015, as discussed above, Works Contracts Services
provided by the sub-contractor and main contractor were exempt. From 01.04.2015 SEIVICES
provided by both categories of contractors became liable for service tax. In this situation when
services provided to Covernment became retrospectively exempt, the benefit of exemption
should also be available to sub-contractor, Ultimately, sub-contractor is praviding services to
Government anly though main contractor and such services is meant for Government only, It is
also pertinent to note that in Mega Exemption Notification clause 124 has been inserted w.e.f
01.03.2016 to retrospectively exempl services provided to Government and clause 29(h) Is
already there which provides exemption to sub-contractor, Thus, | find merit in the contention
of appellant that, though they are sub-cantractor, they are eligible for refund under Section 102
of the Finance Act, 1994, Accordingly, in my considered opinion, refund is to be granted to
appellant as claimed by them.

9. | further find that by virtue of provisions of Section 102 of the Finance Act, 1994 read
with clause 124 and 29(h) of the Mega Exemption Notification, services provided by appellant
became exempt from 01.04.2015 and thus service tax paid by the appellant for the periad from
01.04.2015 10 29.02.2015 is nat at all payable. In this, service tax paid by the appellant becomes
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‘Deposit’ with the department and thus the same has to be rafunded any way. In this count ()
also, appellant is duly eligible for refund as claimed by them.

10. | also find force in the argument of the appellant that the refund Is rejected by the
adjudicating authority on the ground that the appeliant being 3 sub-contractor, 15 not eligible
to claim refund under Section 102 of the Finance Act, 1994, without mentioning the said
reasons In show caus2 notice. Thus, refund claim is rejected travelling beyvond the scope of
show cause notice. Thus, on this legal ground also, | find that refund is to be granted to the

appeilant.

11 Further, rejection of refund also fails the test of equality since there may be cases of
non-payment of service tax in the said category, on the date when retrospective exemption has
been granted, which will sutomatically go in the favour of those assessees who have not paid
service tax and those will not pay since retrospective exemption has been granted.

12 Considering the above, | hold that the appellant is duly eligible for refund of Service Tax
under Section 102 of the Finance Act as claimed by them and therefore | order the adjudicating
sutharity to pay the rafund as claimed by the appetlant.

13.  In view of above. the impugned order dated 33.01,2017, is set aside and appeal |s
allowed.

14. The appeal filed by the appellant stand disposed of in above terms.

(DI BALBIR SIN

ADDITIONAL DIRECTOR GENERAL (D

AZL. AHMEDABAD
| #10] f (§

Date: 012018 FNo V21 36°RAN 2017

BY RPAD,

1o,

Mys. Madhav Electric Corpotation,

Shop No. 8, Ravi Tower.

Opposite Parimal Sehool, Ralawad Road,
Rajkot-360 003

Copy 10 |

The Chief Commissioner, CGST & Central Excise. Ahmedabad Fone.
The Commissioner, CGST & Cemral Excise, Rajkot,

Assistamt Commissioner, Division-1, Rajkot.

The JUAddl Commissioner , Systems, CGST, Ragkot
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