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Date of issue:
25.O1.2018

Passed b.y Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unlt, Ahmedabad,

3tft"s-rdT ssqr r€,/r"rb-t.i.g. ((rd.&.) ffaia rb.r..q.tb * srtr qd dt Jiftq'.:n*r s.
oe/?orb-(r{r,&. ft{r+ rq.rr.Qorrg * swtnr d, Ei. a-f,fr-( R'0, srq{ +5rB}rra s{ildr €-drt,

3r6ffildK ai+e gG-c +t ft-a yfrGqa rsq8 6I rrr{r.e, *,_fr-q raqK Tffi $fuff'{q re,uu 6r rnn

3e fi Jiat'rf, e-s fi .€ 3frt + €-<* d rntpr qrlra 6{il fi r{eq t Jq-fr crffi t rc fr
G-qro f*-qr rrqr +

I

7i

II

In pursuitncc to Board's Notiflcation No.2612017-C.Ex.(NT) dated 17.1O.217 read
rvith Board's order No. 05/2017-sr dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Ta-xp::.yer Services, Ahmedabad Zonal Unit, Ahmedabad has been appointeri as
Appellate Author it-v for the purpose of passing orders in respect of appeals filecl under
Section 35 of Cerrtral Excise Act, 1944 and Section 85 of the Finance Act. 1994.

InJElryI ]tr{fd/ sqr.srrd/ sdr{+ ir'.q-+d. A#q rcq-( eJ6/ t-dr6{. ffi-+ti / a1*Errq
i rrittrnfir rsm" 3q{frfud aft"ry wtrr € qffia: 7

Arising oui of above mentirneci olo 'issued bl Additional/Joint/ Deputy/ Assistant
Commissioner, Clrntral Excise / Sen'ice Ta-x, Rajkol / Jamnagar / Gandhidham :

3r+fi6-df & qriqret 6r drq !?i qcn /Name & Address of the Appellants & Respondent :

M/s H P Rajyaguru, Shivam Arcade, 3rd Floor, Nirmala Corvent School Road, ,Rajkot -
360 001,

$-€'fieer(rq-o1 t eqtrd st$ eqRd ffifua aftS fr srr+ra qrfufirft / crfr+{ur * TrqET
sfia arqr 6{ ssil tt/
Anv oerson assrir veri b,, this order-in Appeal may' file an appeal to the appropriate authorit\.in thF follorririp rr'.rr.

fiqr^ qrffi ,idrq -r.qrd el6 (r4 fr-d.rfl JS-&q;qraTfu+wr * cfr $q-d, idq Jaqr{ lrd6
:rftG-tq,1911 .i rrrrisB t rrrJra r.E B.? yfuF-+q. tgg+ fr trm 86 + I,+rtdffifua rrr5 4I ar srff t rl
Appeal to-customs, Excise & Sen,ice Ta-\ Appellate Tribunal under Section 35B of cEA, I944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

4"ft6{nr {Fqr6-d t gaf*ra m{i ar;d $tar ?re<F., +drq sacrdd er6 a-d e-ilr* irffiq;qqfur fr hem fi-6. tFc Edi6 a 2. 3rR t '[l, d ftFd, +i 6r"ar6 E6o ,,
Th-e special b-ench_of .Customs, lixcise & Sr-rvice fax Appellate Tribtrna] of weit Block No. 2,
R.K. Puram, Nerv Delhi in all matters relating to classifiiition and valuation.

jqt'rd qnEdie l(;) fr Ea(r rrr Jrfi-di t srsar clE Fsfr 3rfti trqr er6, #ftq r.qrd ere"6 (rd.

S-dr6{ Jrq-drq ;q qlfufi{ur 
^(M) fi cft'dff Atfiq frE-mr, . qfr-drq" aa. a-5+rff r*" ygr+

3r6Filqrd- 3coo?E 4t Sr ilrfr Eri6(' U

To the west recior al hench of customs. Er.ise & service Tax Appellatg Tribunal IcESTATJ ar.
2"d Floor, .BhaIm, rli Rhar'an. Asarwa Ahmida6ao.iebor6 t; 'ff;';i ;r;F;i;biii."iiril" 

".mtlntioned in para ) (al above

\q
a)

::3lFrtrfl (3rfttr) fl rrqla-q,idq aE (?i t-fl i6-1 3ilr rer( {ra';;
O/O 'I HE COMMISSIoNER (APPEALS), CENTRAL GST & EXCISE,

c-fufiq a-dl, S rt{I E !lt[ / 2"'i Floor, GST Bhavan,

ts 6)* lt4 113, / Ilace Course Ring Roatl,

{r 6te / Ra ikot - 360 00I

ffil
Telc Far No. 0281 - 211195212111112

Email: cexappcalsrai kotf@gmail.com

(ii)



D
\-I

(ii1)

(B)

yq-drq arqrfu+lur t sqeT yfid q{im 6l? at 6q Affiq J..rq ?16 (Jq-O F'q-qr*fr, 2001.-
* frqa o fi 3rdfd fttrifr-d frq +t -qcrr 

en-3 +l qn cm e' eS B-qr arar qG(' r S-d-A t
aq t 6-q (r+i cfr t €rer, d6T racrc ar6 ffr aftr ,aqrfr SI 4f.4 3lt{ drrTq] 4A raiar, w(' s
dr€r qr TS$ iFfr, 5 drcr Fc(r qT 50 i-ro w(' 6 3r2rdr 50 cnrr Fc(r t 3rfu6" t d rq$:
1,000/- Fqd, 5,ooo/- sEri 3{:En 10,000/- sq-} +r frqtff:a sJTr ?re.F'6I cfr S'ilJ-d +tr Fnf'fua
?fa. 6'r elrkn;r, ,E iFI'd' Jq-eq ;qrqiA-fl"T St rnqr * s-6rfq. iB'€ci{ fi aET t ffi sfr

iffifr+-fr{ + d-fi rarr orfr teirfrd d-6 gFFc rqRr F+-qr drfrr aGq r Edifrd gFE +T elrrdrfr,

d-o St rs srcr d d;r ErR' il6r ,Hrifud 3{q-& ;qrqrfu-+-ruT ffr rnr*r Rra t r erra"yriEr
(e 3frf0 t frq 3ni{d-q{ + {Fr 500/- rc(' 6r Fltrifrd T6 il*rr rrar ilrn rl

The aooeal to the AoDellale Tribunal shall be [iled in quadrup]icate in form EA-3 / as
orescribed under Ruli' 6 of Central Excise {Aopeall Rules. 2001'and shall be accompanied
asainst one ithich at least should be accbrhbanied br a fee ot Rs. 1.000/- Rs.5O00/-,
R"s.10.000/. uhere amount ofdutv demand / int'erest / oenaltr'/ refu nd is uDto 5 Lac..5 Lac to
50 Lac and above 50 Lac resoectilelr in rhe form ofcrossbd bank draff in favour ofAsst.
Resistrar of branch o[ anv norninated'ou blic sector bank t-rf the olace u here the bench of anv a
nofirinated nublic sectoi bank of the olace uhere the bench'o[ rhe Tribuna] is situated. '
Aoolication inade lor qrant oI sta\ shall be accompanied br a lee of Rs. 500/-.
rniafq ;qqIftI+-{"T + uqer 3TqId, fd.d 3rftlfa-q-fr, 1 994 dir trr{r 86(1 i fi llf,Jld €-dr6{

Fqa-drff, 1994, + ftq-n 9(1) t a-o"a Futtra c.rd s.r.-s fr iIR sFqt t fi ar oi;afi (rE 5sfi
{T?r frfl :ntrr fi freg sfrd ff 4fr d, -fl-6[ cF fl?r it sara 6t ('dfr t t+ cfr c-qrBd

61fr ErFq 3frl 5fr4 t +-*r t 6+I r'6 cfr h fiF.r. il6l €-dr+a fr drar ,eqrs #r 4fi4 3lt{ ilrnsT
arqr rqtdr, 5c\' 5 drs qT 5s$ 6fi, 5 druI 5qq qr 50 drcl sq(r d6 3ITdI 50 FIrg sc(r t
aft+'5 6 r+Rr: 1,000r Fqi, 5,000/- rci 3frdr 10,000/- rq$ +r Frutft-d rrr r;"+ ffr ufr
se-ra +tr Btttfta sria 6r srflarf,, Edfu-d 3rffiq' atqrfu+rq 6r ensr t F6I-{fi" {fr€I{ at

arq t BiS m srfffino a'1, * +6 rerrr dft ffi? d-6 gFE ildrr fuqr frrdr srBq t sdfud
grrrc ;Fr srrrnfr, d'+ 6r rs anqr it ildMfdr, il6T ,HdE'd 3q-$-q ;qrqIE'6{DT ff erlgl Rra t r

itrrm m&r (Ft 3frf{) t R(' Jni{d-q{ * €i?r 500/- sq(r 6r tsq1frd ?16 fr}ir +-rar ilrn tl

The aooeal under sub section ll) of Section 86 of the Finance Acr, 1994, to the Appellate
t',j6riidt-S'tritl' tre filEd in ouadiublicate in Form S.T.5 as prescrjbed under Rule 9{ll of the
Sirvicirax nute;. 1904, aia SnaI t bi accompanied b1 a cbpl o[ the orde-r appsaled ag{lsl
lone of which shall be certified copr) and should be accompanied by a lees ot ,Bs. IUUU/-
ivhere the amount of scrvice rax & iirterest demanded & penalt) levied ot Rs. 5- Lakhs or less,
Rs-5000/ uhere the amount of service lax & interest demanded & penalty levled LS more
ihan five ]akhs but not exceeding Rs. Fil"tt Lakhs, Rs. I 0,0-0-0/ rr here rhe a'mount ol -servlce
iIi'U 'inteiiti- 

ae-anaea 
-a -pe"Etir 

lelled is more than fiftr' Lakhs -rupges, in the.fo-rm o[
ii,jsi",i 'bint.- 

aiufi-in laronf oi ihe Asiiiranr Resisrrar of the bench of nominated Public
Siijoi-ain Ii"oI i he rjiaci: rr:her. ihi binch o!'t{$qnal is situated. / Application made for
irani of stav shall be accompanied br a fee of Rs.500i .

fr.T $fufrq-q, 1994 6r uRr 86 6r sq-trRr3ll (2) \rE (2A) fi d{a nS 4I irfr 3ifrf,, fdr6{ I
lM, 1994, + F-{ff 9(2) qd s(ze) t a-o-a ftrtfta SFEI s.T.-7 fr 6r ar €firfr (rq 3ff+ EFr '

lrqf,d. A-f,rq Jiqr( et6 getcir 3n4?rd (}fi-O, &;fr'q siqE eI6 rqru cTfta gnhr fi qft-qi

Hi *t trrt t "* "A 
carFrd "drfr srrdqi rih- 3rr"{4d dafr qE+6 3lr"T+d 3firdr 3cE-*1.

4ffiq 3;qra q16/ Sarrr. 6t 3{S-fiq;qrfifu6-flT +} 31a-{d rS m{i *r fr&r F mi 3Trhi 6r

cfr efr €rq S [drf, 6tfr daft | /

The aooeal under sub section 12) arld {2A) o[ the section 86 the Finance Act 1994. shall be

iii"a lfi-i.. St7 as p..".tibed uncler Rule 9 (2) & q{2Al of the Senice Tax Rqles. 1994 and
.t,ilt ta a..ornpariieh bv a copr of order of Cohmission-er Central Excise or Commissioner.
C.;ir;i Eiii;e iAppeatsr (one cii uhich shall be a certified copl) and copy of the order. passed

ni'it'. i.rir-i'"sioner 
'aurfrorizing 

the Assislanr Commissionir or Defuty Commissioner of

Central Excise/ Service Tax to file-the appeal before the Appellate Tribunal'

fiqr qtE;. *ffiq rccK elE; ad QaFr{ yffirq qTfu-m{UI (tF-c) fi cR $ffi fr frr4d fr *ffiq
r.sreira rfrfr'q-4 194'4 ff ttRr 351'rF + 3ia-,td, d & ffiq aBfrq-a', 1994 6r qr{r 83 t
3rd-,td "€-dr6{ +i afi arq ffr ,€ t, fs 3nhr e cF 3rffiq crfr6-flT fr 3lfif, srA sFr{I saqre

eF6/tdr qi{ fii?r t ro iftsn (10%), a-q qrrr t.a sqtn ffid t, s qdal jilE +-f,d 
^EdHI

#oAa t. .Fr errkrl;l F6qr ilKr. qsrd fu trfi qT{r fi fud ;rqr fr ild ait *El'a a-q {rft} c{
6{tg sq(r t vfu+ a dt

idrq 3iqr T"+ ad €-dl6{ + 3ld-,td "4.i4 fuq;K' af6" A G"q mB-o t
(i) tlRr 11 fr * irrrra r+-q

(ir) ffie aqr ffr ff 4g rlikl {rft}
(iii) ffic s-rTr ffir fi B-{q 6 * ?r-d'fa i{ {6q I
- e-srd {6 l+ gs trr*r t crdlrra ffiq (€ 2) vfuB-+q 2014 + 3mre{ { Ti F+S Jq-&q '

Hffi * sftr f+qRrttrd erra rS a-d 3rfid +t aq rfr d-nti
For an aDDeal to be filed before the CESTAT. under Section 35F of the central Excise Act,

isaa ;hi:.[-G.lso macle applicable to Service Tax under Section 83 of the Finance Act, 1994,

," 
"or.if 

ieuin.i tti" order shall lie before the Tribunal on pa\ment of 109" of .the durS

demdrided where dutl or dul\' and penalty are in dispute. or pcnaltr. \\ here penalty alone rs 1n

;i;;;i;, 
-;r;"i;;d 

thi amotrnt of pi'e-depbsir parablb uould be subject to a ceiling of Rs l0
Crores,

Under Central Excise and Sen'ice Ta-x' "Dut] Demandecl" shall include :

lil amount determinetl under Sect ion I I D;

hit amount oI erroneous Cen\at Credit laken;
liiil amount oavable under Rule 6 ofthe Cenvat Credit Rules

"-uia"a [urrher'tt.iat the provjsions of this Section shall not applJ to the stay

application and appeals pending bet6re an\ appellate aulhorit\ prior lo lhe commencemenl ol
thd Finance {No.2l Acl,2014.

(i)

(ir)



(c)

(i)

(ii)

(iir)

(ir)

(v)

(vi)

(D)

(E)

(F)

fllTa' [{i5',r{ EE',I qfr{TAlur 3{r 64 :

Revision aoolitation to Government of India:
f€ Jfiaer #t'q-afrrurqfuq ffifua arq-d] fr, t-ftq 3iqrq sItr JftG-{fr, rqq4 fir qnr

35EE &'c?rqtldr + 3rdJlfr rr+i- gfua. elr{d {r[mr{. qdfreilT }rd-{d g-6r$. Bad ffirfrq. {rtrF
BcmT, d?fr pi66]fr-a;i etq effd, soq nrd', +$ ffi-iiooor, d B*sT arai qGrr I
A rerision aDDlic.rtron lies to the Under Secrelar\'. to the Government of India. Revisron
ADDlication Uhit. Ministn of Financc. DeDartment of Rcvenue. 4th Floor. Jeevan Deen
Bu'ildins. Parliam:nr Srrect. Neu Delhi 1 10001. undcr Section 35EE of the CEA 1944 ih
respecttfthe fl6lliruing case, governed by first proviso to sub-sectioll (l]ofSection-358 ibid:

qE frro t i+:fr arsra fi mF* *. sdr {s-€rfr fu1ff qra 6} ffifr 6T-{Eri t ersr ;rd t qrrrrqa

t dtna qr ffi y;q orrrirt qr fur ftffi"r.+ crjR r|6 t q€t erER rrd qrrrmr t fira, qT ffi
oEr .f t qr erERUr d qria h c.ie-{uT + ah-ia. Crfr mlth qr E+ srsr r5 fr qrm * n6€ra
t qrffi drl
In case of anv loss of soods. q,here the loss occurs in transit from a facton to a \\arehouse or
to another fatton or Trom one uarehouse 1o another during the course b[ processinq o[ the
goods in a rvareho.rse or in storage $hcther in a facton or in-a rrarehouse

sTrd t qra{ fiffi {rE( qr etr +t G-ql-d 6{ G ors fi EffioT fr r+ra +zt qrd { fit ?rS

a;afrq rcrrE era r5 f,6 (ftdq e Hrq-d fr, cf irr{d fi Erer Gffi rr.e ,ir ${ 6} fua Sr 4S tl

In case of rebate r,f dulr of excrse on Roods exporled 1o anv countn or territon outsrde lndia
of on excisable mrterrdl used in the manufaiture of the goods ri, hich are ekported to an1
country or territon' outside India.

qft yeqr< rr@ 6r cldinfl fuq RaT erca * Erer, icrd qr Blcrd +t qrfr Ffiqla fr-qr rrqr tt /
In case of g"oods exp'orted outside India erpori to Nepal or bhutan, without pa\ ment of dut\..

{fffll'qd rccra + raqr(d 16 * slrrdrd + Rr' * E{& ffid fs 3{EG-{q ua 5s+ frR-d
+finat + {a qEq Sr 4d t :ttr tt :ntsr r} 3{E+d j${rfr) +-rERr ftta yfrG'+q (a 2).
19q8 6r URI 109 a; ndRI k{rd #r Jr$ arts :rer+r ffifu rR qr dr( i qrfua l+('il\'tll
Credit of anr clutr alloserl to be utilized lowards pa\menl of excise dutr on final Droducts
under the piovisio rs ol rhis Act or thc Rules made there under such order is oasseb br the
Commissioher lAplrals) on or afler. lhe dale appointed under Sec. 109 ot the Finance (No.2)
Act, 1998.

3ctf,d 3ili{;T 6I t cF-qi cq-{ scqr EA-s *. * fi +-fl-{ Jiqred ?t6 (yfifl ffi.
2001. * F-qq s s 3rf,Jm frfrft.e t. Ts rnasr + {inslT t S ffrd + ikpld *I ilfr ErFq I

rc-{if,d xri{q fi sq {a yrtsr a 3{q-f, yr&r 6r e} cF-qi s6ra ffr arfr qrftvr qrq fr adq
r.vre ga^sfrfr++, 194^4 q erRr 35-EE S a-e-a Frtffta' ?1"s ffr 3rrs"fr t srrq * dn qr
TR 6 ff cfr €irrd f;r ,rrfr qG('r I
The above applicat on shall be made in duplicate in Form No. EA-8 as snecilied under Rule. 9
of Central E*cise (.\ppeals) Rrrles, 2001 within 3 months from the dale on which the order
sought to be appea ed against is communicared and shall be accomoanied b\ t\\o cooics each
ot the OIO and Or,ler In-Appeal. It should also be accompanied b\ a coov'of TR-6 Challan
evidencing pa\ menr oI presiribed lee as prescribed under Section J5 EE oI CEA. ]944. under
Major liead of Acco lnt.

q+fterur 3ni{d t s-er ffifua fitrrfra t;a 6r ndTs?t fr ardt ilEq r

*A e-a-* FF.q t'6 arq *a I *t +-o + d Fqd 2001 6r errrdrn'fr;qr Jr(' 3i1r qfa €trra
{rFrr \16 dfls sq} t -qrdT d a 5qs 1000 -/ *r srricrFr fu-qr ilI(' I

Thc revision appli(alion shall be accompanied"tr a fee of Rs. 200/- \\here the amount
involved in Rupees One Lac or less and Rs. 1000/ \\here thr amount involved is more ihan
Rupees One Lac.

qfr f€ 3[eqr d 6$ Td :ndtt *r rer&r fr d q-ctfi {d Jnarr fi Rc ql-6 ar wrara, sqfra-, q fuqr drdT ilrHi 5s dzq + ili eq aff fir freljfi 6r-4 t d-f,i d fr\, sqfriifr :rS#{
rqlfu-olur +l t'+ ;rfia qr ihfiq Trlsr-i 6] (16 3ni{d lfiqr ardr t t / I" case, if the order
cgvers various nur rbers t-rf order in Original, fee for r.ach O.l.O. should be oaid in the
aforesaid manner, ror $-ilhstanding rhe [ar'1 thal Ihe one appeal to the Appellanr Tri6unal oi
the.one appli-cation :o th-e_Cenlrql Gort. As lhe case mar bel is filled to ardid scriptoria work if
excising RS. 1 lakh lee of Rs. 100/ for each.

q?n€iilfud -qrqrfrq eFa; yfuBo'q. 1975, t 3tEqd- I fi 3JTSR {fr yr}er ('d Frrrfr 3Il*r SI
cfr q{ Fnrift-d 6 50 dtt +l Rn{rrofq r1a faf+-c irin efar qrftr'r I "
One coD\ ol applic.rtion or O.l.O. a5 the case mar be. and the order of the adirrdicatins
auth_oritr'shallljearacourtfecstampofRs.6.50aSprescribedunderScheduleiiiiermsoT
the Coun Fee Act,l! 75, as amended.'

drrr tp+. *dq icTre ?f6 \rd *dr51 lffiq;q-qrfuqur (q;r{ frm ffi. 1982 fr Eff-d
('d 3#a sdFrd Hrfiit # sFqfrd 6[e il-d Sr dtr at e-qra 3{r*ffi-d fusT drar tt /
Attention is also inv'rted to the rules covering these and other related matters contained in the
Customs, Excise anr Service Appellate Tribulnal (Procedure) Rules, 1982.

I

I

I



M/s. H.P Ra.lyagu ru,Ambika Bhavan' Opp GEB' Nana Mauve Main Road' Rajkot-360001 (

hereinafter referred to as "the appellant" ) registered with Service Tax Department vide STC No'

AFBPR848ODSD001 has filed this appeal against OIO No 28/ST/REF/2017 dated 74Ot2011

(hereinafter referred to as "the impugned order") passed by the Deputy Commissioner' Service

Tax Division, Rajkot ( hereinafter referred to as " the adjudicating authority")'

2.Brieflystated,thefactsarethattheappellanthadfiledarefundclaimforRs'9'35'004/-

of service tax under Section 102 of the Finance Act' 1994 inserted vide Finance Act' 2016 for

providing services in the nature of construction services' work contract services to Sovernment'

localauthoritiesetc,tolheservicereceiverasaSub-Contractor'TheseworkswerefallingatSr.

No.12ofmegaExemptionNotificationNo'25/2012-5Tdated20.06.2012.However,thesaid

exemptionfrompaymentofservicetaxwaswithdrawnoncertainservicesvideNotificationNo.

06/2015.5Twitheffectfromol.04,2ol5.Theappellanthadpaidtheservicetaxontheactivities

carried out by them on or after 01.04.2015. However, the exemption withdrawn on certain

activitiesmentionedaoove,hadbeenrestoredvideNotificationNo.0g/2016-5Tdated

0l.03.2016.Accordingly,therefundwasfiledbytheappellantfortheservicetaxalreadypaid

ontheaforesaidservicesduringtheperiodfrom0l.04.2015to29.02.2016.Theadjudicating

authorityissuedshowcausenoticeF.No.V/18.168/5IlRet/20t6-L7dated02.12.2016proposing

rejectionoftherefundclaimfornotsubmittinsallrelevantdocuments.Thisnoticewas

adjudicatedVidetheimpugnedorder,whereintheadjudicatinSauthorityrejectedtherefundof

vz/r?JB,utzott

ORDER-I N-APPEAL

Rs. 9,35,004/- filed by the appellant'

3. Feeling aggrieved, the appellant had filed the appeal on the following grounds :

.thattheadjudicat|ngauthorityhaderredinrejectingtheclaimofRefundofServiceTax

of Rs. 9,35,004/-/- holding that being a Sub-Contractor they are not eligible to claim

refund under Section 102 of the Finance Act, 1994;

otheserviceprovidedbythemaincontractorWereexemptunderclause12ofmega

exemptionNotificationno.25l2Ot2-5rdated20,05'2012.Hence,workscontractservice

providedbytheappellantasasub-contractortoanothercontractorarealsoexempt

under clause 29(h) of mega exemption Notification no.2512012.5r dated 20.06.20].2;

o that the harmonious reading of Notification No. 09/2016-5T dated 01.03.2015 and

Sectionl02insertedintheFinanceAct,lgg4,itcanbeconcludedthattheservices

provided to Government, which were made taxable w e f Ol'O4 2015 has been made

exemptagainwitheffectfromthedateifcontractforsuchservicesWereenteredinto

before0l.03.20l5andonwhichappropriatestampduty,whereapplicablehasbeen

paid before the d ate;

.thatconsequenttothis,asperclause2g(h)oftheMegaExemptionNotificationno'

25/20t2-ST dated 20.06.201-2, the services provided as a sub-contractor to another

contractor is also exempt with effect from that date;

. that section 102 of the Finance Act, 1994 also provides for Refund of service Tax, which

was paid on services

Notification;

which became exempt as per clause 12 A of MeBa Exemption

That the refund claim is rejected on the Sround that being a sub-contractor they were

noteligibleforclaimingrefundasperSection].o2oftheFinanceAct,].994.However,

the said reason was nowhere mentioned in the SCN;

a
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4'Personalhearingwasheldonl2.0l,20l8,ShriKeyurRadia,C.A.appearedonbehalfof

the appellant and reiterated the submissions made in the appeal memorandum He requested

to sanction the refund alongwith interest'

5. The appeal was filed before the Commissioner (Appeals)' Rajkot The undersigned has

been nominated as conlmissioner (Appeals) / Appellate Authority as regards to the case of

appellantvideBoard,sCircularNo.20sl6120l].ServiceTaxdated17.10.2017andBoard,s

order No. 05/2017-service Tax dated L6.17.2Ot7 issued by the Under secretary (service Tax),

G.O.l, M.O.F, Deptt of Revenue, CBEC, Service Tax Wing'

5. I have carefully gone through the facts of case' the grounds mentioned in the appeals

and the submissions made by the appellant' The question to be decided in the appeal is

whether the appellant, being a Sub-Contractor of Main Contractor' who is providing Works

ContractServicestotheGovernment,iseligib|eforrefundclaimunderSectionl02ofthe

Fina nce Act, 1994.

t,

T.lfindthatSectionl02isintroducedbytheFinanceAct,2016toexemptcertain

categoriesofservicesprovidedtotheGovernmentWitheffectfromo]..04.2015,whichwere

earlier exempt by virtue of clause (a), (c) and (f) of Sr' No' 12 of Mega Exemption Notification

No. 25/2-12-ST dated ,10.06 2012, but have been made taxable w'e f 01 04 2015 Thus

retrospectiveexemptionhasbeengivenforcertaincategoriesofservices.Sub-Section(2)of

Section 102 also enables refund for service tax which have been paid for the period from

01.04.2015 to 29.02.2016. I also find that by virtue of Sr' No' 29(h) of Mega Exemption

Notification No.25/2-12-ST dated 20.06.2012 services provided by sub-contractor is exempt

when services are provided by them is by way of works contract to another contractor

providing work contract servlces which are exempt lt is not in dispute that services provided by

appellant is Works Contr3ct Service and falling under Sr' No' 12 of Mega Exemption Notification

and provided to another contractor who is providing Works Contract Services to Government

which is exempt. Hence, as per Sr' No' 12 read with Sr' No 29(h) of mega exemption

notification services provided by the appellant was exempt upto 31.03.2015. lt is also not in

dispute that appellant ha:; paid service tax for the period from 01 04'2015 to 29 02'201'6'

8. Therefore, I find that upto 31 03'2015' as discussed above' Works Contracts Services

provided by the sub-contractor and main contractor were exempt From 01'04 2015 services

providedbybothcategoriesofcontractorsbecameliableforservicetax.lnthissituationwhen

services provided to Government became retrospectivelv exempt, the benefit of exemption

should also be available to sub-contractor. ultimately, sub-contractor is providing services to

Governmentonlythou8hmaincontractorandsuchservicesismeantforGovernmentonly.ltis

alsopertinenttonotethatinMegaExemptionNotificationc|ausel2Ahasbeeninsertedw.e.f

01.03.2016 to retrospeclively exempt services provided to Government and clause 29(h) is

a|readytherewhichprovrdesexemptiontosub-contractor.Thus,lfindmeritinthecontention

ofappellantthat,thoughtheyaresub-contractor'theyareeligibleforrefundunderSectionl02

oftheFinanceAct,lgg4Accordingry,inmyconsideredopinion,refundistobegrantedto

appellant as claimed bY them'

g.lfurtherfindthatbyvirtueofprovisionsofSectionlO2oftheFinanceAct'1994read

withclausel2Aand2g(h)oftheMegaExemptionNotification,servicesprovidedbyappellant

became exempt from 01 04'2015 and thus service tax paid by the appellant for the period from

01.04.2015 to 29.02.2016 is not at all payable. tn this, service tax paid by the appellant becomes



'Deposit' with the department and thus the same has to be refunded any way' ln this count

,t*, .pp.ttrnt is duly eligible for refund as claimed by them'

10. I also find force in the argument of the appellant that the refund is rejected by the

adjudicating authority on tnt g|.o'la that the appellant being a sub-contractor' is not eligible to

claim refund under Sectron rJz of tf'e Finance Act' l-994' without mentioning the said reasons

in show cause notice' Thus, 
'"t'nO 

Aait is rejected travelling beyond the scope of show cause

notice. Thus, on this le8al ground also' I find that refund is to be granted to the appellant'

LI. Further, reiection of refund also fails the test of equality since there may be cases of

non-payment of service tax in the said category' on the date when retrospective exemption has

been granted, which will automatically go in the favour of those assessees who have not paid

service tax and those wilr not pay since retrospective exemption has been granted'

t2. Considering the above' I hold that the appellant is duly eligible for refund of Service Tax

under Section 102 of the Finance Act as claimed by them and therefore I order the adiudicating

.r,nor',r,o pay the refund as claimed by the appellant'

13. ln view of above' the impugned order dated 24'Ot'20t7 ' is set aside and appeal is

allowed'

14. The appeal filed by the appellant stand disposed of in above terms'
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