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Date of Order Dhate of issue

25.01.2018

Passed by Dr. Balbir Singh, Additional Director General [Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.
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In pursusnce to Boards Notification No. 26,/2017-C.Ex.(NT] dated 17.10,217 rend
with Hoards Order No. 05/2017-5T dated 16.11.2017, Dr. Ballbir Singh, Additional Director
General of Taxpayer Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994

T HW N AUET SO e @EE e, Sl 30 iFe WA, TSE | AT
| ariedvend) GEWT SRRRTEA S AE amw & el =
Amsing oul of above mentioned OI0 issued by Additional JJoint/ Deputy/ Assistant
Commissioner, Central Excise | Service Tax, Rajkot | Jamnagar | Gandhidham

" sdawat & vl & AW U9 9AT | Name & Address of the Appellants & Hespondent

M/s H P Rajyaguru, Shivam Arcade, 3rd Floor, Nirmala Convent School Road, JRajkot -
360 D01,

TH FEnyde) # @it o oifa Feafae ahF & e oiiteerd | oftenr & peer
A e & FEa R 5

Any 4] rievesl by this Order-in-Appeal may §il [ tes o P
A Ihfnllnw?:% AeVRG: b ppesl may hile an appeal to the approprinte authority

Y ﬁwqﬁ_ﬂﬁ?ma:ﬂ rE farad wdw SriEerr & o ade, S s e
FUEATH 1044 & U 358 F Weww U4 faew yifrow, 1994 @ w86 & s
et s 1 sT & B o
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

il wfr Feae @ wEEaE w S d@e oaes, DT 3emE OeE UE R s
FamTtToT &7 fau dtE, dvr wE F 2, AW & @ ﬂ#ﬁ?ﬂﬁ,aﬁﬁjﬁﬁl‘l e |
The ﬂF]Jh*d‘iﬁl bench of Customs. Excise & Service Tax Appellate Tribunal of West Block Na, 2
R.K. Puram, New Delhi in all matters relating to classification and valuation.

il 3w aftede 1je) # aaw v 3fe & e 9w @l adhd den o, F9 TOE aew ve
farr seffa FEnite (fReer) & offas e difse, | 2T a9, e s owe
FEHEETS - 3ceati W &1 AN arfgn |/ =
To the West regional bench of Customs, Excise & Senace Tax Appellate Tribunal (CESTAT) at,

2" Floor, Bhaumah Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in pars- 1fal above
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The appeal to the Appellate Tribunal shall be filed iII'I quitdruplicate in form EA-3 / a
presefibed under Rule & of Central Excise [Appeal] Rules, 20601 J}n shall be accompan
Egams'r ane which gt least should be Ec:qmpanlcdql:n' g fee of Bs. 1,000/- Rs 5000/,
5. 10,000/ - where amount of duty demand [ inferest / pefialiy / refund .!13 upto 5 Lac., 5 o
a0 Lac and above 50 Lac respeciively i the form o fmm:i bank draft in favour of L,
Registrar of brapch of any nominated "public sector bank of the place where the bench of an
nomimated public séctor bank of the place where the bench of the Tribunal is situated.
Application made for %—T‘"“ of stay shull be accompanied by a fee of Rs. 500/ -
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to Tii'w Appellate
Tribunal Shall be Rled in qundru;iallrnrr in Form 5.T.5 as prescribed under Rule 9

Service Tax Rules, 1004, apf;lltdslhal be accompanted by & copy of m%‘un:lfr E.thﬂltd aﬁmns:
jone of which shall be certi copy] and  should ccompanied by 4 fees of Rs, ﬁ]‘,n’—
where the amount of service tax & nterest demand alty bevied of H?. a Lakhs or :
Rs. 5000/ u‘heﬁl'fhn amount ol service tax & interest EJEI Tldl?fjl_lfﬂ penalty levied is  more
than fiveé lakhs but no! exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest L‘Il_'l.?;'ﬂl"ldﬂl & penaly levied is more than fifty Lakhs rupees, mn the form of
rrossed bank draft n favour of the Assistant Registrar of the bench of nominated Publhc
Sector Bank ol the place where the bench of Tnbunal is situated, /| Application for
grant of stay shall be accompanied by a fee of R 500/ -,

faes affas, 1994 & owy 86 &1 TwumTat (2) 0F (24) & HoOS I & o 3O, Aevee
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 () & 024) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner
Central Excise {Appeals) (one of which shall be a certified copy] and copy of the order passe

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finanee Act, 1994,
an appesl against this order shall lie before the Tribunal on payment of 10% of the dury
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit pavable would be subject 1o a ceiling of Rs, 10
Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include

{1 amount determined under Section 11 B,

1] amount of erroncous Cenvat Credit taken,

[iii] amount pavable under Rule 6 of the Cenval Credit Rules

provided further that the provisions of this Section shall not apply to the stay

apphication and appeals J:n_-n-:lm[.g_ before any appellate authority prior to the commencement of
the Finance INu.'.ir.‘h‘l. 2014
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Fevision aﬂﬁhc atton lies o the Under Secretary, o the Government ol India, H:ﬂsm:n
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In case of any loss of g, where the loss oocurs in transgit from a factory to 8 warehousge or
to: another factory or Trom one Warehouse to another during the course of processing of the
pords in o warehbuse or in storage whether in o factory or ina warehouse
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In case of rebate of duty of excise on gosds exported to any country or terrtory cutside India
of on excisable material used n the manufacture of the goods which are ekxporied to any
country or territory cutside India.
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In case of gbods exforted cutside India export to Nepal or Bhutan, without pavment of duty.
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ORDER-IN-APPEAL

M /s, H.P Rajyaguru,Ambika Bhavan, Opp. GEB, Nana Mauve Main Road, Rajkot-360001 |
hereinafter referred to as “the appellant” | registered with Service Tax Department vide 5TC No.
AEBPR8480DSD001 has filed this appeal against OIC No. 28/ST/REF/2017 dated 24.01.2017
(hereinafter referred to as “the impugned order”) passed by the Deputy Commissioner, Service
Tax Division, Rajkot ( hereinafter referred to as * the adjudicating authority”).

2. Briefly stated, the facts are that the appellant had filed a refund claim for Rs.9,35,004/-
of service tax under Section 102 of the Finance Act, 19594 inserted vide Finance Act, 2016 for
providing services in the nature of construction services, work contract services to gover ment,
local authaorities etc, to the service receiver as a sub-Contractor. These works were falling at 5r.
No.12 of mega Exemption Notification No, 25/2012-5T dated 70.06.2012. However, the said
exemption from payment of service tax was withdrawn on certain services vide Motification No.
06/2015-5T with effect from 01.04.2015, The appeliant had paid the service tax on the activities
carried out by them on or after 01.04.2015. However, the exemption withdrawn on certain
activities mentioned above, had been roctored vide Motification Mo, 09/2016-5T dated
01.03.2016. Accordingly, the refund was filed by the appeliant for the service tax already paid
on the aforesaid services during the period from 01.04.2015 to 20.02.2016. The adjudicating
autharity issued show cause notice F.No.V/18-168/ST/Ref/2016-17 dated 02.12.2016 proposing
rejection of the refund claim for not submitting all refevant documents. This notice was
adjudicated vide the impugned order, wherein the adjudicating authority rejected the refund of
Rs. 9,35,004/- filed by the appellant.

3. Feeling aggrieved, the appellant had filed the appeal on the following grounds :

s that the adjudicating authority had erred in rejecting the claim of Refund of Service Tax
of Rs, 9,35,004/-/- holding that being a Sub-Contractor they are not eligible to claim
refund under Section 102 of the Finance Act, 1934;

s the service provided by the main contractor were exempt under clause 12 of mega
exemption Notification no. 25/201 3-ST dated 20.06.2012. Hence, works contract service
provided by the appellant as a sub-contractor to another contractor are also exempt
under clause 29(n) of mega exemption Notification no. 25/2012-5T dated 20.06.2012;

e that the harmonious reading of Notification No. 09/2016-5T dated 01.03.2016 and
Section 102 inserted in the Finance Act, 1954, it can be concluded that the services
provided 1o Government, which were made taxable w.e.f 01.04.2015 has been made
exempt again with effect from the date if contract for such services were entered into
before 01.02.2015 and on which appropriate stamp duty, where applicable has been
paid before the date,

« that consequent to this, as per clause 29(h) of the Mega Exemption Notification no.
75/2012-5T dated 20.06.2012, the services provided as a sub-contractor to another
contractor is alsc exempt with effect from that date;

e that Section 102 of the Finance Act, 1994 also provides for Refund of Service Tax, which
was paid on services which became exempt as per clause 12 A of Mega Exemption
Motification;

« That the refund claim is rejected on the ground that being a Sub-Contractor they were
not eligible for claiming refund as per Section 102 of the Finance Act, 1994. However,
the said reason was nowhere mentioned in the SCN;

ot AL
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4, personal hearing was held on 12,01.2018, Shri keyur Radia, C.A. appeared on behalf of
the appellant and reiterated the submissions made in the appeal memorandum, He reguested
to sanction the refund alongwith interest.

g, The appeal was filed before the Commissioner {Appeals), Rajkat, The undersigned has
been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of
appellant vide Board's Circular No. 208/6/2017-Service Tax dated 17.10.2017 and Board's
Order Mo, 05/2017-5ervice Tax dated 16.11.2017 issued by the Under Secretary (Service Tax],
G.0.l, M.OF, Deptt of Revenue, CBEC, Service Tax Wing.

B, | have carefully gone through the facts of case, the grounds mentioned in the appeals
and the submissions made by the appellant. The question to be decided in the appeal is
whether the appellant, being a Sub-Contractor of Main Contractor, who is providing Warks
Contract Services to the Government, is eligible for refund claim under Section 102 of the
Finance Act, 1994.

Ts | find that Section 102 is introduced by the Finance Act, 2016 to exempt certain
categories of services provided 10 the Government with effect from 01.04.2015, which were
parlier exempt by virtue of clause (a), {c) and (f} of 5r. No. 12 of Mega Exemption Maotification
No. 25/2-12-5T dated 10.06.2012, but have been made taxable w.ef 01.04.2015. Thus
retrospective exemption has been given for certain categories of services. Sub-Section (2) of
Section 102 also enables refund for service tax which have been paid for the period from
01.04.2015 to 29.02.2016. | also find that by virtue of Sr. No. 29(h) of Mega Exemption
Notification No. 25/2-12-5T dated 20.06.2012 services provided by sub-contractor is exempt
when services are provided by them is by way of works contract to another contractor
providing work contract services which are exempt. It is not in dispute that services provided by
appellant is Works Contract Service and failing under 5r. No. 12 of Mega Exemption Notification
and provided to another contractor who is providing Warks Contract Services to Government
which Is exempt. Hence, as per 5r. No, 17 read with Sr. No. 29(h] of mega exemption
notification services provided by the appellant was exempt uplo 31.03.2015. It is also not in
dispute that appellant has paid service tax for the period from 01.04.2015 to 29.02.2016.

a Therefore, | find that upto 31,03.2015, as discussed above, Works Contracts Services
provided by the sub-contractor and main contractor were exempt. From 01.04.2015 services
provided by both categories of contractors became liable for service tax. In this situation when
services provided to Government became retrospectively exempt, the benefit of exemption
should alse be available 1o sub-contractor. Ultimately, sub-contractor is providing services to
Government only though main contractor and such services is meant for Government only. It is
also pertinent to note that in Mega Exemption Notification clause 12A has been inserted woef
01.03.2016 to retrospectively exempl services provided to Government and clause 29(h) is
already there which provides exemption 1o 5u b-contractor, Thus, | find merit in the contention
of appellant that, though they are sub-contractor, they are eligible for refund under Section 102
of the Finance Act, 1994, Accordingly, in my considered opinion, refund is to be granted to
appellant as claimed by them.

. 3 | further find that by virtue of provisions of Section 102 of the Finance Act, 15594 read
with clause 12A and 25(h) of the Mega Exemption Notification, services provided by appellant
became exempt from 01.04.2015 and thus service tax paid by the appellant for the period from
01.04,2015 to 29.02.2016 is not at all payable. In this, service tax paid by the appellant becomes

Noadtu
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‘Deposit’ with the department and thus the same has to be refunded any way. In this count
also, appellant is duly eligible for refund as claimed by them.

10. | alen find force in the argument of the appellant that the refund is rejected by the
adjudicating authority on the ground that the appellant being a sub-contractor, is not eligible to
claim refund under Sect:on 102 of the Finance Act, 1994, without mentioning the said reasons
in show cause notice. Thus, refund claim is rejected sravelling beyond the scope of show cause
notice. Thus, on this legal ground also, | find that refund is to be granted to the appeliant.

11.  Further, rejection of rafund also fails the test of equality since there may be cases of
non-payment of service 1ax in the said category, on the date when retrospective exemption has
been granted, which will automatically go in the favour of those assessees who have not paid
service tax and those will not pay since retrospective exemption has been granted.

12.  Considering the above, | hold that the appellant is duly eligible for refund af Service Tax
under Section 102 of the Finance Act as claimed by them and therefore | order the adjudicating
authaority to pay the refund as claimed by the appeilant.

13.  In view of above, the impugned order dated 24.01.2017, is set aside and appeal 15
allowed.

14. The appeal filed by the appellant stand disposed of in above terms.

_BALBIR SINGH)

ADDITIONAL DIRECTOR GEN '

AT Al }_-"[m.EAD:
516115

Date; 01.2018 F No. V21 3TRAIZ0MT

BY RPAD,

To.

M/sH.P.Rajaguru,

Ambika Bhavan,

Opp. GEB, Nana Mauve Main Road,
Rajkot-360 001

Copy 1o

The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone.
The Commissioner, CGST & Central Excise, Rajkol.

Assistant Commissioner, Division-1, Rajkot.

The JUAddl Commissioner , Systents, CGST, Rajkot
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