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(A)

s'rTR ddc, 3lrqf,d (}fi-dfl), iTil-+tc E-dm crfud /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

$c{ 3rq.€/ Il.q-ad 3rq-rd/ lqE€/ sdEr6 }q.ff, Adr:q rfrA T6/ $-{16{ rlfl+td / dr8;r4{ I rmiqrrt aero 3qtfrfu.a gr{t

{d }rl i {G-a: /

Arising out of above menlioned OIO rssued by AddrlionauJoinrDepuly/Assislanl Commissioner. Cenkal Excise / Service Tax.

Rajkot / Jamnagar / Gandhidham l

3l4irfiat & cffi 6r drrl (rd qa /Name&Address of the Appellants & Respondent :-

LM/s. Penta Global Engineering Co., 212. Nco Square P. N. Marg..larnnagar - 361

008.

aq 3ne!(yfi-d) t zqfua +t6 zqk ffiafua airfi fi jq.[€ qrffit / qlfu-r.rr fi sFH ]r$-fr arJI{ 6{ sq.dl tt/
Any person aggrieved by lhis Ordecin-Appeal may lrle an -appeat lo ihe appropnale authorit:/ in lhe toltowinq way

JfFr lrq r.d_sjiaqtd er-a rd'+dE{ Jra,dr4 ro?'fu€{ur 6 qF }l-qrd +-4s:rqr{ rra xffi{F 1944 d ql{r 358 S
reta-r-a Q-a rfuftq-F- 1994 & trr 96 q lr;pl: ffiijt+. rrr5 8t ar rr$ | ;r "

Appeal lo Cusloms, Excise & Service Tax Appellate Tribunal under Seclion 358 ol CEA. 1944 / (Jnder Section 86 of lhe
Finance Act, 1994 an app€al lies to:

TJfr*.rot far+a t €leFlrd {:n arri fiar rrcr Affiq 3;qrad 116 !r{ idr6{ .n'iffiq ;{rq'fu+Tsr *r E:}c qr6, *s r#+ a
z. :m *l Tcq. + fa"*', +t & aI* IB(. r/"

The special bench ol Customs, Excise & Service Tax Appellale Tribunal of Wesl Block No 2 R.K Puram New Delhr in alt

'nallers relalrng lo class ficat'on and valuatton

I{{f4; q?r.Sd 1(a) 4 dT( ,r= l.dfd fi jrdln't tlv Fai Idti $-fi erB +?tq tcE r'E \.d Sfi6{ ifiir#q -qra}6&]
tfu) fi Eli'dF el-ffr'fr?e6] <iafra ra ale-S rkci r€rdl' lr.Fa-drj. l/ootr fl *t sr* arnq U

To the West regional bench of Customs, Excise & Service Tax Appellale Tribunal {CESTAT) at. 2" Floor. Bhaumali Bhawan
AsaMa Ahmedabad-380016 in case of appeals other than as mentioned in para- t(a) above

]lffiq {|q]fur,sr * sqlr Lq-d q<d 6.4 fi h( iFA-q rflre al-6 (3rdiq) f*.qff.d-&. 20oj } ft"{}r 6 i 3iari-d ftfft-d i6q
,rt qFT EA-3 6) qR cfiqi eJ ffir sra qrft(' I F;ra t anr t rs ('fi cfA * ETq ari r.+ra rr+ $r a;izr .;qIJ fr eia
jiT Friqr llq reir. svr' 5 F-@ r'r trrF iFr. 5 6ng rqrr qr 50 a-s r.{- fr.F rnrdr 50 gu rsa i'yfu+ I a.] rfffl: I000/-rl', 5 000/ $'i, )ffa t0 000/ qn a' Alift- ,tFr e-E St qff clre Frr ftnft4 eF 6l ,rir a FEfu; )rffiq
;qrcfilF{u' *t nre- J .Gr{+ ;f*F.r{ * arF rr Ed u' .stft-ra err I d6 edR- rrit asrtFa +fi BrFc &Rr k{l Fl.n .f*r
iafoa g'qz gl 

5r-a. +6 Ar r€ rTqr. | 6ffl Erfir s-fi {rd.o-a xdljtq ;{rarfuF.ur St errE1 F!.? t errq yrar (R yrlrl a
R' lr.irF-q, +-{u 500/ Iq\r Fr Fijfta era rlEr 6rn, drrF t/

The appeal to the Appellale Tribunal shall be liled in quadruplicate in form EA-3/as prescribed under Rule 6 of Centrat
Excise (Appeal) Rules, 2001 and shall be accompanied againsl one which al least should be accompanaed by a fee of Rs.
1,000^ Rs 5000i_. Rs.10.000/ where amount of duly demand/interest/penallykefund rs upto 5 Lac.. 5 Lac lo 50 Lac and
above 50 Lac respeclively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominaled pubtic
seclor bank of the place where lhe bench ot any norninaled public seclor bank ol the place where the bench of the Tribunal
is siluated. Application made for granl of stay shall be accompanied by a iee oi Rs 5001

]rffiq rqrfrrr{lr - s-Fsr }4ff,, Ea Jfuiis-{ 1994 Sl trRr 86(1) t ]rfria dr6{ fi{rrdrdT. 1994. * f.{E 9 t + -rd
ffqtlra qqr S.T.-5 f qR cfid * A dr s#r (rq ys* mq ft's :ntT i fui-a 3*ro 6r rrat Bi rs*r cA .* ; ;* ;
{Td, .A:E cfi q;t'tla Ft,rlBFr;'r EE-p F FF p *p ca c? A g'q IFr F.dr#r Sr rir .-q-} +1 Frr fi Frrral ,rq-
,drfrr Fc's 5 rs {T 

'ES 
+}r. 5 {rs 5cq qr 50 drG agq € 3l:ldr 50 dlg $c(. i JrfttF t al 6flrr: 1,000/, {qi. 5.000/-

fu Snrar l0 000/ Rr, fi Fr"fftF 
".Fl ?Fa * qF .{iir/ 6rr ffu'fi, :55a *r aqara +iafu. i#to -qrqlfu-qiar fi erEr a

srg4 rdFarr e ,,rn { E;* aft qrdH srl } i+ edR' i'i rgrFe-d a* grra d.rc F+-sr sr,n urFn r rae-a src? € srrr;
+fi A rw arsr *- 6tdr Erfrc 3-6i gEtftd irffirq fi rneT Rra t r irzra }raer (rc -rT+r) 4 nI ia-aa.w * rrq
500^ {cq 6r G'.ri'ft-d is iflr 6-{4r Ftrr t/

The appeal under sub section (1) of Seclion 86 of lhe Finance Acl, 1994. to lhe Appetlale Tribunat Shalt be filed rn
quadruplicale in Forn ST5 as prescribed under Rule 9(1) of the Service Tax Rules 1994. and Shalt be accompanied by a
copy ol lhe order appealed againsl (one of which shall be cerlified copy) and should be accompanied by a fees ol hs.
1000/ where lhe amounl of se.vice tax & interesl demanded & penalty levied of Rs. 5 Lakhs or less, Rs.50O0/, where lhe
amounl ol seNice lax & interest demanded 8 penally levied is more than five lakhs bul not exceeding Rs. Fitty Lakhs,
Rs.10.000/_ where lhe amounl of service tax & inlerest demanded & penally levied is more than tilty Laihs rupee;, in the
form of crossed bank draft in favour ot the Assislanl Registrar of the bench of nomrnaled Pubhc Sector Bank of the place
where lhe bench of Tribunal is silualed / Applicalion made for granl ol stay shall be accompanie{i by a fee of Rs 500t
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(v)

ft'a yftA-ry, 19s4 A qm 86 61 3q,rrRr]t (2) lri (2A) * 3ffi4a aj A qdl d-d, $-sl6{ lM, 1994 * frtr{ 9(2) ('4

9(2A) 6 .r6n ftqtft-a cqr s r -7 ,i St sr ri;zfi !-E fs+' nr'rr }r"{{d, aidi{ 3?!rr fli4 3llrdr }rg+a (lrfd), }-Sq r.cr{ 1lt4
6{RT qrlrd 3ne1r & cfiqi Fdra 6t (r Ii t (.6 cft qnFrd d-* qrts(') lif{ 3nq€ <crT {dr{{ nE-+a 3l:rdr sqFr€, Adrq
r.ql4 ali-fi/ t{r6{, +t lrff-drq -qrqrfufi{oT 4t }lifd rT 6{* +r ffdrr d ard 3flerl Ar cfr afr €nr jt TiFrd {a* frfr r /
The appeal under sub section (2) and {2A) of lhe seclion 86 the Finance Acl 1994. shall be filed in For ST7 as prescribed

under Rule I (2) & 9(2A) of ihe Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner

Cenlral Excise or Commissioner. Cenlral Excise (Appeals) (one of which shall be a certified copy) and copy of lhe oder

passed by ihe Commissioner authorizing lhe Assistant Commassioner or Deputy Commissioner ol Ceniral Excise/ SeNice Tax

lo file the appeal before the Appe,lale Tribunal.

(ii)

(c)

finr rfc$ idq iFre efa sd x-dr+r xfflq erQ6{sr (fr) + sfr rffii * Er8-i fr *;frq 
'.qrd 

?16 ]rfuF-q-q 1944 A
rrRr 3-5q6 * ]fiii-a at & fffiq' xfuB"{F, 1994 *l rrnr 83 a }ia-,ta id,]6{ 6t tfi aq fi ,r+ t. fq nr*r * cfi s$d-q
qrfufiwr c-3r-fd 6a$ FEq ricla T6id-dr { qr,T * 10 cfiI]a (107"), TE ai4 !-ii 4qtar ftErFd t, qI gdriT s{ *'d-d rdrar

Bfiad F, 6r tJldri'isqr r(,. errs'fu a6 !rm'+ }iFJl-d frrT ffi Bri ars:rift-a tq ffir es rns rvE t irfu+ a frr
A*fiq ricE srtr (.{ d-dr{i( t 3iiriE ?Fr i+q ar' ?16. * ftB Trft-d t

(i) rn"' rl A & 3ldri-{ aFF

(iD Sdt{ rqr fi ff .rl ,rfra {rfi}
(iii) iiris anr ffii * fi{ff 6 & ru?h aq r€{
, E"ili s-d fF 9.6 qRr * crE?.'rf A-ffiq'(ff 2) i{tf;i{F 2014 * 3{ri!r t {n Eifi 3{freq eIMl +, Ef;sr Fd-{r$n-i

Frzrf, 3rS r.d riqrfr at dr{ 6i 6fn/
For an appeal to be liled before the CESTAT. under Seclion 35F ot the Central Exc6e Act, 1944 which is also made

applicable lo SeNice Tax under Section 83 of lhe Finance Acl. 1994, an appeal against this order shall lie before the Tribunal

on paymenl of 1o9o of the duty demanded where duy or duty and penally are in dispute, or penally. where penalty alone is in

dispule, provided ihe amounl of pre-deposil payable would be subjecl to a ceiling of Rs 10 Crores,

Under Cenlral Excise and Service Tax, 'Duty Demanded'shall include :

(i) amounl delermined under Section 1l Di

(ii) amounl of erroneous Cenvai Credil lakeni

(iii) amounl payable onder Rule 6 of lhe Cenval Credil Rules

, provided lurth$ that the provisions of lhis Section shall not app,y to lhe stay applicalion and appeals pending before

any appellale authorily prior lo the commencement of the Finance (No.2) Act, 2014.

rrra c.r6rt 6l tritrlUr 3rri6a i

R6vision dpplic; on lo Govomment of lndie:
; rrrtli F ffis- ffi Fffid e#* p *fiq :-re grq vtuilqr{ 1994 tI urr 35FE + cirr qi?I6 fi }FrF 3r*{

;ji; -r;Ra ii=" *t rirE- C"u E== ,-rr#. ,rde '*i,- aTrt .cB Jr{a f,q rrd-d ri€d RFt r+ h-S-110001 4l

Gi{I Jrar EGqr / "

A revision application lies to the Under Secretary. lo the Governmenl of lndia, Revision Applicalion Unil, Ministry of finance,

Oepanment oi Revenue. 4th Floor. Jeevan Deep Building. Parliament Sireet, New Delhr'110001, under Seclion 35EE ol the

CEA 1944 in aespect of lhe following case, governed by lirst proviso to sub seclion (1) of Section_3sB ibidl

qA n-rEtES aiF{IEr 6 FrFfr x..rdlaiF8-rFis Frd +1 * 6rrsr} i trcR.-rd 6 qrrn-Fa + dirrd qr ffi iGq a'rsr} ql

SiGdt(ra;}r$r'4Et{E}}r<rrr-6qrr+r,{+atrrfr.q-qr4rr3|qrFiq|c-JR+t'ra}(186,!1+.A{raffi6.,rqriqr
BiS ,rJR ,16 * Fa & .{6EF * a.iq-d Fl/
ln case of bny bss of gtods where the loss occurs in transit tom a factory to a warehouse oa to another factory or from one

warehouse lo anoiher during lhe course of processing of the goods in a warehouse or in stotage whelher in a factory or in a

rrrfa t 6ra{ ffi {F! qr air 4t fud 6{ ra srd s ftfflq F q{€d 6.t FrF c{ lrft 4S idq dqa e.r6 +' gd (ti.) *
ErFi A fi rra + Erdr ffi nE( qI er{ aT ilqri 6 4S F I

tn case of rebate of duty of excrse on goods exported lo any counlry or lerritory oulside lndia of on excisable malerial used in

he manufaclure of the goods whach ale expo(ed lo any country or terrilory oulside lndia.

rft rar< r1a ar {zrar+ i}c Eal srrTa fi {rE{. icra rr {.ra 6l flriT furd E ql Trqr tl /

tn case ol 
-goods 

eiponed outs,de lndia exporl 1o Nepal or Bhulan wilhout payment of duly

FAftiz J.a,rc * ,qeF ?Fzi $ ,'"rda + ?" 71 qa if? 5I r'FlQ-rF -d t€* ?RE crdlFi 6 -aa a.a-fr ;rg t Jt{ w
:irarr 3r :da rrfiar * i.a.r, fai r.Om-a 1a :j. rssa A rrRr lo9 + eara ftq: fr zrl arto yrra s,,rqrEfu rr{ qr ard d
q'rft-d fft' nt tr/
Credit of any duty aitowed lo be uiilized lowards paymenl of excise duty on final products under the provisions of this Acl or

the Rules m;de ihere under such order is passed by the Commissioner (Appeals) on or afler. the dale appoinied under Sec.

109 of lhe Finance (No2) Acl, 1998.

3q{tid 3ri(a fr dt cftqr e{, lI@t EA-s fi ;t fi ldrq tflrfi Ti4 (]l{r4 ft{srr$, 2001. * fi{r{ 9 + rd'ri AffftE t
rs:nai+atc!-a3Fr6+rf,rrdA,qirarftnr:errra3{|tqa-+sI.Ia;r3rE!raj'+F3ne?lffdc-?q-TiG-frArsrd'
i+6;i-s'q a ra. r."r. tlF+ r&F'n tg+a *t t"t' J5 FF 4 iF 

"tnff-a 
rji= & ]rff{Jt 6 PIeq +' dtr q{ TR'6 *I qfa

rfrra fi Jrcl qr?dsl i
The above application shatl be made in duplicate in Form No EA'8 as specified under Rule. I of Cent.al Excise (Appeals)

Rules. 2001 ;lhin 3 months from lhe dale on $,hich lhe order sought to be appealed aoarnsl is communicated and shall be

accompanied by two cop€s each o{ the OIO and Order ln-Appeal ll should also be accompanied by a copy of TR-6 Challan

evidenaing payment of prescribed fee as prescribed under Seclion 35-EE of CEA lg44 under l\,{ajor Head ol Accounl.

l|ailrrd 3{ri(-a + Eq ffi{A-F Aqita rf"? e rraErl # ,'ral G-' I

iif ii-, G" q6 drs 6qt qr ,"-S 6ff i a .va 2667 6r $Trar Rql rrc ltr qfr +iara r+a q+ Rq .qn *;4ar d ;1

sqi tooo -/ 6r rrrard fuqI drT
The revision appication shall be accompanied by a fee of Rs 2O0l where lhe amounl involved in Rupees One Lac or less

and Rs. 1000/- where lhe amounl involved is more lhan Rupees One Lac

qfr rq 3ne!r t ng Fd re?t 6r E-ffralr e { a.;*F {4 xarl + ?E ?14 6t tfir,a sq{{a aa t Bql 3ld-r ErF}r 5t d2-q }
Fra rF rrt & ft-q qd aEi F {ri 4 €i( arr}ra rffia rqrfonq h "+ }ird r- s"ffa E[6F al r's xridT t*-ql srar 6 i
in cjse. rf the order coveis vanous numbers of order- in Original, fee for each O.l.O. should be paid in the aforesaid manner.

nol withstandang the tacl that the one appeal lo the Appellanl Tribunal or lhe one applicalion lo lhe Central Govt. As the case

may be, is fiiled to avoid scriptoria work il excisinq Rs 1 lakh fee of Rs 100/_ for each

aqtTfllFld -qrqrfrq ?16 3rfrfi{{, 1975, * 3rq.*,1 * ]I.ffr{ {d 3{ra?r !.4 ,lalJla',3A?iar fr cra q{ F'qlfrd 6.50 5qi Fr

arqrfq ?rE6 iaGa dir Frdr qrfrqt /

One copy'o{ applcation or O lO. as lhe case may be, and the order of the adjudicaling aulhority shall bear a coun fee stamp

d ns 6.SO as prescribed under Schedole I rn terms of the Courl Fee Acl 1975 as amended

{tn,I n6. aidiq 5arrr4 ?1E' \ra E-dr4i{ 3rq'iffq ErqrQ";{sr (?irn faq ffil 1982 * qFrA \rd 3r,{' iaHrd Flniii a}
qEFda 4-{? drd fu 6 :rtr $' t-zra fi6fd-: B-qr,r,l i I 

'l

Altention is also inviled lo the rules covering lhese and other relaled mallers contained in ihe Customs, Excise and Service

Appellate Tribunal (Procedure) Rules. 1982

3iq 3rdtaE cTMt d 3rff{ arfufr 6d t €iifua ;qlq6, tf6Td $t{ Ta-df,c crdtrrdi * fa! ffifrr$ frr{Ftq aaHrfc

www.cbec gov.in +t -g E.s-A t | /

For the elaborate. detailed and latesl provisions relating lo ,rling of appeal ro lhe higher appellale aulhority lhe appellanl may

refer lo the Deparlmenlal websile www cbec.gov tn
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(E)
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(G)



Appeat No: V2l34/RAJ/2017

3

:: ORDER-IN.APPEAL ::
M/s Penta Gtoba[ Engineering Company, 212-Neo Square, P.N. Marg,

Jamnagar (hereinafter referred to as'the appettant') has fited the present

appeal against the Order-ln-Original No. 105lADC1PV12016-17 dated

26.17.2016 (hereinafter referred to as 'the impugned order'), passed by the

Additionat Commissioner, Central Excise & Service Tax, Rajkot (hereinafter

referred to as "the lower adjudicating authority").

2. The appettant is hotding Service Tax Registration No. AECPB5823NSD001

and providing seryices viz., "Manpower recru'itment suppty service", ',Erection,

Commission and lnstattation service", " Construction service other than

residential comptex, inctuding commercia[/ industria[ buitding,, etc.,

classifiable under Section 65(25b) read with 65(1051(zzql, Section 65(105)

(zzzd) and Section 65 (105) (zzzz) of the Finance Act, 1994 (hereinafter

referred to as "the Act").

3. The brief facts of the case are that the appettant had been providing

taxabte service since FY 2011-12 and charged & cottected service Tax from

their service recipients but not paying service Tax to the government account;

that they had not fited sr'3 returns disctosing details of services provided by

them during F.Y.2011-12 to 2014-15. The officers of centrat Excise & service

Tax, Rajkot visited the premises of the appettant on 01-09-2015 and recovered

incriminating documents pertaining to the services provided by the appettant.

ln the statement of Shri Binu Batkrishnan, proprietor of the appettant, stated

that he deposited service Tax as per his convenience and due to financiat

crunch he coutd not deposit Service Tax. He accepted to pay att outstanding

service Tax as they had charged and cottected service tax on invoices from

their clients however, there was no payment of service Tax to the tune of Rs.

42'75,674/- and submitted worksheet showing the detaits of gross income and

outstanding Service Tax tiabitities as detaited below:

)e9

Year
Certified Bitt

Amount Rs.

Totat ST

Amt (Rs. )

sr(7s%)

Paid By RIL

Rs.

S.Tax

(25%) Paid

By PGEC

Rs.

ST PAID ST TO BE

PAID

Rs. Rs

2011-17 16,79,558 2,07,593 1,55,695 51,898 51 ,898

2012-13 1,24,82,353 15,42,819 10,00,187 5,4t,632 5,4L,632

2013-14 2,64,56,612 32,70,037 7,14,668 75,55,369 17,88,710 7,66,659
7014-15 2,28,27,156 28,21,436 53,220 27,68,716 0 27,68,216
?015-16

(Upto 30-

06-15)
57,03,188 7,40,799 7,40,799 0 7,40,799

Totat 6,91,48,867 85,82,685 19,23,770 65,58,915 23,83,240 42,75,674

Page 3 of 13



Appeat No: V2l34lR J 12017

3.1 On basis of documents submitted by the appettant vide letter dated 07-

12-2015, it was confirmed that during FY 2012-13 to FY 2014-15, an amount of

Rs. 59,18,115/- was charged and cottected by them as t but they paid onty Rs.

22,90,229/- onty of Service Tax and Rs. 6,44,816/- as interest for detayed

payment as under:

1,87,?37

3.2 lt was also found that they had received services from M/s. Urja

corporation and even though 75% of service Tax for Manpower suppty services

provided by M/s. urja corporation, they had paid entire amount of service Tax

to M/s. Urja i.e. 100% of the service tax amount and had wrongty avaited

CENVAT credit on entire amount of service Tax paid by them to M/s. Urja

which.

3.3 The appetlant had faited to discharge true and comptete service tax

tiabitity of Rs. 38,95,4721 - during the period from F.y. zo12-13 ro 2014-15,

which is summarized as under:

3.3 The appettant had agreed in statement dated 01-09-2015 to pay service

Tax and interest and they paid some amount vide various chaltans during

investigation, as per details given betow:

4

U

st9

{Amount in ruDees)

Total service Ta( pajd during the year (prior to
initiation of the inquiry)

F.Y

Gross Receipts
(Taxable value

of the
se.vices)

5. Tax

charged and

coltected at
the

appticable
rate

Totat
lnvoice

amount

Cash paid
CENVAT

utitized
lnt. paid

aid

Totat
Amount

Total

Service tax
payabLe by

them ' as

on

initiation of
the inquiry

2010-1'l 0 0 0
2011-12 0 0 0

2011-13 1,41,61,887 5,61,180 1,47,23,067 4,05,923 1 ,55,259 14,598 5,75,780 0

201)-14 1,U,56,637 25,88,719 2,90,45,156 't6,97,069 31,978 5,10,218 73,59,265 8,59,672

2014.15 2,28,27,154 ?7,68,216 1,55,95,370 0 0 0 0 27,68,216

TOTAL 6,34,45,678 59,18,115 6,93,53,793 21,02,992 6,44,816 29,35,045 36,27,886

TAX (Amount in Rs. )
E5 R cE P YA LEAB T EH R 0E N

F.Y

GROSS

RECEIPT

(EXCLUStVE

0F S.TAX) -

ABATEMENT

EXEMPTION

CLAIMED , IF
ANY

S.Tax at
the

appticabte

rate @

12.36%

S.Tax to be
paid on

MRS

service
received

from sub-

contractors

Totat
Service

Tax
payabte

by M/s.
PGEC

service tax
paid

through
Cash (other

than
interest)

Service

tax to be
recovered

2010-11 0 0 0 0 0 0 0
2011-12 0 0 0 0 0 0 0
2012-13 1,41,61,912 85,42,342 6,94,579 80,346 7,74,925 4,05,973 1,69,002
2013-14 2,64,56,605 65,91 ,557 24,55,310 0 24,55,320 16,97,069 7,58,251
2014-15 2,28,27,176 4,30,583 ?7,68,219 0 77 .68,219 0 27,68,?19
TOTAL 6,34,45,693 1 ,55,64,482 59,18,'118 80,346 59,98,464 z1 ,02,99? 38,95,472

Page 4 of 13



Appeat No: Yzl 341 R}Jt2017

St. No. Chattan No. & Date Bank Amount(Rs.)
01 01083 dared 07-09-2015

Bank of Baroda

20,00,000/-
02 0784 dated 28-09-2015 14,73,8551-

03

01083 dated 09-10-2015
(totat chattan amount Rs.

8,26,1451-)
61,020/-

Total Payment against the Service Tax tiabitities 35,34,8751-

le

3.4 Show Cause Notice No. V.ST/AR-JMR/ADC/BKS/179/2015-2016 dated

10.02.2016 was issued demanding Services Tax of Rs. 38,95,4721 - atongwith

Education cess and Secondary & Higher secondary Education cess under proviso

to Section 73(1) of the Act read with Section 68 of the Act. Rs. 35,34,g75l_

deposited by them during investigation was proposed to appropriate against

their service tax tiabitity. lt was proposed to recover the interest at the

appticabte rate under section 75 of the Act and also demand wrongty avaited &

utitized cenvat credit of Rs. '1,87,237 l- under provisions of Rute 14 of cenvat

credit Rutes, 2004 read with proviso to sub-section (1)of section 73 of the Act

atongwith interest. show cause Notice a[so proposed to impose penatty under

Section 76,77(2) and Section 78 of the Act.

3.5 The tower adjudicating authority vide impugned order confirmed the

demand of Services Tax of Rs. 38,95,472r- inctuding Education cess and

secondary E Higher Secondary Education cess, under proviso to section 73(1),

read with Section 6g of the Act and Rs. 35,34,g75l- atready deposited into

government account was appropriated. He ordered to tevy interest at the

appticabte rate under section 75 of the Act on the amount of service tax as

confirmed and atso order to appropriate the interest amount of Rs. 7,24,9001-

paid by appeltant. Penatty Rs. 10,000/- was imposed under Section 77 of the

Act and penalty of Rs. 38,95,472l- under Section 7g of the Act.

4. Being aggrieved with the impugned order, appettant preferred the
present appeat, mainly, on the fotlowing grounds:

s'd/
1. They had sub contracted some work to their sub-contractor and avaited

service Tax credit on the service Tax paid by their sub-contractors as it
is their input service used for providing taxabte service.

2, Based on the invoices, ledgers, profit & loss accounts and audit financiat

statements, they had calcutated Service Tax of Rs. 35,34,g75l- payabte

for the period from Aprit,2012 to March,2015 and interest of Rs.

7,24,9001-. They have atso paid the service Tax atongwith interest

thereon.

5
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3. The Service Tax was deposited as and when funds coutd be arranged as

the service receiver being Retiance lndustries Ltd., they were not

getting the bitls reatized in time and bitts were kept pending for long

time but they had to make payments to the labour, equipment etc and

due to these reasons, they had suffered huge financial crunch resulting

into non deposit of Service Tax during the period under reference.

4. They had shown Service Tax payabte in their books of accounts and the

entire bitling were recorded in the batance sheets for the entire period

and thus it cannot be atteged that they had any intention to evade

payment of Seruice Tax. The on[y cause for non payment of Service Tax

was financial crunch.

On being pointed out about short deposit of Service Tax of Rs.

42,75,674/-, they paid Rs. 43,00,000/- towars their Service Tax tiabitity.

They had provided manpower recruitment/ supply agency services and

services related to erection, commissioning and instaltation services.

The services retated to manpower was provided to M/s. Retiance

Industries Ltd and as per the Notification No. 30/2012 dated 20.06.2012,

25% of Service Tax on the gross value of the services provided was to be

paid by the appettant and on remainingT5To of gross vatue, Service Tax

was to be paid by M/s. Reliance lnd. Ltd. as service recipient.

Accordingty, the invoices prepared against this service was ctearty

reflecting the amount of Service fax,25% to be payabte by them and on

remaining 75% payabte by Reliance. They had charged and cotlected

Service Tax on 25% of gross value. For other services, they charged and

cottected the Service Tax at futt rate applicabte at the material time.

They witt provide a copy of the chartered accountant,s certificate to the

effect that the Service Tax credit was avaitabte and not ,written off,

from their books of account and stated that a copy of the cA certificate

to such effect is attached herewith. $dC
The total demand of Service Tax of Rs. 38,95,4721 -, is not correct as

catcu[ation of Service Tax for 2012-13 appears to be erroneous and they

ctaimed correct Service Tax payabte is Rs.5,94,530/- and not Rs.

7,74,9251- as demanded in the Show Cause Notice.

The entire amount of Service Tax has been paid before the Show Cause

Notice was issued. There was reasonable cause of non-realization of bitls

from service recipient and thus they were facing financial crunch and

7

8

9
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there was detay in making payment of Service Tax. However, entire

amount has been paid wetl before issue of Show Cause Notice.

10. As per Section 76, when the entire Service Tax and interest is paid

within 30 days of the date of Show Cause Notice, then no penatty shatt

be levied and atl proceedings shalt be deemed to be concluded. That

their case fatls within the provisions of Section 80 and they requested to

drop the entire proposals to impose penatties retying on the foLtowing

case [aws:

o Bharat Forge Ltd vs CCE, Pune-ll cited in 2016 (42) STR 312 (Tri. ilum)
o Radhe Residency vs CCE, Surat cited in 2016 (42) STR 65 (Tri-Ahmd)
o ITC lnfotech lndia Ltd vs CCE, 5T &Cus, Bangatore cited in 2016 (39 STR 81g (Tri-

Bang)

o lnfotech Enterprises Ltd vs CC, XEx, & ST, Hyderabad cited in 2015 (37) STR 402
(Tri-Bang)

. Commissioner vs Y. SuniI cited in 2014 (35) STR Jt34 (Kar)

. Commissioner vs tCE Network pvt Ltd cited in 2015 (39) STR J90 (Kar)

. Commissioner vs CABS tndia cited in 2015 (39) STR J176 (Kar)

. Commissioner vs l,lacro Service cited in 2015 (37) STR J130 (Kar)

11. Due to interpretation of various provisions, the Service Tax was not paid

and requested not to impose penatties by invoking provisions of Section

80 of the Act. The option to pay penalty @25% may be granted on the

batance amount, if any. The imposition of penatties is not sustainabte

when the benefit of waiver of Show Cause Notice itsetf was to be

granted in terms of Section 73(3) of the Act.

5. A personat hearing in the matter was hetd and Shri R Subramanya,

Advocate and Apeksha Subramanya, Consultant reiterated grounds of appeat

and submitted that the demand shoutd have been of Rs. 35.34 lakhs and not

38.95 takhs, which happened due to wrong calcutation of Service Tax

payabte in 2012-13 by the Department; that abatement has been counted

@60% onty whereas it shoutd be @67% as per Notification in respect of

Erection, commissioning E instattation service in z01z-13; they requested

to atlow them to submit written ph submission in this respect within 7 days.

5.1 The appettant vide their letter dated 17.11.2017 submitted detaits o

lv)
7

t
payment of Service Tax and ca[cutation for the year 2012-13 atongwith

ca[culation sheet etc. They atso submitted copy of calcutation sheet for

avaitment of Service Tax credit based on invoices issued by M/s. Urja

corporation as wet[ as worker lnsurance poticy. They have also submitted

reconciliation of total service revenue with 26A5, profit & Loss Account and

with sr-3 returns. The documents submitted atong with letter were found
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to be computer printouts without any s'ignature/authentication. The duty

catcutation faited to describe as to how this was arrived {t and under which

service category. lt was also sitent on demand of Rs. 80,346/- on manpower

recruitment or suppty agency services on reverse charge mechanism for the

service received by them from their sub-contractors.

FINDINGS:

6. I have carefutly gone through the facts of the case, the impugned order,

the appeat memorandum and submissions made during and after personal

hearing. The issue to be decided in the present appea[ is as to (i) whether the

appetlant is tiabte to pay Service Tax of Rs. 38,95,472/- as demanded in the

Show Cause Notice or of Rs. 35,34,875/- as c[aimed by the appettant and (ii)

Whether they are tiabte to penatties under Section 77 and 78 of the Act or

otherwise.

7. I find that the appettant paid Service Tax of Rs. 35,34,8751- out of totat

demand of Service Tax of Rs. 38,95,4721- before issuance of Show Cause Notice

and they have never chatlenged the taxabitity of the services provided by them

however, they have contested Service Tax catcutation for F. Y. 2011-12 and

2012-13. The appettant in his statement dated 01.09.2015 has submitted

worksheet showing detaits of gross income and outstanding Service Tax

tiabitity. On the basis of documents viz. ledgers, invoices, form No. 26A5,

financial statement etc. for F. Y. 2012-13 to 2014-15, the department

concluded that the appellant had cottected Service Tax to the tune of Rs.

59,'18,118/- from their service recipients and they were tiabte to pay the same,

as detailed at para 6 of the Show Cause Notice as wett as irnpugned order. lt is

atso atleged that appetlant had paid Rs.21,02,9921- Service Tax and remaining

amount Rs. 38,15,123/- p[us demand of Rs. 80,346l-, totat Rs. 38,95,4721 - was

required to be paid by them, whereas the appettant paid Rs. 35,34,g75/-. 
- n

sld4
7,2 With regard to non-payment of Service Tax on reverse charge mechanism

on Manpower Recruitment and Agency Services received from M/s. Urja

Corporation, the appetlant has not spetted out a singte word in their appeal.

memorandum. since the investigation has found out that they were required to

pay Service Tax on 75Y. of the vatue of services received from the service

provider as the service provider has paid Service Tax on 25yo of the vatue.

Therefore, I have no option but to hotd confirmation of demand of service Tax

of Rs. 80,346l- correct as done in the impugned order.

8 W'
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7.3 As far as Service Tax tiabitity for the year 2011'12 and 2012-13 is

concerned, the appettant has submitted catcutation sheet showing the Service

Tax l.iabitity at Rs. 5,94,530/-. However, Service Tax of Rs. 80,346/- on

manpower supp[y service has not been added by them which needs to be added

and after adding this, total Service Tax tiabitity for F.Y.2011-12 and 2012-13

woutd be Rs.6,74,8761- and not Rs. 5,94,530/- as ctaimed by the appetlant.

The Show Cause Notice has arrived at Service Tax tiabitity o'f Rs.7,74,925/'for

F. Y. 2011-12 and 2012-13 inctuding Service Tax tiabitity on manpower

recruitment services, which is confirmed in the impugned order without any

detaits or calcu[ation. To ascertain the correct Service Tax tiabitity, [etter F.

No. V2l34lRAJ/2017 dated 21.11.2017, dated 01 .12.20'17, dated 15.12.7017

and dated 26.12.2017 were issued to Rajkot Commissionerate to report the

correct tiabitity. The Assistant Commissioner (AE), CGST, Rajkot vide letter F.

No. lV/06-53/CEP12015-'16 dated 08.01 .2018 has reported as under:

"2. The demand of Service Tax in Show Couse Notice for the yeor 2012-13 &

2013-14 is os below:-

F. Y. Gross Receipt

(Exclusive of
Service Tox)

Abotementl
Exemption

claimed, if arry

Toxable Volue Serice Tax ot
the applicable
rate

2012-13 (As per
invoice)

1 ,41 ,61 ,911 / - 93,51 ,794t- 48,10,117/ - 5,94,530t -

2012-13 (After
odjustment of
invoice RA 03

dated
06.03.2013)

1 ,41 ,61 ,911 I 85,42,343/-

[93,51 ,794/ -

08,09,4s1t -l

56.19,568t- 6,94,579t-

2013-14 (os per
invoice)

2,U,56,612/- 57,82,107/ - 2,06,74,505t- 25,55,3691 -

2013-14 (After
adjustment of
lnvoice RA 03

dated 06-03-

2013)

2,64,56,612t- 65,91,558/-

[s7,82,107t-
(+) 8,09,451 / -l

1 ,98,65,054/ - 24,55,320t-

3. The assessee had showed the invoice No. RA 03 dated 06.03.2013 in ST-3

return of F. Y. 2013-14. Hence the abatement for Bill No./lnvoice No. RA 03

doted 06.03.2013 of Rs. 8,09,451 l- hod been considered in the finoncialyeor

2013-14. ln F. Y. 2013-14 the abotement os per invoices pertaining to F.Y.

2013-14 is Rs. 57,82,107/- only, but after considering the figure of invoice No.

RA 03106.03.2013, for abatement, the omount is worked out to Rs.

65,91 ,558/- (i.s. Rs. 57,82,107/- + Rs.8,09,451 /-)
$^r.)rl

4. Therefore, the demand of Service Tax for the F.Y. 2012-13 is worked

out as Rs. 6,94,579/- after the deduction of abatement of Rs. 85,42,j431- only

as shown in Show Cause Notice, without considering the omount of abatement

9
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of Rs. 8,09,451 l- pertaining to invoice No. RA 03, doted 06.03.2013, which the

ossessee has considered in the F.Y. 2013-14 as per ST-3 return."

7.4 The Department has submitted Service Tax tiabitity for the year 2011-12

and 2012-'13 as Rs. 5,94,530/- (Rs. 51,898/- + Rs. 5,42,632/-) as mentioned in

para 3.'l of the impugned order, Rs.5,61 ,180/- for the year 2012-,1 3 as

mentioned in para 4 of the impugned order, Rs. 5,61,180/- for the year Z01Z-13

as mentioned in para 6 of the impugned order and Rs. 6,94,579/- for the year

2012-13 (exctuding Service Tax of Rs. 80,346l- on manpower recruitment

services) as mentioned in para '12 of the impugned order. The Department has

also submitted detaited report justifying demand of Rs. 6,94,579/- in 2012-13

as the appetlant has considered Bitt No. RA 03 dated 06.03.20.13 in quarter

Aprit-2013 to June-2013 and accordingty paid Service Tax in that quarter. The

appettant has shown abatement of Rs. 85,42,3421- during the F.y. 2012-13 and

abatement of Rs. 65,91,557/- during the F. y. ZO13-?014, respectivety, in their

s.T.-3 returns which has been a[towed by the Department as mentioned in the

show cause Notice as wett as the impugned order. Therefore, the claim of the

appettant becomes without any basis. The value of abatement of Rs. g,09,451l-

was for the year 2012-13 but the appeltant has shown the same in S.T.-3

returns for year 2013-14 and hence the Department has rightty contended that

Service Tax of Rs. 6,94,5791- was payabte in F.y. 2012-13. ln case, the

abatement of Rs. 8,09,451/- is considered for the year 2012-13, the demand

for year 2013-14 woutd increase resutting into revenue neutral position.

Therefore, the total demand of Rs.7,74,925/- (Rs.6,94,579/- ptus Rs. g0,346i _

on manpower services) in 2012-13 is correct and the impugned order does not

require interference in this regard.

sA4
7.5 The appeltant did not pay their service Tax tiabitity futty before issue of

show cause Notice, hence, applicabitity of section 73(3) of the Act is devoid of

any merits. I find that this case was detected by the department and inquiry

was initiated that the appettant cottected seryice tax from their customers but

did not deposit the same into Government account. The records of the case

atso indicate that the appettant faited to fite returns for the retevant period on

due dates and thereby acted del.iberatety in defiance of the taw with intent to

evade payment of service tax atready coltected. These facts have been

narrated in the show cause notice and the appettant has faited to satisfactority

reply and onty taking shelter of bad financing position to say that th.is gives

them power to ptay with government money. l, therefore, hotd that the present
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case does not come under purview of Section 73(3) of the Act but penatty is

imposabte under Section 78 of the Act as discussed betow in para 7.6.

7.6 The appeltant did not pay Service Tax on their own, even if cottected

from customer and the same was paid onty after being detected by the

Department. Therefore, the case is not fit at atl for invocation of section g0 of

the Act.

7.7 with regard to option of payment of 25% penatty under Section 7g of the

Act is concerned, I find force in the argument made by the appettant, since the

lower adjudicating authority has not given this option in the impugned order. I

find that Section 78 of the Act was amended with effect from i4.05.2015 to

make amended provisions appticabte in att pending show cause Notices yet to

be adjudicated as show cause Notices yet to be issued for past period. The

Amended Section 78 is reproduced betow for ready reference:-

SECTION 78. Pendlty for foilure to poy service tox lor reasons of froud, etc.
- (1)where ony service tax has not been reied or paid, or hos beei inort-ievied
or short-poid, or erroneously refunded, by reoson of froud or collusion or willit
mis-stotement or suppression of focts or controvention of ony of the proyision;;f
this chapter or of the rures made there under nitn th"'int"nito evade iov;e;'t
of service tox, the person who has been served notice under the proiso to sub_
section (1) of section 73 shou, in oddition to the serice tox and interest specified
in the notice, be arso riobre to pay o penatty which shatt be equar to nuniiii pi
cent. of the omount of such serice tox :

Provided thot in respect oI the cases where the detoils reloting to such
transoctions ore recorded in the specified records for the period aegiining iitn
the 8th april, 20rl upto the date on which the Finarc" eiu, zots'receivles the
ossent ol the president (both doys inclusive), the penalty snofu Oe yty pei ciri.

(i) the dote of service of notice under the proviso to sub-section (1) of
section 73, the penolty poyoble shotl be filteen per cent. of such service
tox ond proceedings in respect of such service tox, interest ond penal ty
sholl be deemed to be concluded

{..d'(ii) the dote of receipt of the order of the Centrol Excise Officer determining
the amount of service tax under sub-section (Z) of section 73, the penaltv
pavoble shall be twentv-fiye Der cent. of the seryice tox so determined :

?ro"idgd o.lso tl.rat the benefit of ryduged penoltv urder the second Droviso sha
be 

?vqilable onlv if the amount of such reducediioti isilso poid wi.ihin i
Deriod:
Explanotion. - For the purposes of this sub-section, ,,specified 

records,,meons
records including computerised 

.data os are required io be mointained by on
assessee in occordonce with ony row for the time being in force or where thire is
no such requirement, the invoi.ces recorded by thi asiessee in the books of
occounts shall be considered os the specified records.

(Emphasis supptied)

Page 11 of 13



Appeat No: V2i 34/RAJ/2017 I lt|
17

7.8 lt is correct that the appettant had not paid futt Service Tax before

issuance of impugned show cause notice. They had atso not paid futl interest

amount. They atso faited to pay penatty @1520 of service tax within a period of

30 days of the receipt of Show Cause Notice dated 10.02.2016 and also faited to

pay penatty @25% of service tax determined within a period of 30 days from the

date of receipt of the impugned. lt is worth mentioning that 25% reduced

penatty is avaitab[e only when reduced penatty is also paid within 30 days of

receipt of order determining Service Tax.

7.9 lt is on record that the appettant did not pay service tax on the.ir own

even though cottected from their customers. lt is evident that the facts of

cottection of Service Tax and non-payment thereof were suppressed by the

appettant with intent to evade payment of service tax. The appettant paid

service tax on[y after the department estabtished cottection of service tax by

them from customers but no payment by them to the Government exchequer.

Therefore, I am of considered view that imposition of penatty equal to service

tax determined under section 78 of the Act by the tower adjudication authority

is correct, tegal and proper. However, the lower adjudicating authority was

required to give option to the appettant in the impugned order discussing

ctause (ii) of second proviso to section 7g of the Act, that if the appettant pay

interest and 25/o reduced penatty atso within 30 days from the receipt of the

impugned order then penatty woutd get reduced to 25% of service tax so

determined as per ratio of the judgement of the Hon,bte supreme court in the

case of R. A. Shaikh Paper Mitts p. Ltd. reported at 2016 (335) E.L.T. 203 (S.C.)

read with GBEC circutar F.No.20Bt07tzo0g - cx - 6 dated 22.05.2008. Having

not been done so by the tower adjudicating authority, payment of futt interest

tiabitity as wet[ as reduced penatty of 25% of service tax can be avaited by the

appeltant within 30 days of receipt of this order as has been hetd by the
Hon'bte Gujarat High court in the case of G. p. prestress concrete works
reported as 2015(323) ELT 80e (Guj.) 

$dg
8. With regard to penatty of Rs. 10,000/- imposed under Section 7l(2) of
the Act, I find that the appettant had not fited the sr-3 return in prescribed

time timit. Therefore, imposition of penatty of Rs. 10,000/- under section 77 of
the Act is atso correct and proper and reject appeat in this regard.

9. ln view of above, the impugned order is uphotd and appeat is rejected.
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The appeal fited by the appellant is disposed of in above terms.

\{)

c,. t

9.1

s.5i$il-
(TrTrr'{dc)

mg+a 1r{ml
R.P.A.D.

To,

Coov for information and necessary action to:

1) The Chief Commissioner, GST & Centrat Excise, Ahmedabad Zone,
Ahmedabad for his kind information.

?) The Commissioner, GST & Central Excise, Rajkot.
3) The Assistant Commissioner, GST & Centrat Excise, Division,

Jamnagar.

1) The Superintendent, GST & Centrat Excise, Range, Jamnagar.
5) Guard Fite.

M/s Penta Gtobal Engineering
Company, 212-Neo Square, P.N. Marg,
Jamnagar

q ftrd-{diffirriiqfr. ?c1-Boi
wtt,fr.qi.cFf, uilrq=rrr
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