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Arising out of above mrntioned OIO issued by Addilronal/JoinuDeputy/Assislant Commissioner, Ceolral Excise / Service Tax,

Rajkot / Jamnagar / Garrdhidham

3f+ffiat & cRrrrfr 6r arq aa qif /Name&Address of the Appellants & Respondent :-

IWs. Jay Hind lluildcon Pvt. Ltd.,, G.K. Complex,Khodiyar Colony, Amra 8.O.,-

,Jamnagar - 361 006,

gs,rh(yfrd) * 4A-d +tt aqB-d ffifud ati* * 3tr.{ff clffi t c1fufisr i FslT Jrffd arr{ *r rrar tu
Any person aggrieved b lhis OrdeFin-Appeal may frle an 

-appeal lo lhe appropriate authority in the following way

Sfi rrF .aiaq'rflr( r-6 (tr d-{rdE{ 3{ffiq arqrfofirur + cfa 3ifif,, *drq rflr{ ?IF trfuf}48 1944 & rrr l5q *
riirjl-d'(.E Eia JFlfr{.:1994 # irRr s6 + rflia FErfrfu.a .rF *r 3' sFS * u -

Appeal to Customs, Exr.ise I SeNice Tax Appellate Tribunal under Section 358 of CEA, 1944 / Ljnder Seclion 86 of lhe

Finance Acl, 1994 an al;peal lies lo:-

l-Jf6{"r {-cqi6 i' gEl.lrd {!ff rlTi d-n, ?16, lffiq 5.rrfr rtF qd $-{16{ }fi&-q arqrRl-F{lr ffI far}q fr6 a€. -iiis e
2. J'.{. +: q{a ri frcd , 6r a arff urFq ri '

The special bench of Crstoms. Excise & Service Tax Appellale Tribunal ol Wesl Block No. 2, R.K. Puram, New Delhi in all

malters relaling to classrtcalion and valuation

Jq{trd cfdd lta) Ji {dT(. rrv 3$rd e l.d{Er r}v slt:rq}i ltfi rra i*q 3Fl{ erf rrd {rdr5{ 3{d1-tI! .q'urilFl!:
tk) $ qfi-{F $frs :tft-tl, , eFftra d, -fFIa t{-{i sgrat'rfper<r*'. J(..iE +l & 3r+ {rFq 'i

To lhe West regional b(,rch of Customs, Excise I Service Tax Appellale Tribunal (CESTAT) 41, 2d Floor, Bhaumali Bhawan.

Asarwa Ahmedabad-38or. 16 in case of appeals oths than as mentioned in para- 1(a) above

yfifrq'arqln-6{or S Fnur Jro-d eEd 6{i } ft\. Arah rd,r( ,rE (xfrd) Frsffr{& 2001. t Fi{a 6 + na-ia Adlftd i4.r
rri qtrr EA-3 +l { cfrqt i ai Rtr arar urfEc r5r}i i {EtEE (.{qfr*F'Fr, TF raqrz tlix- & 4i7 ,.qrJ ar F"'
,tt rr{l rrqr ratar rrq 5 rg a ,rC 6r, 5 arg ttrc qI 50 .g rlrq rfr $qal 50 drq rcc d- x'}a A A 6crl. 1.000/

rqt. 5.000i- r+q xtrfl rO.OOOl- {d 6r Aqift-J rm na Et qtr Earra *tr Aqifra rF{ 4I lrna'rjl Eafua rffi{
amfufi"r a rnsr * rErrs rfr<r +. ars i ftS tfr {Ah-i6 qir } +fi eaRr irt tor'f+-a }+ frrc *am F*-qr rfl?r rB! r

sEft'd ErE sr {rrdri a.8r rq lrRfl l aar qrRc 16r s.fua Jrffirq;+rqrfotror Er tnE- ErFF I Fr?ra 3rren (R lrBq *
F!' ]n-iaa.qr i.-srq 50 ,- 5cq 4r htifta rJfr tFr F{fl fr{r r/

The appeal to lhe Appellate Tribunal shall be liled in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central

Excise (Appeal) Rules, .:001 and shall be accompanied againsl one which at leasl should be accompanied by a lee oi Rs.

1,OOO| Rs.50001, Rs.1(,000/- where amounl of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac lo 50 Lac and

above 50 Lac respectively in the fom ol crossed bank draft in favour of Asst. Registral of branch of any nominaled public

sector bank of the place where the bench of any nominaled public sector bank of the place where Ihe bench ol the lribunal

is situaled. Application nrade for grant of slay shall be accompanied by a fee of Rs. 5001

3{trrq arqlQ-srsr * TFn 3{fra, Fd 3rfufi-{s, 1994 6l er{r 86(1) +' liartJ d-ar+r ftqF4dt, 1994, } fi{s 9(1) *,.ra
Adfud c${ s.T.-5 I qr cfui Jt €r f,r sirrfi (.i :rffS sFr fr{ 3nirr * fi{is .]lrn-fr ff 4{t d. ,{fr cii {1:r i +iirri 6t
(3-i.rr I !.6 cfr rJ1lFrd Btfi {rBat 3lR r+ii t ra * r-ff !r.; cft * sFr, ir6r +<rai{ {]I ai4 ,;qrjl *t atr 3lR FrrI4I 4!.t

drar 6cs s drs qr rrs rs. s arq tqc ql 50 arc 5c! F $q 50 drq [cc t ]fu6 t d\ Fq?r 1,000/- dqi, 5,000t

+t i&'ar 10.000i.{qi Fr Arrlf{-d aqt er6 *l qtr Efrra €t' ALrrnd Ta 6'rl,r-e. s{fiia x6iir{'E1,rFrF@r *i trr@l +
F6rq-c' {e-Fdr{ t arF d F6'fl :fi sriffi tfr + +5 rqRr srir ffiaa &i lqe <irc f+q Yra alfFq I siDB 9r@z 6' Yrcra
ii 41 3q qnsr fr 6tar irG!' s6i Tiift'-a 3rtrrq arqtEf{ur *r srRir FlIa t r errra nrhr (€t rnfi) 4i Rq xria;r-e-r * sr:r

5O0t 6i&' 6T frrfff:d !F,F iaT F{ar dJn t/

The appeal under sub seclion (1) of Seclion 86 ol lhe Finance Acl, 1994, to the Appellale Tribunal Shall be filed rn

quadruplicale in Form ST.5 as prescribed under Rule 9(1) of lhe Service Tax Rules, 1994, and Shall be accompanred by a

copy of the order appealed against (one ol which shall be certified copy) and should be accompanied by a fees ol Rs.

10Ob/- where the amouri of service tax & interesl demanded & penalty levied ol Rs. 5 Lakhs or less, Rs5000! where the

amo0nt of service tax t, inlerest demanded & penalty levied is more lhan five lakhs bul nol exceeding Rs. Fitly Lakhs,

Rs.tO,OOOl where the erounl of service tax & inlerest demanded & penally levied is more lhan fifly Lakhs rupees. rn the

form of crossed baflk d.aft an tavour of the Assistant Registrar of lhe bench of nominated Public Sector Eank of lhe place

where the beflch of Trib.,nal is situated. / Applicalion macle for grant of slay shall be accompanred by a f€e o, Rs 500/-.

TT

ET

(A)

(D

(iD

(iiD

(B)



2

(i)

(i)

(ri)

(c)

lfrm sfufiTfr, 1994 Ar t{r{I 86 EI 3c-uRBrt (2) r'ti (2A) * r {-d d A,rfr }qrd, {-qrd{ ffi, 1994, A f+rrfi 9(2) r.q
9(2A) fi r5a Eqilta *r* S.T.-7 t Er Hr sAnfr rri f,sS {Fr }r'rrafi, tndlli siq< TEfi JnEfl JrqiriT (}tftfr),,tdtq r.!,rq lrdfi
.d-n crft-a .}rr*n fi cfrqi sfrri E6t (rrt + cq vfr rerFta 6ttr qlftg llt{ 3nqa ram rrra* :nqm rrrral :qrCf, ++q
r.sr{ 116/ t{rfi, +1 yff*ru rqrarfu'+rsr 4t 3niTa -J ari st fr&r H arn }r$ fi cfr rfr €r?r t dirra fi{dl ii41" | /
The appeal under sub section (2) and (2A) of the seclion 86 lhe Finance Act '1994, shall be iiled in For ST.7 as prescdbed

under Rule I (2) & 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanied by a copy of order ol Commissioner

Cenlral b(cise or Commissioner, Cenlral Ercise (Appeals) (one ol which shall be a certified copy) and copy of the order
passed by the Commissioner aulhorizing the Assislant Commissioner or Depuly Commissioner of Cenral b(cise/ SeNice Tax

to llle lhe appeal before the Appellale Iribunal.

(iD

(ii0

(iv)

(v)

(vi)

(D)

(E)

(F)

S{I aI6,, Arfrq rac,a 116 (.d d-qr6T lrffiq crft-6{Er (ll{az) + efr lrffi + arrn tr fi"frq rflrq Ti6 rEfiq{ 1944 Ar
rrRr 3-s!s t ]iTfa, tsf 'fi ia-.aq $ftftq-fi, 19s4 Er irRr 83 t lirik S-drrE{ +i lff aq *r ,6 t, fi ,rf* + cfi 3rffiq
Nfu+ror i g+a Frt sFc riqra :l6itqr 6T ni?r & 10 cfrrrn (10%), Td ain !?i Eafdr ffid fr, ur Eaiar, i-{ i-c- Tdri.r
ff4rft-d t, 6r tlJrara l6-qr arq, qrd ffi' ts t Rr +' li fd r8r ft ari Erdt rSB-d tq ifir rff s.{t5 dc(' * ;fu{ a 6h

in{rq ia{ra ?rF qd i-flF{ + li rfd ?i:T B\. rr(' ?ra- i fiE iflA-fr t
(r) tr-{r 1l A * J{ria rfir1
(ii) d-a-i. n 6r 

"lr 
.ri ,raa ffit

(iii) ffi. qEr 1:i{ffl{ff + h-{n 6 +'ridfa tq rFs
' {rri {d i+ is trRr i crdq'a fd-(dq (d. 2) 31'tufr{n 2014 + 3niq t T4 lfidr 3rQ-6q yrffi S firlr EsRrdrd
..rrri 3rS !i lfr'-d 6t dtzl rfi tnt/

For an appeal lo be filed before lhe CESTAT, under Section 35F of lhe Central Excise Acl, 1944',yhich is also made

applicable lo Service Ta)( under Section 83 of the Finance.Acl, 1994, a0 appeal againsl lhis order shall lie before the Tribunal

on paymenl of 10% of the duty demanded where duty or duly and penalty are in dispule, or penally, where penalty alone is in

dispule, provided the amount ol pre-deposit payable would be subject to a ceil;ng of Rs- 10 Crores,

Under Cenfal Excise and Service Tax, 'Duty Demanded' shall include :

(i) amounl detemined under Section 11 D;

(ii) amounl ol erroneous Cenvat Credil taken;

(iiD amount payable under Rule 6 of the Cenval Credil Rules

- provided further that lhe provisions of lhis Section shall not apply to ihe slay applicatron and appeals pending before

any appellate aulhorily prior to the commencement of the Fin6nce (N0.2) Act, 2014.

rlln Er6R 6l grfiFrr srifi :

Revl3ion applicalion to Gov6rnmonl of lndia:
tF 3ne{ fi qior'ur qfisi ffiilb'a rrF+ t, ifi tqe 116 xftfrrff, 1994 fi rr{{ 35EE + s:Iff Fa{s t ]raJrd J|{{
Eft-E, s-ra FiEr., EFnr.Dr xrirad ffi, Faa r*r*+, rrg< fr*.-, nt$ xB-d, Jrrn 8c !l{a, str( xFt, alt"fr-110001, 4}
Biqr fri,l qrfdqt / -
A revision applicalion lies to lhe Under Secrelary, lo lhe Governfienl of lndia, Revision Application Unil, Minisiry of Finance,

Deparlment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Slreet, New oelhi-l10001, under Seclion 35EE ol lhe
CEA 1944 in respect of the follolving case, governed by first proviso to sub-seclion (1) of Sectaon-35B ibid:

qfa md; ffi 6sri l FrF-& t, ;r{ Tc;{rd Hl Erd 4'r ffifi Fr|orl t risR _z16 * cr{JrFa * d{ra qI ffi r{ 6r.sri qr

i$r F;fi aa tI3R- rl-d t (st dsn 5 vn;nra &, dfla, qr FF* !l-sa T6 n qr dsRq ri arfr + qFs{q t, dtra. fl+s +rrori qr

B#r dBrT,fd f fifr'+ ai'Eri t fiird nri
ln case ol iny loss of g"oods. where the loss occurs in trdnsil from a faclory lo a warehouse or lo anolher factory or fiom one

warehouse lo anolher durinq lhe course ol processing of lhe goods in a warehouse or in slorage vrhether in a factory or in a

frl-{a & rrF{ EiCt -f qr etr at fun'fr{ G Erd + fafuvr d'F.rr-d r.i rn ,rr rft 45 idrq r.q-G ?16 6 g. (t}c) t
arfd p, 3i lrRfr ;, .'ro,. ffi rIE{ qr &tr +f fua fi rr$ tr i
ln case of rebate of duty of excise on goods exported to any country or tenitory oulside India of on excisable malerial used in

lhe manufacture of lhe goods which are exported lo any counlry or terilory oulside lndia.

nft r.rre 116 +T {rrfrrd f+r, F;n e'rra * <r5r, Acrfr qT qgra at ar Frqi-d 16qI rrql tl /

ln case oi itoods eiported oulside lndia export to Nepal or Bhutan, wilhoul paymenl of duly.

{frft'{a rflE *' r;qr.i 1Fr' 4 {4?Ire e Rq BqA fi-&. fs lrtufr{ff \.d, $ffe Efi-a cr{tnat + ad na AI zd t 3ft d
irarr Bl rTrd (}.+-fl + 

-6dRr tra rfuffrr (a. 2, 1998 *r trr{T log t aaw firra fi ,6 a{fG srrrdr {qrqrfrfu qt qt arE Ji
qfre *v nt *r/
Credit of any dury allowed 10 be utilized towards paymenl ol excise duty on final products under the provisions of this Acl or

lhe Rules made lhere under such order is passed by the Commissionea (Appeals) on or afler, the date appointed under Sec.

109 of the Finance (No.2) Act, 1998.

jc{trdsri.i8rdcftqics,€@rEA'8,t,ifiAd1q&qrqarIffi(}m'dffi,2001,+'frqEg*'nfdFdBfr€t,
aff intv i +itqur * 3 Fr6 * 3ii?ta fi iril aifdq rlrirfd 3n}ra- * srq { vrhl E Jrff, vrin fi d cfici liii-J-a fr Jrn
r]ffqr Erir fi  idrc t;qr{ 116 JfufrtrE, 1944 fr trI{l 35-rt s r(a ftffd'eF & 3.fi{Jtl fi sn-q 4i atr q{ TR-6 tr cFi
Ffrrn +r $t'l qGq /
The above applicalion shalt be made in duplicate in Fom No. EA-8 as specified under Rule, I of Ceniral Excise (Appeals)

Rules,2001 within 3 monlhs from the dale on which the order soughl to be appealed againsl is communicated and shall be

accompanied by two copies each of lhe OIO and Order-ln-Appeal. lt should also be accompanied by a copy of TR-6 Challan

evidencing payment ol prescdbed ,ee as prescribed under Section 35-EE of CEA, '1944, under l\,4aior Head of AccoLrnt.

qirttrror 3ntad t sFr fi:Eiafud ffriftfr rIia fr 3rfffrt *i sr* EIfrq I

fti dara r+c ('fr i{rs r{t cr rsd FF fr at rqt ZOol- 4T {4irri F6qT an, :rtt qfA {iTl-i r6ff \'ai drs 5qt t }qEr A A
srt tooo ,l 6r ,rrrdli Rqr al\r I

The revision 6pplication shall be accompanied by a lee of Rs. 200/- where the amounl involved in Rupees One Lac or less

and Rs. '1000/- where the amounl involved is more lhan Rupees One Lac.

nfe 5€ I'a!r * +s rd m 4r FErlrr tdtrdfi{ lnt{ * ftq rF6 sr T{ilrir. :c{-rd a. t f+'qr rril qrFtt 5sdrz+
-d 6q l$ tr R-€r cdi srt t .n-A a Rq cqrfrrff :rffiq rqfufisr +t r.+ vft-a ql *tfq Ir.*R +t tr6 ]Irnai R4r srar ? i /
i1 cise, rf lhe order covers various numbers o{ order.in Ongrnal, lee tor each O.l.O. should oe paid rn lhe aforesard manner.

not withslandang lhe facr lhat the one appesl to the Appellant Tribunal or lhe one application to the Central Govl As lhe case

may be, is filled to avoid scriploria work if excising Rs. i lakh fee of Rs. 1001 lor each.

qtnsirllYa;qrqr q rF6 Jft'fi{A. 1975. t Jqqff-l i 3r.dsR W snirr !'d tl,ri 3rdtr frr cfr rr{ ffqtfta'6.50 nqt 6T

;qrqr.rq rfa AB-c ain 6tar srfrqt i
One copfol applicalion or O.i.O. as the case may be, and lhe order of lhe adiudicating aulhority shall bear a court tee slamp

of Rs. 6.50 as prescribed under Schedule-l in lerms of lhs Court Fee Act,1975, as amended.

ff{r 116, idrq fflre {F (.4 n-qr6r 3rfrdtq qrqrft-+rq (6rt faft) liffi, 1982 ] dfdrd lii rra riahra :rmit +t
gExtra 6te ari E-fii ff rit{ tfi trra Jn+fta Bqr irdl Fr /
Alenlion is atso invited to the rules covering these and olher re,aled matters contained in lhe Cusloms, Ercise and Service

Appellate Tnbunal (Procedure) Rules. 1982

3iq Jrtdrc crMr st 3{frd arfu 6{i t {dftra artr+. ltqa 3ik ;.a-dfrff cr4qrd * frq, 3rfr-dFfr f4xr,fu aTsrfd
wwwcoecaovrn +i .,e {+d 6 r/
For the elaborate, detailed and laiesl provisions relating to liling of appeal lo the higher appellaie authority. lhe appellant may

refer !o lhe Deparlmenlal websrle www.cbec.gov in

(G)
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:: ORDER-IN-APPEAL ::

M/s. Jay Hind Buitdcom Pvt. Ltd., G. K. Comptex, Khodiyar Cotony, Amra

B. 0., Jamnagar- 361 006 hotding Service Tax Registration No.

AABCJ9032BSD00'| (hereinafter referred to as ,the appettant,) has fited the

present appeal against the Order-ln-Originat No. DC/JAM/ST/o4 12016-17 dated

30.11.2016 (hereinafter referred to as'the impugned order,), passed by the

Deputy Commissioner, Centra[ Excise, Jamnagar (hereinafter referred to as

"the lower adjudicating authority").

2. The appettant is engaged in prov.iding taxabte services tike ,'Suppty 
of

Tangibte Goods service", "commerciat/ lndustriat construction service", "site

Formation, Ctearance and Excavation Service", ,,Transport of Goods by Road

Service" fatting under section 65(105) (zzzzj), (zzq), (zzza) & (zzp) respectivety

of the Finance Act, 1994 (hereinafter referred to as ,.the 
Act,,).

3. The brief facts of the case are that the appettant was providing taxabte

services to various customers and cottecting service Tax from their service

recipients, but they were not depositing the cottected service Tax into the

government exchequer in time/property. A team of officers of the centrat

Excise &. Service Tax, Hqrs. preventive, Rajkot, initiated an inquiry and a
statement of shri Davubhai Babubhai Ravatiya, Director of the appettant was

recorded on 01 .09.2015 wherein he deposed that they had not pa.id/ short paid

service Tax of Rs. 38,89,266l- for the financiat year 2014'15 and not fited sr-3

returns for the year 2014-15; that accepting their serv.ice Tax tiabitity, he

tendered post dated cheques of Rs. 40,00,000/-. Another statement recorded

on 17'08.2016 stated that they were providing taxable as wetl as exempted

services by way of construction of canal, dam, other irrigation work to M/s.

Sardar Sarovar Narmada Nigam Limited (ssNNL) as a sub-contractor; they were

atso engaged in suppty/sate of materiat/goods; that they had short pa.id service

Tax of Rs. 40,65,565/'inctuding cess for the period from zo11-12 ro zo14-15,

though they had cottected the service Tax; that they had fited sr-3 returns for
the period fronr Aprit, 2013 to september, 2013 by showing NrL taxabte service

vatue and for the period from october, 2013 to March, 2014 by showing tump &)A-
sum taxable service vatue; that they had fited sr-3 returns for the Financiat

Year 2014-15 betatedly during the course of investigation and by showing tump
sum taxabte vatue.

The verification of the records/documents produced by shri Davubhai
3.1
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Appeat No: V2l31/RAJ/2017

Babubhai Ravaliya, Director of the appettant, reveated that construction

services provided by way of canal, dam or other irrigation works provided to

M/s. SSNNL was fatting under exempted services for the period from 01.07.20'12

to 29.01.2014 (both days inctusive) by way of Notification No. 25l2012-S.T.

dated 20.06.2012,02/2014-5.T. dated 30.04.2014 and Finance Bitt, 2016. The

investigation carried out reconciliation of the Service Tax t.iabitity of the

appettant from the year 2011-12 to 2014-15 based on audit reports, Form 2645

and copies of invoices, work orders, S.T.-3 returns for the period from2013-14

to 2014-15, copies of income ledgers etc. which revealed that the appettant

faited to discharge their Service Tax tiabitity of Rs. 40,65,565/- for the period

'from 2011-12 lo 2014-15. Thus, the appettant had evaded Service Tax of Rs.

40,65,565/- during the year 2011]lZ to 2014-15. The appettant had tate fited

fottowing S.T. -3 returns:

Period

October-201 l
March-2014

Aprit-2014

September-20'14

October-2014 to
March-2015

Further, with effect from 01.07.2012 att the services, other than those

mentioned in the negative list were taxable as envisaged under ctause (44) of

Section 658 inserted in Finance Act,2012.

4. show cause Notice No.v.sr/AR-r/JMR/ADC(pAV)/70r2016-17 dated

31.08.2016 was issued to the appe[ant (i) demanding service Tax of Rs.

40'65,565/- under sect'ion 73(l) of the Act atongwith interest under section 75

of the Act, and Rs. 40,00,000/- paid by them, shoutd not be approp.iated

against their total service Tax liabitity, (ii) proposing to impose penatty under

section 77(1) of the Act for failure to amend the service Tax registration, to

impose penatty under section 77(2) of the Act for their faiture to fite 5.T.-3

returns for the period from Aprit, 201 1 to March, 2013 & and atso faiture to fite

correct s'T"3 return for the period from Aprit, 2013 to March, 2015 (iii) to
recover late fee for delay in fiting of s.T.-3 returns for the period from7011-12

to 2014-15 (except for the period from Aprit, 2013 to september, 2013) under

section 70 of tne Act read with Rute 7c of the service Tax Rutes, 1994 (iv) to
impose penalty under section 78 of the Act for suppressing the vatue of taxabte

services provided by them with intent to evade payment of service Tax (v) to

4

to

to

Due date for filing
of 5.T.-3 returns

Actual date of
fiting of S.T.-3
returns

No. of days

detayed

25.04.2014 23.01.2015 273

14.11.2014 11.12.2015 392

25.04.2015 11.12.2015 230
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Appeat No: V2l31lRAJl2017 - ;

impose penatty upon Shri Davubhai Babubhai Ravatiya, Director of the appellant

under Section 78A of the Act.

4.1 The Show Cause Notice was decided vide the impugned order wherein

the lower adjudrcating authority confirmed the demand of Service Tax of Rs.

40,65,5651- under Section 73(1)of the Act atongwith'interest under Section 75

of the Act and appropriated Rs. 40,00,000/- paid by appettant. lmposed penatty

of Rs. 5,000/- urrder Section 77(1) of the Act and penatty of Rs. 10,000/- under

Section 77(2) of the Act and late fee of Rs. 80,000i - upon the appettant. He

also imposed penatty of Rs. 40,65,565/- under Sect'ion 78 of the Act by giving

an option of payment of penatty equivatent to 25% of the demand confirmed

under Section 73(1), tf they pay the remaining Service Tax tiabitity along with

interest and penatty payabte therein within 30 days from the date of receipt of

the impugned order.

5. Being aggrieved with the impugned order, the appettant preferred this

appea[ inter-olio. on the grounds that the lower adjudicating authority erred

by not giving due consideration to the documentary evidence produced by them

that demand of Service Tax of Rs. 65,5651- is not sustainabte; that the lower

adjudicating authority erred in faiting to give due consideration to the fact that

once outstanding Service Tax tiabitity was duty recorded in the books of

accounts that were already tendered by them before the audit team and white

taking note of non-payment, the Finat Audit Report has not attr.ibuted any mata

fide on their part and the tower adjudicating authority is not justified in

imposing mandatory penatty under the provisions of Section 78(1) of the Act;

that the lower adjudicating authority faited to appreciate that in the facts and

circumstances when entire Service Tax tiabitity is discharged atongwith

interest, no Show Cause Notice proposing mandatory penatty ought to have

been issued, disregarding the bona fides of appettant, as duty noted in the Finat

Audit Report.

6. Personal hearing in the matter was attended by Shri Vikas Mehta,

consultant who reiterated the grounds of appeat and submitted that Rs. 40

lakhs were paid bv them before issue of Show Cause Notice; that there was no

intent to evade payment of Service Tax and hence .imposition of penatty under

Section 78 is very harsh; that all transactions were shown in their records and

hence it is a fit case to invoke Section 80 of the Act as hetd by Hon,bte CESTAT

in the case of Shlok Media Pvt. Ltd. reported as 2016 (45) S.T.R. 12g (Tri-

,,
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Mumbai) & Fortune Network Pvt. Ltd. reported as 2015 (39) S.T.R.689 (Tri.-

Ahmd.).

FINDINGS:

7. I have carefutly gone through the facts of the case, the impugned order,

the appeal memorandum and submissions made during persona[ hearing. The

issue to be decided in the present appeal is as to whether in the given facts of

the case the appettant is liabte to pay Service Tax or not and whether penalties

imposed are appropriate or not.

8. I find that Show Cause Notice in this case was issued to the appettant on

31.08.2016 and the appetlant had paid Rs.40,00,000i- during the course of

investigation as against demand of Rs. 40,65,565/-. I atso find that they have

never chaltenged the taxabitity of the services provided by them and therefore,

pa'id the same through post dated cheques, encashed subsequentty. Thus, the

taxabitity of services provided by them is not in question and hence the

demand confirmed by the [ower adjudicating authority in impugned order is

uphetd.

9. I find that appettant has accepted their Service Tax tiabitity and paid

through post dated cheques, however, they have contested the taxabte vatue

in the case of M/s. Katpataru Power Transmission as mentioned in Annexure-B

to Show Cause Notice is Rs. 9,'19,796l- out of which vatue of Rs. 6,45,075/- is

claimed for sate of material on which VAT had been charged and paid and

therefore, it is claimed that such va[ue does not attract service tax tiabitity.

The appettant had provided copy of un-signed computerized print out of tax

invoice No. JBPL,,MIP/2013/01 dated 05.06.2013 issued in favour of M/s.

Katpataru Power J'ransmission Ltd. (lnfra Div.) wherein the vatue of material

purchased has been shown as Rs. 9,84,2701- and VAT @4% of Rs. 39,370.g0 and

additionat VAT @1% of Rs. 9,842.70 has been shown. The appettant has

produced copy of unsigned and unauthenticated Ledger account in respect of

M/s. Katpataru Po,,,rer Transmission Ltd for the year 2013-2014 which shows

lnvoice no. 1 dated 05.06.2013 having value of Rs.9.,84,270/- and output VAT

@4/o + add output 'VAT @1% has been shown as Rs. 39,370.80 and Rs. 9,g42.70

respectivety. There is no mention of service tax paid on this invoice. However,

in ledger account, invoice No. 31 dated 05.06.2013 for Rs. 2,34,7g0l- ptus

service Tax of Rs. 29,018.81 and invoice No. 32 dated 05.06.2013 for Rs.

/6
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39,941.19 ptus service tax of Rs. 4,936.73 have been mentioned. Thus, the

appetlant ctaim that Rs.6,45,075/- is for materiat suppty on which VAT had

been paid and hence not tiabte to Service Tax is contradicted by the ledger

account. Further the documents submitted by them are un-signed and

unauthenticated and hence not reliabte. Therefore, I uphotd the impugned

order to this extent.

9.1 The appettant has atso contested value of service in respect of services

provided to M/s. Punj Ltoyd mentioned as Rs. 70,43,789/- in Annexure-B to

Show Cause Notice, against actual vatue of service at Rs.70,15,251i-.

However, they again submitted un-signed and unauthenticated copy of account

[edger and did noI submit copies of invoices. Therefore, I have no option but to

hotd that the lower adjudicating authority has rightty denied the benefit to

them and I uphotd the impugned order in this regard atso.

10. The appettant has not produced any documents evidencing payment of

Service Tax of remaining amount after deducting Rs. 40,00,000/- paid by them

during the course of investigation. They have faited to produce documentary

evidences towards their interest tiabitity. Therefore, the argument made by

the appettant that no Show Cause Notice shoutd have been issued to them since

they have discharged Service Tax tiabitity atongwith interest, is devo.id of any

merit.

11. lt is on record that the appettant has coltected Service Tax from their

customers but faited to deposit in government account and atso did not fite

S.T.-3 returns. The findings recorded by the tower adjudicating authority at

Para 33 has categoricatty and at length discussed the materiat facts. Therefore,

the lower adjudicating authority has rightty imposed mandatory equat penatty

under Section 78 of the Act. I find that the tower adjudicating authority has

extended benefit of reduced penatty to the appettant in the impugned order.

The penatties imposed under Section 77(11, 77(2\ of the Act and late fee

'imposed under Ruler 7C of Service Tax Rutes, 1994 are required to be uphetd in

absence of any contrary evidences produced by the appettant.

12. ln view of above, I uphotd the impugned order and reject the appeat.
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12.1 The appeat fited by the appetlant is disposed of in above terms.
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By R.P.A.D.

To,

M/s. Jay Hind Buitdcom Pvt. Ltd., G.

K. Comptex, Khodiyar Colony, Amra B.

0., Jamnagar- 361 006

Coov for information and necessary action to:

1) The Chief Commissioner, GST & Centra[ Excise, Ahmedabad Zone,
Ahmedabad for his kind information.

2l The Commissioner, GST E Centrat Excise, Rajkot.
3) The Assistant Commissioner, GST & Central Excise, Division,

Jamnagar.
4l The Superintendent, GST & Central Excise, Range, Jamnagar.
5) Guard Fite.

il. Eild-tr, tfrEqnoffifr, orpnrfr.
ui., fuWr. qqrrR - trqqooq.
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Page 8 of 8


