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3
:: ORDER-IN-APPEAL ::

M/s. Jay Hind Buildcom Pwt. Ltd., G. K. Complex, Khodiyar Colony, Amra
B. 0., Jamnagar- 361 006 holding Service Tax Registration MNo.
AABCJ2032B5D001 (hereinafter referred to as ‘the appellant’) has filed the
present appeal against the Order-In-Original No. DC/JAM/ST/04/2016-17 dated
30.11.2016 (hereinafter referred to as ‘the impugned order’), passed by the
Deputy Commissioner, Central Excise, Jamnagar (hereinafter referred to as

“the lower adjudicating authority™).

Z. The appellant is engaged in providing taxable services like "Supply of
Tangible Goods service”, “Commercial/ Industrial Construction Service”, "Site
Formation, Clearance and Excavation Service”, “Transport of Goods by Road
service” falling under Section 65(105) (zzzzj), (zzq), (zzza) & (zzp) respectively
of the Finance Act, 1994 (hereinafter referred to as “the Act").

3. The briet facts of the case are that the appellant was providing taxable
services to various customers and collecting Service Tax from their service
recipients, but they were not depositing the collected Service Tax into the
government exchequer in time/properly, A team of officers of the Central
Excise & Service Tax, Hgrs. Preventive, Rajkot, initiated an inquiry and a
statement of 5hri Davubhai Babubhai Ravaliya, Director of the appellant was
recorded on 01 09.2015 wherein he deposed that they had not paid/ short paid
service Tax of Rs. 38,89,266/- for the financial year 2014-15 and not filed 5T-3
returns for the year 2014-15: that accepting their Service Tax liability, he
tendered post dated chegques of Rs. 40,00,000/-, Another statement recorded
on 17.08.2016 stated that they were providing taxable as well as exempted
services by way of construction of canal, dam, other irrigation work to M/s.
Sardar Sarovar Narmada Nigam Limited (SSNNL) as a sub-contractor; they were
also engaged in supply/sale of material/goods: that they had short paid Service
Tax of Rs. 40,65,565/- including cess for the peried from 2011-12 to 2014-15,
though they had collected the Service Tax: that they had filed 5T-3 returns for
the period from April, 2013 to September, 2013 by showing NIL taxable service _
value and for the period from October, 2013 to March, 2014 by showing lump & -
sum taxable service value; that they had filed 5T-3 returns for the Financial
Year 2014-15 belatedly during the course of investigation and by showing lump
sum taxable va ue.

3.1 The verification of the records/documents produced by Shri Davubhai
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Babubhai Ravaliya, Director of the appellant, revealed that construction
services provided by way of canal, dam or other irrigation works provided to
M/s. SSNNL was falling under exempted services for the period from 01.07.2012
to 29.01.2014 (both days inclusive) by way of Motification No. 25/2012-5.T.
dated 20.06.2072, 02/2014-5.T. dated 30.04.2014 and Finance Bill, 2016. The
investigation carried out reconciliation of the Service Tax liability of the
appetlant from the year 2011-12 to 2014-15 based on audit reports, Form 26AS
and copies of irvoices, work orders, 5.T.-3 returns for the period from 2013-14
to 1014-13, copies of income ledgers etc. which revealed that the appellant
failed to discharge their Service Tax liability of Rs. 40,65,565/- for the period
from 2011-12 to 2014-15. Thus, the appellant had evaded Service Tax of Rs.
40,65,565/- during the year 2011-12 to 2014-15. The appellant had late filed
following 5.T.-3 returns:

Period |l}ue date for filing | Actual date of | No. of day days|
| 'of 5. T.-3returns | filing of 5.T.-3 | delayed

_ retoms "~ "~ | |
October-2011  to | 25.04.2014 23.01.2015 73
 March-2014 |

April-2014 to| 14.11.2014 nazams 3192
|oeptember-i0N4__| —

' October-2014 to 25.04.2015 - [11.12.2015 "ﬁ

| March-2015 \

Further, with effect from 01.07.2012 all the services, other than those
mentioned in the negative list were taxable as envisaged under clause (44) of
Section 658 inserted in Finance Act, 2012.

4. Show Cause Notice No.V.ST/AR-1/JMR/ADC(PAV)/70/2016-17 dated
31.08.2016 was issued to the appellant (i) demanding Service Tax of Rs.
40,65,565/- under Section 73(1) of the Act alongwith interest under Section 75
of the Act, and Rs. 40,00,000/- paid by them, should not be appropriated
against their tetal Service Tax liability, (i) proposing to impose penalty under
dection 77(1) of the Act for failure to amend the Service Tax registration, to
impose penalty under Section 77(2) of the Act for their failure to file 5.T.-3
returns for the period from April, 2011 to March, 2013 & and also failure to file
correct 5.T.-3 return for the period from April, 2013 to March, 2015 (iii) to
recover late fee for delay in filing of 5.T.-3 returns for the period from 2011-12
to 2014-15 (except for the period from April, 2013 to September, 2013) under
section 70 of the Act read with Rule 7C of the Service Tax Rules, 1994 (iv) to
impose penalty under Section 78 of the Act for suppressing the value of taxable
services provided by them with intent to evade payment of Service Tax (v} to
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impaose penalty upon Shri Davubhai Babubhai Ravaliya, Director of the appellant
under Section 78A of the Act.

4.1  The Show Cause Motice was decided vide the impugned order wherein
the lower adjudcating authority confirmed the demand of Service Tax of Rs,
40,65,565/ - under Section 73(1) of the Act alongwith interest under Section 75
of the Act and appropriated Rs. 40,00,000/- paid by appellant. Imposed penalty
of Rs. 5,000/- under Section 77(1) of the Act and penalty of Rs. 10,000/~ under
Section 77(2) of the Act and late fee of Rs. 80,000/- upon the appellant. He
also imposed penalty of Rs. 40,65,565/- under Section 78 of the Act by giving
an option of payment of penalty equivalent to 25% of the demand confirmed
under Section 73({1), if they pay the remaining Service Tax liability along with
interest and penalty payable therein within 30 days from the date of receipt of
the impugned order.

5. Being aggrieved with the impugned order, the appellant preferred this
appeal inter-alia, on the grounds that the lower adjudicating authority erred
by not giving due consideration to the documentary evidence produced by them
that demand of lervice Tax of Rs. 65,565/- is not sustainable; that the lower
adjudicating authority erred in failing to give due consideration to the fact that
once outstanding Service Tax liability was duly recorded in the books of
accounts that were already tendered by them before the audit team and while
taking note of non-payment, the Final Audit Report has not attributed any mala
fide on their part and the lower adjudicating authority is not justified in
imposing mandatory penalty under the provisions of Section 78(1) of the Act:
that the lower adjudicating authority failed to appreciate that in the facts and
circumstances when entire Service Tax liability is discharged alongwith
Interest, no Show Cause Motice proposing mandatory penalty ought to have
been issued, disregarding the bona fides of appellant, as duly noted in the Final
Audit Report.

6. Personal hearing in the matter was attended by Shri Vikas Mehta,
consultant who reiterated the grounds of appeal and submitted that Rs. 40
lakhs were paid by them before issue of Show Cause Notice; that there was no
intent to evade payment of Service Tax and hence imposition of penalty under
section 78 is very harsh; that all transactions were shown in their records and
hence it is a fit case to invoke Section B0 of the Act as held by Hon'ble CESTAT
in the case of Shiok Media Pvt. Ltd. reported as 2016 (45) S.T.R. 128 (Tri-
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Mumbai) & Fortune Network Pvt. Ltd. reported as 2015 (39) S.T.R. 689 (Tri.-
Ahmd. ).

FINDINGS:

7. | have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and submissions made during personal hearing. The
issue to be decided in the present appeal is as to whether in the given facts of
the case the appellant is liable to pay Service Tax or not and whether penalties

imposed are appropriate or not.

8. | find that Show Cause Notice in this case was issued to the appellant on
31.08.2016 and the appellant had paid Rs. 40,00,000/- during the course of
investigation as gainst demand of Rs. 40,65,565/-. | also find that they have
never challenged the taxability of the services provided by them and therefore,
paid the same through post dated cheques, encashed subsequently. Thus, the
taxability of services provided by them is not in guestion and hence the
demand confirmed by the lower adjudicating autherity in impugned order is
upheld.

9, | find that appellant has accepted their Service Tax liability and paid
through post dated chegues, however, they have contested the taxable value
in the case of M/:. Kalpataru Power Transmission as mentioned in Annexure-B
to Show Cause Notice is Rs. 9,19,796/- out of which value of Rs, ,45,075/- is
claimed for sale of material on which VAT had been charged and paid and
therefore, it is claimed that such value does not attract service tax liability.
The appellant hac provided copy of un-signed computerized print out of tax
invoice No. JBPL MIP/2013/01 dated 05.06.2013 issued in favour of M/s.
Kalpataru Power Transmission Ltd. (Infra Div.) wherein the value of material
purchased has been shown as Rs. 9.84,270/- and VAT @4% of Rs. 39,370.80 and
additional VAT @1% of Rs. 9,842.70 has been shown. The appellant has

produced copy of unsigned and unauthenticated ledger account in respect of W

M/s. Kalpataru Power Transmission Ltd for the year 2013-2014 which shows
Invoice no. 1 dated 05.06.2013 having value of Rs. 9,84,270/- and output VAT
@4% + add output VAT @1% has been shown as Rs. 39,370.80 and Rs. 9,842,70
respectively. There is no mention of service tax paid on this invoice. However,
in ledger account, invoice Mo. 31 dated 05.06.2013 for Rs. 2,34,780/- plus
service Tax of Rs. 29,018.81 and invoice No. 32 dated 05.06.2013 for Rs.

Page bof B



Appeal Mo VLM FRALZONT
)

39,941.19 plus service tax of Rs. 4,936.73 have been mentioned. Thus, the
appellant claim that Rs. 6,45,075/- is for material supply on which VAT had
been paid and hence not liable to Service Tax is contradicted by the ledger
account. Further the documents submitted by them are un-signed and
unauthenticated and hence not reliable. Therefore, | uphold the impugned
order to this extent,

9.1 The appellant has also contested value of service in respect of services
provided to M/s. Punj Lloyd mentioned as Rs. 70,43,789/- in Annexure-B to
Show Cause Notice, against actual value of service at Rs. 70,15,251/-.
However, they again submitted un-signed and unauthenticated copy of account
ledger and did not submit copies of invoices. Therefore, | have no option but to
hold that the lower adjudicating authority has rightly denied the benefit to
them and | upholc the impugned order in this regard also,

10.  The appellant has not produced any documents evidencing payment of
Service Tax of remaining amount after deducting Rs. 40,00,000/- paid by them
during the course of investigation. They have failed to produce documentary
evidences toward: their interest liability. Therefore, the argument made by
the appellant that no Show Cause Notice should have been issued to them since
they have discharued Service Tax liability alongwith interest, is devoid of any
merit.

11. It is on record that the appellant has collected Service Tax from their
customers but failad to deposit in government account and also did not file
5.T.-3 returns. The findings recorded by the lower adjudicating authority at
Para 33 has categorically and at length discussed the material facts. Therefore,
the lower adjudicating authority has rightly imposed mandatory equal penalty
under Section 78 of the Act. | find that the lower adjudicating authority has
extended benefit of reduced penaity to the appeilant in the impugned order.
The penalties imposed under Section 77(1), 77(2) of the Act and late fee
imposed under Rule 7C of Service Tax Rules, 1994 are required to be upheld in

absence of any conirary evidences produced by the appellant, " =

12.  In view of above, | uphold the impugned order and reject the appeal.
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12.1 The appeal filed by the appellant is disposed of in above terms.

-

(FATTHA)
g (rfte)

-

By R.P.A.D.
To,

| M/s. Jay Hind Buildcom Pvt. Ltd., G. | B g fe= facsa - wsae [ormes, o, |
| K. Complex, Khediyar Colony, Amra B. | & #indey, @ifear ser smmadl |
| 0., Jamnagar- 361 006 ' ' ;
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| 30, oo WK - 368006, |

Copy for information and necessary action to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.

2) The Commissioner, G5T & Central Excise, Rajkot.

3 The Assistant Commissioner, GST & Central Excise, Division,
Jamnagar.

4) The Superintendent, GST & Central Excise, Range, Jamnagar,

) Guard File.
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