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Arising out of above rentioned'Olo issuea by Additional/JointlDeputy/Assisiant Commissioner, Cenlral Excise / Servicc Tax

Rajkot / Jamnagaf / Gandhidham,, :

3r+ffiat & icfr{rft FllarJr !d c?r'/Narhe&Address of the Appellants & Respondent :-

IWs. S.Poojari Crzurq,Service,, Plot.No. 8, Opp.- LO.C. Pump, Near Express Hotel,

Khambhaliya Fti ghway Sapar patiyaJamnagar.- 3 6 1 1 4 1

gff ]rrae(3{ffdl t qEi' +'13 tqfu ffifud att, ii sqqF crftrartl i srtufiq li rqtT .}rfiF a,E{ n{ s6dr F./
Any person aggrieved t/ this Order-in-Appeal may lile an ippeal lo lhe appropnate authorrly in lhe,ollowrng way

SEr ltE Aidrq rflE T6 G t-dr+T, jrtrrq arqrfofisr t cfr 3{Crfr. t-fr{ tqra rlF }fuA6; ,1344 * !.1-n 358 +'

lrdrl-d'lri E.fr JftF;ir{: 1994 fr rrRr 86 + 3idrtf, ffifu+ "r,r( *r s{'$ t ri '

Appeal to Customs, Excise & Service,Tax Appellate Tribunal under Section 358 ol CEA, 1944 / Under Seclion 86 cf the

Finance Acl, 1994 an appeal lies to:-

arflli{q ]{Fqrqia + Frr , rd st$ TrEi frFI ?1di, tdTq 3-iqra{ r-rdr \'d tdrii{ lrffirq E.qfulirq & ErtE {,16, aE 
'd;* 
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2, j1,1. irlTrr. rt frEn, +t fi o,rfr qrRq l/"

The special bench ot C ustoms, rEj(cise, &r Service Tax Appellate Tribunal of West Block No- 2. R.K. Pu[am, New Oelhi in all

matlers relating to classification and valualion.
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To lhe West regional Lench oJ Customs. Excise E , Service ,Tax'Appellate Tribunal (CESTAT) al, 2d Floor. Bhaumali Bhawan,

Asarwa Ahmedabad-380016 in:case 3fiappeals other:than as menlioned in para_ 1(a) above
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i.1aa-;d # i.rran. ti *r ss trsr * itdr Trq1' ;16i TriqJ:rffitq ar4ft-a:q fi rnqr Frd t t errra vrtt t€ r6t)
frq 3rra(a-w *''{nI 5c0/- 5cq 6r Ftifrfi tli+ sar Frar.EtJir l/

The appeal to lhe Appellate Tribunal shall be fled in quadruplicate in form EA-3 / as prescribed under Rule 6 o{ Cenral

Excise {ADDeat) Rutes, 2001 aad shalt be accompanied againit one wnich al easl should be accompalred by a tee ol Fs

i,Oijii'n!.'SOOi:1., C"..O.OOO/- nt"," amount of duty.de;and/inleresupenaltyrefund is upto 5 Lac.. 5 Lac to 50 Lac anc

aiore S0 Lac respectiveiy in the lorm of crossed bink draft in favour ol Asst. Registrar of branch of any nominated pubhc

,"a", Uini of lhe-place where,the.bench of any, nominated, public sector bank oi lhe place where the bench o, lhe Tribunal

is situated. Applica6n rnade foir,glant of stay' shall' be accompanied by a lee of Rs 5001-

vffiq;qrqrft-F{r{ + rrq. }+d, fua ;ftF-{E. ,1994 6r trr{r S6(1) i rrla far+r hotrdr& 1994, fi AEF 9(l) + -f,d
ii-H'"# l-i.+ + jn ffi *i + w r+,tt \.t ts; TFr hs jntlr & EEr ]rff t? TE d), srar vfr.. sFr ii {irrr 4t
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500/- Tcq rr FrutflJ 116 rrfrI 6fir t{r l/

The app€al under sub sectio; (1) of Seclion 86 of the Finance Act. 1992, to the Appellate Tribunal Shall be illed in

ouadruojicate in Form j,T.s. as.,Bescribei undea Rule 9(1).of ihe Seryice Tax Rules, 1994. and Shall be accompanieo by a

J"pv oi rt" order appeated agiinst (one of which shall be certirled copy) and should be accompanied by a tees of Rs.

tOb'Ot wfrere $e amolnt of saNice tax E interest demanded & penalty levied ol Rs. 5 Lakhs or less, Rs.50001 where the

amo,rnt of service tax & interpst demanded.& penalty levied is more lhan flve lakhs but not exceeding Rs. Fitly Lakhs,

i..iO,OOOi- *t"r" fie amount of servce tax & interest demanded & penslty levied is more than iatty Lakhs arpees, in the

form of crossed bank ,jrafl in lavour of the Assjstant Regislrar of the bench ol nominaled Public seclor Eank of the place

where lhe bench ot Tri)unal is situated. / Applicalion made for granl ol slay shall be accompanied by a ree of Rs.5001.
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E? xft|Ftun. 1994 Sr qRT 86 6r lq-qRBrt (2) lri (2A) fr.liTna tr+ fr .?ffi_3r{rd,,n-{rfr{,B:{r{rdi, 19s4. +. hq-F g(2) qd
9(2A) fi rd hqlft-d c-rr s.r.-7 t 4r dr s*nfr !t rst'mq :n++d, t-fu r.cr'{'gd'3n c-'liqff (lrq-d), }ifrq 3icqra Tc-{-aEr crn-d 3{rhr *r c,?qf iiEri 6t i.'d;i * !; cfr EqrFrd itfr, qfttc)..Jtt{ jrffi- i-qro s6rq6 j.IErd lnrdr f,sr{-Fd. 4ffIq
,.qc fl6/ +dT6{, at }trr$a {.qfufi{r- d xr}fd rJ ari +r f}ftr ei"arn,:ir*i'ar,ri} rt qru i dEa fifr Firft't i
The appeal under sub section (2) and (2A) ot the section,86 the [inance Act:I994; shal be f]led in For ST.7 as prescribed
under Rule I (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy ot order of Commissioner
Cent.al Ercis€ or Commissioner, Cenlral Etcise (Appeals) lone ofrwhichlshall be a cerlified copy) and copy oi the order
passed by the Commissioner authori2ing lhe Assistant Commissioner or Depuly Commissioner of Centrat Ercise/ Service Tax
to file lhe appeal before the Appellate Tribunal. '' , ..1

- , _ rrd .i,-.+ .r, {- i;F.i!::!iiiEr=i_ .:i ,::, r-

fu tl-, f+o tiq]" rJF lti d-cr6{ 3ltrrq erfofiTr (#4 i. efr lrfrdi + xrFe i'ffic r r{ !16. 1,'fufrrrs j944 6r
rrr.r 3s(s + Jr ta. oi fi ffiq sfufrqx, 1994 €r tlfir 83 + Jia/ra tr{+{ st s drrl fFr* t, ri :ne., * yfr 3rffiq
crfu6-1rr n'g.f-d:r,i firq r.qr{ rl6^d-dr 6'{ ni4 + 10 ciasF (10%). ;rq riT re extdrM il,qr c,xtir. T{ +-r rdraTffi t, 6r T,rara rn.T an, srd'a $s ${r fi.:irAa rs t* ja Eih ric" t iii.t;# #" t:H';;t; "" "'"

+fiq raqtc rJaa \'s n-dF{ +, Jia?tJ .FirT 
l+,s ar' T6. t frE fift-fr t

(i) qRT 11 * *. 3idfd a6a
(ii) ffid lrsr fi d 4E zrd-d rrftI
(iiD ffie sar fi-{fl.r{dt^. } ifuq 6 * 3rfrlra tq rs-f
- eld qr l+ i{ tfiT + cErrrn lffiq ({. 2) }ftfi{q 201a *' 3ais t Ti BrS }rfi&q crffi * Fsar h-nRFi-i

For an appeal to be filed before the CESTAT, under Sedio; 35F ot the Centrat Excise Acl, 1944 which is also made
applicable 1o service Tax under Seclion 33 of lhe' Finbne'e/qch'l199ai an anlea,l 

-abaid-st 
ihi$\order sha lie before lhe TribLrnal

on payment of 10% of the duly demanded whereldulyloi iuty-and-fenatry aie"in:a-isphe; or penatly, where penatty atone is in
dispule, provided lhe amounl of pre-deposit payable would be subiecl to a celling ol Rs. 10 Crores,

under Cenlral Excis6 and Service lax, "Duty OemanOeai,lst,siflinclub'e':
(i) amounl determiired unde; Seclion .llrD; t .

(il) amount o{ erroneous Cenvat Credlt taken:
('ri) amounl payable under Rule 6 of the Cenvar Credrl Rules

_ provrded f,Jnher lhat lhe prqvis,ons ol lhrs Seclion shall nol _appty,tg,the slay,applicatron an.t appeals pendilg before
any appellate authorily prior to the cor[mencement of the Finance ltto.2j ncr,rZbta. ,..:

anra vrfiR 6t Sa&mq xrt{d :

Revislon eppllcallon to Government ol lndla:

i{r ln*I +1 qdflnq f{fi ffifuc Frx-nt f. t.frq ]?q,d 116'

!it{, Trd {iErr, y{ffaTsr l,rndid ffi'. la-,a a-rrirq. rrara Eirm,..
rfr{r a,ri-r qtaEl I .t

(i)

(ii)

(c)

(i)

lrfufrqff, 1994 +r rrEr 3sEE +, crE q:iiG * *d,ta rr+r
Tf$ riG-fr. fr{n Aq-ffii, dr-q rr4, rgtrFff-troo0r, +t

A revision applicalion lies to the Underrsecretary; to the Govemment ol lndia, Revisioii' Appiication Unit, Il4inistry oI Fjnance,
Deparlmenl of Revenue, 4lh Floor, Jeevan Deep Buildingr.ParliamenlLslreet.,NewrDelhi-1'10001., under Section 35EE of the
CEA 1944 in respecl o{ the following case, govemed by first proviso to'sub-seclion (1) of Section-3sB ibid:

q? ffd * ftrfr .€flTf, * nrri r', r5i 4+ma ffi:ara A fr.#qrsa't *# rrr t qrrrra-a s dt{ri qr Eifr Jrrr Frrgri qr

nryfi y TI__IF,t 
g ry{_Ilry.* * zl'rra. qr.Hr:im rn *. qr.r-sr{& S mE h. cdF{lT i (lni, Bfr FF{9ri qr

EdI fiRR Td * FEi + TiEri t niri i,u (r' : " ''
ln case o, any loss of goods, where lhe loss occurs in lransit fiom a factory.lo.a warehouse or lo anolher fadory or fiom one
warehouse lo aaolher during lhe course of processing of lhe'goods.in a viarehouae or tn sloraqe whether in a ractory or in a
warehouse

errd t 116r ErS nE( qr eh af Frqtd 6{. B Trd t fdffil,r d'rS{i siirard q{ fift, rr5 ffiq :ricrq {6 + gd (taiO t
xr{a C ii lnTa fi EE, Fs-S rE qr ri{ +} ftqh ar rrd tt /
ln case of rebale ol duty of excise on goods exported to any country or territory oulside lndia of on excisable material used in
lhe manufaclure ot lhe goods which are exponed lo any country or terilory ouside india.

qE 3?cr{ 116 6r TIIrara fuq i{aftnrd * 116{, Avrf, qr Eara +t TrF furd F6qr 7rq,r tt /
ln case of "goods eiporled ourside lndia erpon lo Nepal o; Bhulan, wilhouf payment'bf duly.

pBRld r;qre *' f,;cra; tlEE +' rrrala * ft-q !i rca *B1a

irtrr at grcra (rqr ) +'rdrr nt ynaqa 
1a. )i, rssa

qi-a tur ,1I' f u

{iD

(iii)

(iv)

(v)

(vi)

(D)

(E)

(F)

Credil of any duly allowed to be ulilized lowards paymenl of excise duty on llnal

a{ 3{fli}rrs lii {{i' Eft-a slalndi h da ma *r rB t 3it{ tt
Er irr{T'rog * (dr{rftc-d,4t zri arlro:nro rarqlaft.r{ qT era ri

mmtSstoner (Appea

ucts under the provisions of this Act or
oi'after, lhe date appointed.under Sec.the Rules made there under such order is passed by lhe Co

109 of rhe Finance (No.2) Act, 1998

5c{tla nIifir 3l at qfiqi qrr dEqr EA-8 ,i, sl *r ai-fiq serE?r?r6 (3rs-fl 1iffi,'2001, fi fr{ff I * 3iartd RftE€ t,
fsrrhr}'rifcsrt3ErFeJir4-dfrdrfiqrfrqrlcrtff3ntei'*,sFr{'3ntrr,E'Jffia'3nirr6rAcfrqiiTra4Isril
alfrqt flu & +drq riqa 116 3{fufi{F, 1944 6r trFr 35-EE + rtrd firrltd 116 fi 3rdr{rt +, ffrFc t dk q{ TR-6 4r cft
E ra& Jr*s,fdqt i :t" fr;t, t
The above applicalion shall be made in duplicale in Form No.' EA-8 as specifeitlirnter''Rule I of Central Excise (Appeals)

Rules, 2001 wilhin 3 monlhs from the date on which the order"soughllto,-be appedledt€gainst'is communicaled and shall be

accompanied by two copies each of the OIO and Ordei-ln:Appdal. ltFshb'Jld alsd be aacomp'anied'by a copy of TR-6 Challan
evjdencingpaymenlofprescribedfeeas'prescnbed'ndbriselctonrr35lEEof'CEA,r.19443iuaderMajorHeadofAccounl.

. Frtrr itr. I i. l:i :t'., ; i(:i:; i;i
q;R'IEIgI 3lEraa 6 grq ffia t4tflrrd rIFF +I ]relq II 6I arir-srirq I'
,3ti drra r+q rrfi drs Fq4 * l*d 4h dr at rq+ zool- Elqrirra fa;rr alr' ,t{ qfa Tidrfr r6ff (.6 s sqt + -{"r Et ar

"ii tooo -i ry rrrrara F+-qr qrc r ' " :
]he revrs,on appIrcatron shall be accompanied by a fee ol Rs.200/- where lhe amoJnt involved in Rupees One Lac or less

and Rs. 1000/- where the amount involved is more than. Rupels One Lac.. 
,1., :

nfe rs lrtr- t rl ra yr +r rartrr t ai c-d6 {fr jnhr * frr'fa a frrara, ET-fr 6r t f+qt srq fttt trs a!4 fi
d-a fc { & f}qr qS ;Frd t T{i + Rq qlnfrrfr }+dta 

":nfu6{Er.-.n'r'o 
qfte'qr,*-fiq sron 4i !-s }rird ffi-ol arar fi r t

ln ca'se. r, rhe order covers vanous numbers of order- in Original, reo Ior each O.l.O. should be paid i'r lhe atoresaid mannel,

not w(nstandrng rhe lacl lhat the one appeal to the Appellant Tribirnal"orithE'onoiapplication to the Central Govl. As lhe case

may be, is filled lo avoid scriptoria work if e)(cisrng Rs. 1 lakh lee of Rs, 100/-rfor each.'- 
-

qqrririfod arqrfrq rlE 3rfufr{4. 1975j 'h ffisfrl + 3EErr Td ]rren $i Frrri.3nin 4i cG' c{ Alr,fud 6 50 5q{ 6r
;# r1c6 ft""E #, A-+ E-trr', I

One copy o{ appticalion o, O.t.O. as the case may be, and the order'of th; airudilalind aulhorily shall bear a court fee slamp

of Rs. 6.50 as prescribed under Schedule_l rn lerms of lhe Court Fee Ac1,1975, as---am;nij-ed.

Srnr 116. *;&q rcr( rrFF !'q i-dr{{ xtrIq arqfufi{q (fl+ 'EF$ l:l{ffrfa, 1982 Jt afi-f, d rr;o E{eua 
',=d 

a}

ire'eda +-cf arn frq-ii + Jir I una rrdfta Bqr srdr tt / a
Attention is also invited lo the rules covenng lheso and other"relaled matlerst contained rin ther Cusloms, Excise and Service

Appellate T.ibunal (Procedure) Rules, 1982- I ' . ,' 
i.l 

,t':!1

:-q vffiq erffi 6t 3rffd alfu"r 6ri t {riE-d cqFr6, E'qd' lit{i r4rjraff'crdqrd +. frs, s(r rrfi E-ffr'ff-q aT€r5'

www.Cbec.gov ln lhl 4u +l't,.l 6 I /

For the el;borale, detailed afld latest provisions relaling to Iiling of appeal to lhe highei appellate authorily, the appellanl mav

;"iii; fi;-oepfu;tal vvebsire www.cbec.sov.in
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:: ORDER IN APPEAL ::

M/s. S. Poojari Crane Service, Ptot No. 8, Opp. - 1.0.C. Pump, Near

Express Hotet, Khambhatiya Highway, Sapar Patia, Jamnagar-361 141

(hereinafter referred fo as 'the appellant'), engaged in providing taxabte service

of "Suppty of Tangibte Goods Services" fatting under Section 65(105)(zzzzj) of

the Finance Act, 1994 (hereinafter referred to as "Act "), has filed appeal

against Order-in-Original No. DC/JAM/0212016-17 dated 31.10.2016 (hereinafter

refened Io as 'the impugned order') passed by the Deputy Commissioner,

Central Excise, Division-|, Jamnagar (hereinafter referred fo as 'the lower

adjudicating authority').

2. Briefly stated the facts of the case are that the appettant provided

taxable service of Rs. 25,88,070/- for the period from 2013-14 to 2015-16 (upto

September, 2015), however faited to pay Service Tax of Rs. 3,41 ,066/-. Show

Cause Notice issued to them was confirmed vide the impugned order

demanding of Service Tax under proviso to Section 73(1) of the Act, atong with

interest under Section 75 of the Act and Rs.7,94,499/- and imposing equal

penatty of Rs. 3,41,066/- under Section 78 of the Act, however dropped the

proposats for imposition of penatty under sections 76 &.77 of the Act. The

appettant had paid Rs. 2,94,468/'during the investigation vide chattan No g

dated 15.10.20'15 which has been appropriated.

3. Being aggrieved with the impugned order the appeilant preferred appear,

inter alia, submitting that the proprietor of the firm i.e. shri sadanand Rama

Poojari was undergoing Medicat rreatment at Mumbai, and therefore in his

absence, the business was handted by son of proprietor, who was new to the

business; that he was atso busy in tooking after his father,s heatth; that

serious medical cond'ition of the proprietor resutted into detay in payment of

Service Tax; that the appettant

substantiate their claim.

submitted retated medicaI reports to

3.'l The appellant also submitted that Rs. 2,94,49g/- towards demand of

service Tax had been voluntary paid during the investigation before issuance of

show cause Notice and the same has been appropriated vide the impugned

order and remaining Service Tax tiabitity of Rs. 46,57g1- has atso been paid by

them vide Chattan seriat No. 5021.1

tiabitity has been discharged by them.

dated 30.07.2016 and thus the entire
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3.2 Regarding interest under Section 75 of the Act, the appettant submitted

that the majority portion of Service Tax tiabitity (i.e. Rs. 2,94,488/-l had been

paid before the issuance of Show Cause Notice, therefore, altegations made in

the Show Cause Notice are not valid; that levy of the interest thereon is bad in

the eyes of [aw and the same needs to be quashed, as per the decision of

Hon'ble CESTAT in the case of Hazi Abdul Razzaque reported as (2006) 5 5TT

307 (CESTAT-Kot).

3.3 Regarding imposition of late fee under Section 70 of the Act, the

appeltant submitted that non-payment on their part was only procedural [apse

and they never intended to breach any provisions of the Act, as wetl as rules &

regulations retating to Service Tax; that penatty proceedings are quasi criminal

proceedings and it cannot be tevied without bringing the fact on record that

there is intention to breach the law on their part.

3.4 Regarding imposition of penalty under Section 78 of the Act, the appellant

submitted that as per provisions of Section 80, no penalty should be imposed on

them for any failure referred to in Section 78, if the appellant proves that there

was reasonable cause for the said failure; that the proprietor of the firm was

undergoing medical treatment at Mumbai and was facing serious health

problems since 4 to 5 years due to which he couldn't manage his business

affairs; that the son of the proprietor, handling the business in his absence, was

not having appropriate business experiences and was not aware of taxation and

procedural matters, which resulted in delay in payment of Service Tax liability;

that they relied upon the judgements of the Hon'ble High Court of Chhattisgarh

in case of M/s. Mahadev Logistic reported as 2017-81-taxmann.com409-

Chhatisgarh and of the Hon'ble Supreme Court in case Pepsi Foods Ltd.

reported as 2011-30-STT-284-SC and Rajasthan Spg. & Wvg. Mills reported as

2008-20-sTT481.SC.

4. Personal hearing in the matter was attended by Shri Sagar Shah, CA who

reiterated grounds of appeal and contentions made in their written submission

dated 16.10.20'17; that he further submitted additional written submission and

emphasizing that the proprietor was on dialysis in a Mumbai Hospital since

2013 submitting doctors as well as hospital papers, that they had no intention to

evade payment of Service tax, but for his bad health; that entire Service Tax

liability has been paid before issuance of the impugned order; that the entire

interest has now been paid by them even though they are in bad financial

position, which proves their bonafides; that under the given circumstances they
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requested to set aside penalty under Section 78 of the Act and relied upon the

judgments of Hon'ble High Court in the case of Mahadev Logistics supra and to

set aside late fee of Rs. 1 lakh also, as proprietor was not in a position to file

returns since he was confined to bed owing to dialysis, initially twice a week and

subsequently thrice a week; that they requested for their appeal to be allowed

and order to be set aside.

FINDINGS:-

5. I have carefutty gone through the facts of the case, the impugned order,

the appeat memorandum, as wetl as ora[ and written submissions made by the

appettant. The issue to be decided in the present appeal is as to whether the

impugned order imposing penatties under Section 78 and late fees under

Section 70 of the Act is correct or not.

6. lt is a fact that the appellant had not paid Service Tax in due months and

also not filed Service Tax returns on due dates, however, the appellant paid the

entire amount of Service Tax before issuance of the impugned order and interest

for delayed payment of Service Tax. Under this appeal they are now contesting

imposition of penalty under Section 78 of the Act and payment of late fee under

Section 70 of the Act and not payment of Service Tax and interest thereon.

The appettant has contended that since the proprietor of the appe[[ant was

facing serious k'idney retated heatth probtems and was undergoing protracted

medicat treatment at Mumbai since June, 2014, his young son looking after

business affairs of the firm was too young and was not wetl versed with the

business affairs as we[[ as taxation matter, which resulted in detay in payment

of service Tax. lt is contended by the appettant that their bonafides are

apparent from the fact that they paid targe chunk of Service Tax before

issuance of Show cause Notice and remaining amount of service Tax, as wetl as

interest thereupon before issuance of the impugned order.

6.1 I find that the appettant has cited various orders passed by Hon'bte

cEsTAT and judgments of the Hon'bte High court to emphasize the'ir contention

that no penatty is required to be imposed upon them as they had no malafide

intention not to pay Service Tax and interest but coutd not Pay due to

circumstances beyond their control. The appettant has raised ptea of medicat

grounds and submitted that the proprietor handting business affairs was on

protracted medicat treatment and therefore, penatty imposed on them is

required to be set aside.

A
\A\
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6.2 I find that the appettant had paid Service Tax as wetl as interest thereon

before issuance of the impugned order, however, they did not pay penatty

imposed under Section 78 of the Act. I find that the demand of Service Tax has

been raised invoking proviso to sub-Section (1)of Section 73 of the Act i.e. the

extended period, which has been paid by the appettant without objections.

lnterest thereupon has atso been paid without protest. I find that the appettant

had cottected Service Tax but coutd not pay for financial reasons and therefore

penatty imposed under Section 78 of the Act has to sustain. I atso find that the

'ingredients for invoking proviso to Section 73(1) and for imposing penaLty

under Section 78 of the Act are availabte in this case. The appettant has atso

accepted tiabitity to pay Service Tax under proviso to Section 73(1)of the Act.

The acceptance of this would automaticatty lead to consenting the provisions

of Section 78 of the Act. The Hon'bte CESTAT in the case of M/s. Datamini

Technotogies (l) Ltd. reported as 2017(51 )STR145(T-Mum) has hetd as fottows :'

"27. Proviso to Section 73(l) ol' Finance Act. 1994 and Seclion 78 are

ed on the same insredients and recourse to the oroviso. while

acknowiedpins that circumstances do not iustifv oenaltv under Section 78.

does nol aooear lo bear the hullmark of c'onsi.stentv. I am, therefore,

unable to concur with the finding of Hon'ble Member (T) that the extended

period has been correclll, invoketl."

IEmphasis supptied]

6.3 l, therefore, find that imposition of penatty on the appellant under

Section 78 of the Act is correct, tegal and proper.

6.4 The imposition of late fee under Section 70 of the Act read with Rute 7C

of Service Tax Rutes, 1994of Rs. 1,00,000/- at the rate of Rs.20,000/- per

return for faiture to file Service Tax-returns has been contested by stating that

non fiting of 5T-3 returns is a procedural lapse without mens reo and hence, no

penatty is required to be imposed on them under Section 77 of the Act. I find

that the provisions of Section 77(2) of the Act need to be examined which

read as follows :-

"111 Every person liable to pay the service tax shall himself assess the tax

due on the services provided by him and shall furnish to the

n such

twentv

Superintendent of Central Excise, a return in such form and i

manner and at such frequency and with such late fee not exceedino

thousand ruoees. for delayed furnishing of return, as may be prescribe"

6.4.1 I find that there is no reference to mens reo white imposing late fee

under Section 70 of the Act and therefore ptea of setting aside late fee on

rl
.r, it
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the grounds of mens reo is not sustainable. The late fee imposed vide the

impugned order is, therefore, uphetd.

6.5 The contention of the appellant to take recourse to Section 80 of the Act

is not tenable, inasmuch as the said section has been omitted with effect from

14-05.2015 vide the Finance Act, 2015.

7. ln view of the above findings, I uphold the impugned order and reject the

appeal filed by the appellant.

8. Jffir rdRr E-S *r ?r$ 3drd *r frqem rq{tril dftfi t f+qr ardr f.

8. The appeal filed by the appellant is disposed ofi in above terms.

\"ft

(TqR 'idc)
$E.ff (3qFs)

BY R.P.A.D.

To,

Copy for information and necessary action to :-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad.

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

3. The Assistant Commissioner, GST & Central Excise Division, Jamnagar.

4. The Range office, GST & Central Excise, Jamnagar Division

5. Guard File.

M/s. S. Poojari Crane Service,

Plot No. 8,

Opp. IOC Pump, Near Express Hotel,

Khambaliya Highway, Saparpatia,

Jamnagar-361 141.

ffi lFrt tn sfrs
de a. a, 316. 3t dt S-{td

qq * srri, ('-trf{ ilcd *
crs, sqrftqr 6r{4, qs{cfuqr,

dr4;rrR-3qt tut
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