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Appeal No: V2NIRALZOT

3
:: ORDER IN APPEAL :;

M/s. S. Poojari Crane Service, Plot No., 8, Opp. - 1.0.C. Pump, Near
Express Hotel, Khambhaliya Highway, Sapar Patia, Jamnagar-361141
(hereinafter referred to as 'the appellant’), engaged in providing taxable service
of “Supply of Tangible Goods Services” falling under Section 65(105)(zzzzj) of
the Finance Act, 1994 (hereinafter referred to as "Act "), has filed appeal
against Order-in-Original No. DC/JAM/02/2016-17 dated 31.10.2016 (hereinafter
referred fo as ‘the impugned order’) passed by the Deputy Commissioner,
Central Excise, Division-l, Jamnagar (hereinafter referred to as ‘the lower
adjudicating autharity’).

2 Briefly stated the facts of the case are that the appellant provided
taxable service of Rs. 25,88,070/- for the period from 2013-14 to 2015-16 {upto
september, 2015), however failed to pay Service Tax of Rs. 3,41,066/-. Show
Cause MNotice issued to them was confirmed vide the impugned order
demanding of Service Tax under proviso to Section 73(1) of the Act, along with
interest under Section 75 of the Act and Rs. 2,94,488/- and imposing equal
penalty of Rs. 3,41,066/- under Section 78 of the Act, however dropped the
proposals for imposition of penalty under Sections 76 & 77 of the Act. The
appellant had paid Rs. 2,94,468/- during the investigation vide Challan No 8
dated 15.10.2015 which has been appropriated.

3. Being aggrieved with the impugned order the appellant preferred appeal,
inter alia, submitting that the proprietor of the firm i.e. Shri Sadanand Rama
Poojari was undergoing Medical Treatment at Mumbai, and therefare in his
absence, the business was handled by son of proprietor, who was new to the
business; thit he was also busy in looking after his father's health: that
serious medical condition of the proprietor resulted into delay in payment of
Service Tax: that the appellant submitted related medical reports to
substantiate their claim.

3.1 The appellant also submitted that Rs. 2,94,488/- towards demand of
Service Tax had been voluntary paid during the investigation before issuance of
Show Cause Notice and the same has been appropriated vide the impugned
order and remaining Service Tax liability of Rs. 46,578/ - has also been paid by
them vide Challan serial No. 50211 dated 30.07.2016 and thus the entire
liability has been discharged by them.

Page Mo 3of 7

% hl"'.__

P

$



Appeal Mo’ V2ZNIRANZOTT

4
3.2  Regarding interest under Section 75 of the Act, the appellant submitted

that the majority portion of Service Tax liability (i.e. Rs. 2,94,488/-) had been
paid before the issuance of Show Cause Notice, therefore, allegations made in
the Show Cause Notice are not valid; that levy of the interest thereon is bad in
the eyes of law and the same needs to be quashed, as per the decision of
Hon'ble CESTAT in the case of Hazi Abdul Razzague reported as (2006) 5 STT
307 {(CESTAT-Kol).

3.3 Regarding imposition of late fee under Section 70 of the Act, the
appellant submitted that non-payment on their part was only procedural lapse
and they never intended to breach any provisions of the Act, as well as rules &
regulations relating to Service Tax; that penalty proceedings are quasi criminal
proceedings and it cannot be levied without bringing the fact on record that
there is intention to breach the law on their part.

34 Regarding imposition of penalty under Section 78 of the Act, the appellant
submitted that as per provisions of Section 80, no penalty should be imposed on
them for any failure referred to in Section 78, if the appellant proves that there
was reasonable cause for the said failure, that the proprietor of the firm was
undergoing medical treatment at Mumbai and was facing senous health
problems since 4 to 5 years due to which he couldnt manage his business
affairs, that the son of the proprietor, handling the business in his absence, was
not having appropriate business experiences and was not aware of taxation and
procedural matters, which resulted in delay in payment of Service Tax liability;
that they relied upon the judgements of the Hon'ble High Court of Chhattisgarh
in case of M/s. Mahadev Logistic reported as 2017-81-taxmann com-409-
Chhatisgarh and of the Hon'ble Supreme Court in case Pepsi Foods Ltd.
reporied as 2011-30-5TT-284-5C and Rajasthan Spg. & Wvg. Mills reported as
2008-20-5TT-481-SC.

™y

A

4, Personal hearing in the matter was attended by Shri Sagar Shah, CA who
reiterated grounds of appeal and contentions made in their written submission
dated 16.10.2017; that he further submitted additional written submission and
emphasizing that the propnetor was on dialysis in a Mumbai Hospital since
2013 submitting doctors as well as hospital papers; that they had no intention to
evade payment of Service tax, but for his bad health; thal entire Service Tax
liability has been paid before issuance of the impugned order; that the entire
interest has now been paid by them even though they are in bad financial
position, which proves their bonafides, that under the given circumstances they

Faga Mo dal 7
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5
requested to set aside penalty under Section 78 of the Act and relied upon the

judgments of Hon'ble High Court in the case of Mahadev Logistics supra and to
set aside late fee of Rs. 1 lakh also, as proprietor was not in a position to file
returns since he was confined to bed owing to dialysis, initially twice a week and
subsequently thice a week; that they requested for their appeal to be allowed
and order to be set aside.

FINDINGS:-

5. | have carafully gone through the facts of the case, the impugned order,
the appeal memorandum, as well as oral and written submissions made by the
appellant. The issue to be decided in the present appeal is as to whether the
impugned order imposing penalties under Section 78 and late fees under
Section 70 of the Act is correct or not.

6. It is a fact that the appellant had not paid Service Tax in due months and
also not filed Service Tax returns on due dates, however, the appellant paid the
entire amount of Service Tax before issuance of the impugned order and interest
for delayed payment of Service Tax. Under this appeal they are now contesting
impaosition of penalty under Section 78 of the Act and payment of late fee under
Section 70 of the Act and not payment of Service Tax and interest thereon.
The appellant has contended that since the proprietor of the appellant was
facing serious kidney related health problems and was undergoing protracted
medical treatment at Mumbai since June, 2014, his young son looking after
business affairs of the firm was too young and was not well versed with the
business affairs as well as taxation matter, which resulted in delay in payment
of Service Tax. It is contended by the appellant that their bonafides are
apparent from the fact that they paid large chunk of Service Tax before
issuance of Show Cause Motice and remaining amount of Service Tax, as well as

interest thereupon before issuance of the impugned arder. N

S

T
b 3 A

6.1 | find that the appellant has cited various orders passed by Hon'ble
CESTAT and judgments of the Hon'ble High Court to emphasize their contention
that no penalty it required to be imposed upon them as they had no malafide
intention not to pay Service Tax and interest but could not pay due to
circumstances bevond their control. The appellant has raised plea of medical
grounds and submitted that the proprietor handling business affairs was on
protracted medical treatment and therefore, penalty imposed on them is
required to be set aside.

Page Mo 5of T
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6.2 | find that the appellant had paid Service Tax as well as interest thereon

before issuance of the impugned order, however, they did not pay penalty
imposed under Section 78 of the Act. | find that the demand of Service Tax has
been raised invoking proviso to sub-Section (1) of Section 73 of the Act i.e. the
extended period, which has been paid by the appellant without objections.
Interest thereupon has also been paid without protest. | find that the appellant
had collected Service Tax but could not pay for financial reasons and therefore
penalty imposed under Section 78 of the Act has to sustain. | also find that the
ingredients for invoking proviso to Section 73(1) and for imposing penalty
under Section 78 of the Act are available in this case. The appellant has also
accepted liability to pay Service Tax under proviso to Section 73(1) of the Act.
The acceptance of this would automatically lead to consenting the provisions
of Section 78 of the Act. The Hon'ble CESTAT in the case of M/s. Datamini
Technologies (1) Ltd. reported as 2017(51)STR145(T-Mum) has held as follows :-

“27. Proviso to Section 301 of Finance Act, 199 and Section 7X are
predicaied on the same ingredients and recourse to the proviso, while
acknowicdging that circumsiances gdo not fustify penalty under Section 78,
dogs_no!_appear_fo bear the hallmark of consistency. T am, therefore,
simabde 1o concur with the finding of Hon 'ble Member (1) that the extended
period has been caorrectly invoked ™

[Emphasis supplied]

6.3 |, therefore, find that imposition of penalty on the appellant under
Section 78 of the Act is correct, legal and proper.

6.4 The imposition of late fee under Section 70 of the Act read with Rule 7C
of Service Tax Rules, 1994 of Rs. 1,00,000/- at the rate of Rs. 20,000/- per
return for failure to file Service Tax-returns has been contested by stating that
non filing of 5T-3 returns is a procedural lapse without mens rea and hence, no
penalty is required to be imposed on them under Section 77 of the Act. | find
that the provisions of Section 77(2) of the Act need to be examined which

read as follows -

)
rﬁ_ -\.lr

*(1) Every parson llabbe to pay the sarvice tax shall himself assess the fax

due on the services provided by him and shall fumnish to the
superintendent of Central Excise, a relum in such form and in such

manner and at such frequency and with such late fee nol exceeding twenty
thousand rupees, for delayed fummishing of return, as may be prescriba”

6.4.1 | find that there is no reference to mens reg while imposing late fee
under Section 70 of the Act and therefore plea of setting aside late fee on
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7
the grounds of mens rea is not sustainable. The late fee imposed vide the

impugned order is, therefore, upheld.

6.5 The contention of the appellant to take recourse to Section 80 of the Act
i5 not tenable, inasmuch as the said section has been omitted with effect from
14.05.2015 vide the Finance Act, 2015.

7. In view of the above findings, | uphold the impugned order and reject the
appeal filed by the appellant

B. FfaEA A gF 18 ¥ w Auen Iohes aiF & G amEr g

B. The appeal filed by the appellant is disposed off in above terms.
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Copy for information and necessary action to :-

1. The Chief Commissioner, GST & Central Excise. Ahmedabad Zone,
Ahmedabad.

The Commissioner. GST & Central Excise. Rajkot Commissionerate, Rajkot.
The Assistant Commissioner, GST & Central Excise Division, Jamnagar

The Range office, GST & Central Excise. Jamnagar Division

Guard File.
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