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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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Arising out of above mentioned OIO issued by Additional/Joinvoepuiy/Assistanl Commissioner, Cenlral Excise / Seruice Tax,

Rajkol / Jamnagar / Gandhidh.m l

3Tfid-fi-df & cffiI 4;r drJT qd qar /Name&Address of the Appellants & Respondent :-

1.1t4/s. Lexo Ceramic,, 8-A, National Highway,B/h. Varrnora Vitrified,- ,Dbuva, Wattkaner.,

2. Shree Lalit Avcharbhai Detroja, Partner of M/s Lexo Cerartic.

3. Shree Rajnikant Jayantilal Zalariya, Partner of M/s Lexo Ceramic

4. Shree Vipulbhai llabulal Padsurrbiya, Partner of N4/s Orkay Tiles, Morbi

5. Shree Sandipbhai Dhanjibhai Zalariya, Partner of M/s Laxmi Sales Corporation.
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Any person agqrieved by this Order-ii,Appeal may file an ippeal to the appropriate authority in lhe following way.
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Date of issue:
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(A)

(D

Appeal to Customs, Excise 8 SeNice Tax Appellate Tribunal under Section 358 ot CEA, 1944 / Under Section 86 ot the

Finance Act, 1994 an appeal res to:_

rff-F{ur Fai6; t gEerrd { fI qrFd .ftFr tl6, }nffq 5a!'rra ?td G E{rF{ :ffs arrrfirr'or ft Fal}q q6, }€ 4i- ;
2 yr'. *l ora ;Ig ffi. *l -.oi ir{I Fq V'

The special bench of Custo,'yts, Excise & SeNice Tax Appellate Tribunal of Wesl Block No. 2, R.K. Puram New Delhi in all

matlers relating lo classificalio, and v6luation.
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To the West regionat bench c,r Customs, Excise I Service Tax Appellate Tribural (CESTAT) al, 2"d Floor, Bhaumali Bhawan

Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the AppeUate tribunal shall be filed in quadruplicate in form EA-3 / as presc.ibed undet Rule 6 oi Cenlral

exiise'inppeaf) Rules, 2001 and shall be accompanied against one which at least should be accompanled by a lee of Rs

i,oool- ni.SOObI-, Rs.10,000/ where amounr of duty demand/interesvpenalty/refund is upto 5 Lac.,5 Lac 10 50 Lac and

aiove 50 Lac reipectiveiy in the form of crossed bank dratl in favour of Asst. Registrar of branch of any nomin€ted public

sector bank of the place where the bench of any nominated public sector bank.of the place where the bench of the Tribunal

is situated- Application made for grant of slay shall be accompanied by a fee cf Rs 5001
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The appeal under sub section (1) of Section.1861'0l the Finance Act, 1994,_to the Appellale T bunal Shall be liled in

qriA.iin"au in Form S.T.s as piescribed unagij,4e S6 of lho sQrvice Tax Rutes, 1994, and Shall be accompanied by a

;;;;;i G order appeated 
"g"inst 

{on" ot #tric}'starr be cenified copy) and 
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shourd be accompanied bv a fees of Rs.

tOb-Oi- *t"ru the amount of service tax & rnFld*'demgnddd E penalty levied of Rs 5 Lakhs or less. Rs.5000/- whe e lhe

amount of service tax & inle.esl 0"."n6q6 i q.. Ei? nahy l€Vieo is rnore than live rakhs bul nor exceedinq Rs Fihv larhs'

n..tO,OoOl, *** lhe amount ol service tax E: futeres( denranddd S penally levred ls more than filly Lakhs .upees in lhe

form of crossed bank drafl in favour of the Assislqnt Registlar. of.the bench ol nominated Public Sector Bank of lhe place

where ihe bench of Tribunal is situated. / Applic€tlofl' maCq. for granl ol slay shali be accompanied by a fee of Rs.500l
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(i) fa-a sfill?qs, 1994 fr rrRr 86 ff w qI{Bt (2) q; (2A) t r Jfd rS fi ?r.fi 3l-t-.fr, t-flst ffiI, 1994, + fi{n 9{2) [d
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3ifi< eJ6/ tr{ET +t 3iffls arqrft-{{rr frr flfid rS 6]a +r frftr ei s]A 3a"rj fr cii rfi srlr ri +dJa 6.;ft dr,fr- I /
The appeal under sub section (2) and (2A) of lhe section 86 lhe Finance Act 1994, shall be fited in For ST.7 as prescribed
under Rule I (2) & 9(2A) of the Seryice lax Rules, 1994 and shall be accompanied by a copy of order of Commissjoner
Central Excise or Commissioner, Cent.al Excise (Appeals) (one of which shall be a certified copy) and copy of the o.der
passed by the Commissioner authorizing lhe Assislanl Commissioner o. Deputy Commrssioner ot Central Excise/ Service Tax
lo file the appeal beiore the Appellate Tribunal.

=q :rffirq siffi si 3JS-d flfu" 6f4' qqd lit{ S'rda- crfinai +. ftT, 3firf,r!tr tir{rrftq *{qrf.
www.cbec.gov.in +l *@ F6i f I /
For the elaborale, detailed and latest
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qlrf xr6 16 as qRr fi crdrtr4 ffiq (t 2) 3{R}G'-qn 2014 + $ftT t $. ftff lTq-&q crMt fi FsrT E.sRxfrd

+rrird rS \.d 3rffa 4i drrl 4fr dnt/
For an appeal to be filed before lhe CESTAT, under Seclion 35F of lhe Central Excise Act, 1944 which is also made
appljcable Io Service Tax under Seclion 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10olo of the duty demanded where duly or duiy and penally are in dispute, or penalty, where penally alone is in
dispute, provided the amount of pre deposit payable would be subject to a ceiling of Rs_ 10 Crores,

Under Central Excise and Service Tax, -Duty Demanded" shall include i

(i) amounl delermined under Section 11 Di

(ii) amount of erroneous Cenval Credit taken;
(ii0 amount payable under Rule 6 of the Cenval Credit Rules

- provided further lhai lhe provisions of lhis Section shall nol apply lo the slay application and appeals pending before
any appellate authorily prior to the commencement of the Finance (No.2) Act, 2014.

trrld r(6E 6i TifiHEr rrid-d :

Revlsion application lo Gov6rnment ot lndia:
gi j.?tr 1i trdt-aTur Er1-{6 ffi Fl,rdr "!. +-frq r(trd rp+ :rfuftrra, 1994 el rflT 35FF *.trlIff cids' + lrd:ia JIdi
sad, eirra Fr'6.{, crits,q Tr}-ee ffi, ?a ,-rr+q r.ts ft'+nq .rqi pftd ?-{r ar rr{d. sEa prf. rflil"S-t tooot. +-
t'ifiifi 3En 16(l /
A .evision applicalion lies lo the Under Secrelary, to the Government of lndia, Revision Application Unit, Ministry of Finance,
Departmenl of Revenue. 4th Floor, Jeevan Deep Building, Parliament Streel, New Delhi 110001, under Section 35EE oi the
CEA 1944 in respecl of lhe following case, govened by firsl proviso to sub section (1) of Seclion,3sB ibid:

qft r.q + Eal a-,5u4 t arflE i, arr ;r+-ara HI tr[d al etr Fl{sri t 3rflT :16 fi q-I,rFd t dt(If, T HI 3lfl lirr€..i n
ts-EO .* &=r|IF s {s} }Fn T qr.{rrFi fi Ektd, sr Hr }'e{ zla ri qI:isR"r n Fq + rrsrsr + dtrE f+{ir *rr€]t tr
14-€l x3rt 46 4 {Id + 6s[a + nrEi A,
ln case of lny loss of g'oods, where lhe loss occurs in lransit Jrom a factory to a warehouse or to anolher factory or from one
warehouse lo anolhel during lhe course oI processing ot lhe goods in a warehouse or tn slorage whether in a faclory or in a

,rq t eF{ ffi. n6? trr-da +} fua fi TF flrd fi trfulT ii rq{d 6.rt ar+ rr ar{r T* +-drq Jiql( T6 + tr (t{ic) }
Fr{d "i, dr,.r{a + drar Bd {-( T s]-J E F[Sa A .rS tt i
ln case of rebate of duty of excise on goods exporled lo any counlry or territoay ouiside lndia of on excisable malerial used in
the manufacture of lhe goods which are exported to any counlry or terrilory oulside lndia

+fr:rrr rrc+ ar rrrara ffiq faar e'ra{ * qrtr{, icffi qr t{rd +i fftfr fua ft-qr rrqT tL /
ln case of goods exported outside lndia exporl lo Nepal or Bhutan, without payment of duty.

"ffi{a iiir( + Fqrq- r-4. e \rr a i hT "i fla sdre Fs 3rBfrq'ff r-E E-F} edfiiF rarrrii } .rra .ffiu *I ,B A nh (rs
i-ht "t 135 { trfi{) e "EaRr E= af}?rs (a, 2i. 1998 & rrro 109 +'rfln F{.p & qi arito yrrar rrnrq,EO qr n.r +a t.
crftd fdq qt tti
Credit of any duly allowed to be utilized lowards payment of excise duty on final p.oducts under the provisions of this Act or
lhe Rules made thele under such order is passed by the Comoissioner (Appeals) on or after, the date appointed under Sec
109 of the Finance (No.2) Acl 1998.

Trtfa ?-nad & d cft-r coTfrETr rA-8 Ji 
"l} 

#r +;&q rarra rrc4 (xfd) iM 200i. i h-{F 9 + raJ-r Eaft'rt,
is }r-ar + Tiissr *'3 ErE + ri .td dI arfr faq r lc-1t4a nT+{d- * flrlr {d 3{GlI E 3rff-a 3nhr 4r d cft-4i fr-d'd 6t Erdt
TG"t $:1 6r i;&a 3iqz ?rF j{t}fr{tr, 1944 $ um J5.tE * d6 fftnfd,r.+ St jqr{ft * qrrq * Ak r{ TR-6 & c€i
Fdra *r JEft nriro i -

The above applc;lion shall be made in duplicate in Form No. EA-8 as speciried under Rule, 9 of Central Excise (Appeals)
Rules, 2001 wilhin 3 months from lhe date on which the order soughl lo be appealed againsl is communicated and shall be
accompanied by two copies each of the OIO and Ordealn-Appeal. ll should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescaibed fee as prescribed under Seclion 35-EE of CEA, 1944, under lvlajor Head ol Account.

qrtlt[or ]Iltrad + x-F{ ffifu-a Btrfita ?r"6 fi lrcr{Ii # 3.r* Erfro r

*ti,ta"a r+a lrEi drq 6qt qi rc$ qq fr at Fqt 2O0i- +r elrrdld'idcr arr':itr qfr Tidrfr l6ff !.qi rs rci +;qar d di
rri 1966 i 61 prp46 fuql ;t'rrr ;

The revisrol appicalion shal, be accompanied by a fee of Rs.200/- where lhe amounl involved rn Fupees One Lac or ress
and Rs. 1000/- where lhe amounl involved is more than Rupees One Lac.

ofa ts x2:t t rg fo .ytrn r FErer- t aI qir6 Fd xratr & ?r'e :Fr &r?-drF, rqlt"-r ;", fi F+-qr iTrar rriflt rJ{ a?z &'
t (I' $ ar f{qr € Frd S a.rd e fi! q:nj*? y#rq aqrfu-firc- al (16 }+d qr +.#q pTrrr at (.6 t ri-d'T fls-q .rrar A , i

11 case, rf Ihe order covers various lumbers oi ordec in Onginal, lee tor each O.l O. should be pard in lhe aloresaid manner.
not wilhstanding the {acl that the one appeal to the Appellant Tribunal or lhe one application to the central Govt. As the case
may be, is lilled lo avoid scriptoria wori if excising Rs 1 lakh fee of Rs. 1001 for each-

Tur€?fifu Frl,rds ?f6 ],'i}G{ff. l9/5, +' rrFFdt-t + jtirfrE]{.{ q?r r.d .trr7r/ j'?e- +f cfr qr frlifrd 6 50 {qd r
FrqTFq rrEF ftfar. dfu itdr nrtdlL /
One copy of application or O.l.O. as the case may be, and the order of the adjudicating authorily shall bear a court fee slamp
of Rs. 6.50 as prescribed under Schedule-l in te.ms of the Court Fee Ac1,1975, as amended.

Plqrcr6?,, a-*! r;Ir< ?F+ Td n{ET Jrffiq qrn,rft-F-rsr t+ni tr1tt ffit. 1982 ,i qffa fii lI;T TiE?rrd slrsi 6'
qffid -Gi Er} ?irri 6 yh et taF 3ir+f{d *-$ aF Ft /
Allention is also inviled 10 the rules coveing these and other related matlers contained in lhe Customs, Exclse and Service
Appellate Tribunal {Procedure) Rules, lg82

(ii)

(iii)

(iv)

(L)

(v)

(vi)

(D)

(E)

(F)

{G)

tefer to lhe Departmenlal websile w\^,w

afig tt, filinr-j 6f appeal 10 the higher appellate authority, lhe appellant may



Appeal No: Y2120 lo 24lRAJl2017

:: ORDER IN APPEAL ::

The presenl five appeals have been fi[ed by the Appellants (herein after

referred to as "Appellants No.1 to Appellants No.S) as per the detailed in the

Table below against a common Order-in-Original bearing No. 103/ ADC/ PV/

2016-17 dated 30.11.2016 (hereinafter referred to as 'the impugned order')

passed by the Additional Commissioner of Central Excise, Rajkot (hereinafter

referred to as 'the lower adjudicating authority'):-

Appeal No

vzl2llRAJl 2017

v2t21tRAJt2C17

v2t22tRAJl2A17

v2t23tRAJt2017

v2t24tRAJl2017

3 \4'i-l

2, Brief facts of the case is that the officers of the department, acting on

intelligence regarding clandestine manufacture and clearance, a search was

carried out by the officers of the central Excise Preventive section, Hqrs, Rajkot

under Panchnama Proceedings dated 19.02.2013. During the search and post

search investigations, incriminating documents including Printout of "Day wise

Outstanding Receivable", a pen drive were seized and data were retrieved under

Panchnama Proceedings. statements of all the above Appellants were recorded'

It was revealed during the investigation that the Appellant No.1 was engaged in i\
clandestine removal of Excisable goods by keeping the records of such removal in $"f 

-

a computer by using a specific software. The investigation culminated into

issuance of scN dated 28.12.2015 which was, adjudicated by the adjudicating

authority vide impugned order thereby confirming the demand of Rs.23,63,6311

against the Appellant No.1, imposed penalty of Rs'23,63,6311 upon Appellant

No.'l , imposed penalty of Rs.20,00'000i- upon Appellant No 2' imposed penalty of

Rs.20,00,0001 upon Appellant-!!.9-- 3; imposed penalty of Rs30'000/- upon

Appellant No.4 and also imposed,penatt-y of Rs 10,000/- upon Appellant No'S'

Sr No

1

2

3

4

Appellant No Nar.ne of the Appellant

Appellant No. '1 M/s. Lexo Ceramic, Plot No.8, National

Highway.-A,

B/H Varomra Vitrified,

DhUVa, Wankaner.

Shli Lalit Avcharbhai Detroja,

Parlner of Appellant No.1

Appellant No.2

Shri Rajnikant Jayantilal Zalariya,

Partner of Appellant No.1

Appellant No.3

Shri Vipulbhai Babulal Padsumbiya,

Pantner of M/s. Orkay Tiles, Shakti

Chamber,Shop No.62,

8-A, National Highway, Morbi.

Appellant No.4

Shri Sandipbhai Dhanjibhai Zalaiya,

Partner of M/s. Laxmi Sales Coiporation,.

Tul5i Chamber, Shop No.13,Tra;par Char

Rasta,SA,National HighwaY, Morbi.

Appellant No.5

Page3ofl6
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Appeal No: VZl20lo 24tRAJt2017

Being aggrieved with the impugned order the Appellants have
preferred present appeals on the following grounds:

Appellant No.1

(i) serious charge of crandestine removar cannot be considered onry on

the basis of statements of partner or directors or emproyees associated with a

manufacture. They referred decision of Hon'ble cEsrAT in the case of M/s. Arya
Fibers Pvt Ltd reported as 2014 (3110 ELT 529 (Tri-Ahmd) to say that private

records like notebooks or diaries when directors/ partners were not permitted to be

cross examined. They further relied on Hon'ble CESTAT,s decision in the case of
lttl/s. TGL Poshak corporation Reported as2002 (140) ELT .r87 (Tri-chennai) and

M/s. Nico Extrusions p\rt Ltd reported as 200g (248) ELT4I7 (Tri-Ahmd) to
contend that charges of crandestine removar is not sustainabre unress supported
by corroborative evidence with regard to purchase of raw materiars, flow back of
money etc.

(ii)

tr

4

Statements were not recorded in free and fair manner and
statements contained onry harf truths; that impugned order issued without alowing
the opportunity of cross examinations of persons whose statements are reried
upon is void' rn support of their contention they again reried upon the decisions of
Hon'ble CESTAT in the case of rr4/s. Arya Fibers pvt Ltd reported as 2014 (31 10
ELT 529 (Tri-Ahmd) supra.

(iii) Appellants contended that burden to prove clandestine removal of
excisabre goods resurting In evasion of duties is primariry on the revenue and
department must adduce evidence regarding procurement of raw materiars, actuar
production of goods, removar of the goods adducing evidence of various agencies
involved in delivering of goods to customers etc.; that there is no evrdence about
cash payments by the Appeilant no.1 for purchasing and procuring required raw
materials for manufacturing ceramic wail Tires. The revenue is arso required to
establish with evidence that we had production capacity in terms of machinery
labour, technicians etc. and department has not brought any evidence on record.

one transporter engaged in transportation & delivery of finished goods

(ii) Appellant No. 1 referred foilowing case Laws in support of the
contentions:

(i) M/s.Vishwa Traders pvtltd- 2012 (278) ELT 362 (Tri-Ahmd)

(ii) M/s.Saakeen Ailoys pvt Ltd- 2014 (308) ELf 655 (Guj)

(ii) M/s. Flevellnternationat- 2016 (3320 (a16) (Det).

(iv) M/s.Surya AttoytndustriesLld- 2014 (305) ELT (3a0) (Cat)

(v) M/s.ChemcoSteetsp LKTd - 2005 (1Sl) ELT 856

i.i
li
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(vi) M/s. KRajagopal- 2002 (142) ELT '128

(vii) M/s. AmbikaChemicals- 2002 (148)ELT 101

(vii) M/s.Shree Rnuka SugarslTd- 2007(210) ELT3B5

(viii)M/s. SangamitraCottonMills (P ) Ltd - 2004 (163) ELr 472I)
(iii) Out of demand of Rs.23,63,631/-, Appellant has already deposited

Rs.25,00,0001 during the course of investigation and such deposit are made by

them only as a law abiding Appellant and to show their bonafide and it may not be

considered as an evidence of accepting these liabilities by them. They relied upon

the decision of Hon'ble High Court of Gujarat in the case of M/s. Parle

lnternational Ltd reported as 2001 (12n ELf 329.

(iv) Penalty under Rule 25 read with section 1lAC is not Justified as no

cogent and reliable evidence in support of the charges levelled in the said order;

that penalty is quasi-criminal in nature and therefore, it cannot be imposed on

mere assumptions and presumptions or hearsay. The matter of penalty is

governed by the Hon'ble Supreme Court in the case of M/S. Hindustan Steel Ltd

reported as 1978 (2)ELT (J 159) (SC).

(v) Section 11AA provides for interest in addition to duty where any duty

of excise has not been levied or paid or has been short levied or short paid or

erroneously refunded with an intent to evade payment duty. ln their case, there is

no short levy or short payment or non levy or non payment of any excise duty and

hence proposal to charging interest under section l lAA of the Act is also not

maintainable.

Appellant No.2 & Appellant 3

Appellant No.2 and Appellant No.3 has filed the appeals on same set of

grounds as contended by the Appellant No.1 as mentioned from (i) to (v) above'

Aopellant No.4

(i) Appellant No.4 preferred the appeal on the ground that they have not

purchased or received ceramic wall Tiles from Appellant No.1 without invoice or

bills and denied that he had made any payment to M/s. Lexo in case, that he

lodged protest that he was pressurized and coerced in putting his signature on the

statement prepared by the investigating officers; that his firm had not purchased

any goods like ceramic wall tiles or otherwise in clandestine manner from the

AppellantNo.l and hence penalty cannot be imposed on him; that revenue has

not substantiated the case and not proved by any acceptable evidence'

5

su>!)

(ii) Appe

he had any

llant contended that it is not even alleged in the impugned order that
,,. ' .: ;.:,,.

reason to believe ot. any ltriowledge that any goods were liable to
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confiscation and he was concerned in dearing with such goods; that in absence of
any such arregation made by the Department by adducing reriabre and cogent
evidence, Rule 26 of the Rures cannot be invoked. He reried upon the decision of
Hon'ble CESTAT in the case of M/s. standard pencir reported in 1996 (s6) ELT
245.

(iii) lt is not atleged in the impugned order that how he was aware and

concerned in removing, transporting, depositing, keeping, concealing, selling of
and dealt with excisabre goods as a person courd not be engaged in ail such

activities; that it is not pointed out in the notice as to with which particular activity

he was concerned with, that ail the expressions occurring under Rure26 of the
Rules are reproduced in the impugned order without any apprication of mind or
justification. Appellant contended that mere bald statement in the notice about
one's involvement in any prejudiciar activity would not prove that one was realry

engaged in or concerned with such activities

Aooellant No. 5

Appellant has preferred the Appear on the simirar ground as contended by
the Appellant No. 4 as mentioned at (i) to (iii) above.

4 Personar Hearing in the mafter was attended by shri chetan Dethariya,
c'A., on behalf of a[ five Appeilants and reiterated ail grounds of appears. shri
Dethariya submitted that there are no corroborative evidences; that no
investigation has been carried out at the buyers end, suppriers ends etc.; that no
statement has been taken from transporters etc; that no investigation has been
made about payments to the buyers of crandestinery creared goods as aileged;
that in absence of ail these, even requests for cross examination of persons

whose statements were reried upon in scN not ailowed during adjudication; that
amended section 11AC was not foilowed whire imposing penarty on Appelant No.

1,2 &3

Findin s:

5. I have carefurry gone through the facts of the case, impugned order and

written as well as orar submissions made by the Appeilants. The issue to be

decided is whether the impugned order, in the facts of this case, confirming

demand and imposing penalty is correct or othenryise.

6

-'j 
1

JVV\
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6. I observe that the grounds of appeals filed by the Appellants inter-alia, are

that there is no corroborative evidence of purchasing of raw materials, flow back of

money; that the statements have not been recorded in free and fair manner; that

cross-examinations of the persons whose statements have been relied upon are

not granted by the lower adjudicating authority; that penalty imposed is very high

even if they had deposited Rs. 25 lakhs during investigation itself, which is more

than the duty confirmed in the impugned order; that personal penalty on Appellant

No.2 & 3 has been imposed only on assumptions and presumptions; that

amended Section 11AC has not been followed while passing orders imposing

penalty on Appellant No. 1, 2 & 3 under Section 11AC of the Act.

6.'1 I find that no positive arguments have been put forth by Appellant No. 1 and

they heavily relied upon the allegation that statements were recorded by the

department under duress but could not produce any supporting evidences to

counter the allegations made in the Show Cause Notice and held as sustained in

the impugned order based on the incriminating documents recovered at the time of

search. lfind that Appellants remained silent on vital evidences available in the

case and use of different software to maintain records of actual transactions,

outstanding payment details, productions and generation of invoices and dispatch

slips and hence I find that records pertaining to transportation, payments are

corroborated to establish clandestine manufacture of finished products and

clearance thereof. Appellant No.2 in his statement dated 27.06.2008 has accepted

that no records of manufacture, daily stock account and transportation were

maintained by them in Registers but in lap top and pen drive

6.2 The statements of Appellant No.2 and 3 along with statements of

computer programnter explained deleting data from pen drive, identification of

place by Appellant No. 3 under Panchnama daled 22.03.2013 are the facts on

record. I also find that various statements recorded during investigation establish

allegation made in the scN and proved in the impugned order. The details of

dispatch and transactions containing in the print out cannot be dictated by any

person in an imaginary way. Therefore, I am of the considered view that the facts

deposed by Appellant No. 2 in his statements have to be granted due evidentiary

value. Therefore, the so called arguments of duress and coercion are not genuine

at all and are bald submissions to contest the duty lability only. The confessional

statements along with corroborative facts available in the case are credible,

voluntary and hence, admissible as has been held in the below cases:

\,
7 tr
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1
I

(a) M/s. Radhika steer rndustries v/s ccE chandigardh (2014 (Jo6) E.L.T. 169
(P&H)

"7. Having heard rearned counser for the assessee-Ap pelant at rength we are of the
considered view that the instant appear is devoid of any merit and does not warrant
interference of this courr. There is no tegar infirmity in the order passed by tne TriauiaiiTllre are cogent and iustifiable reasons Jssrgneo by the Tribunar in negatiig the retracted
statement offered by proprietor of the assessee-Appe fiant. Even the rearied iunsel has not
been. able-to point out anything from the recoid that the a eged labourers *rri uri,produced for examination in suppotl of the retracted statement. Tie case of the Revenue is
well supported that there was excess of 31.331 MTs of finishecl goods, which were not
accounted for in the records maintained by the_ assessee-App ertant. The iriounat nas iigntuy
held that rhe assessee-App elant was aware of the ract tna,iiie raw materiar of the goods inquestlon was purchased from the gray market and the same was not accounted for. Hadthere been no detection, the tinished goods wourd have been cerrainry creared withoutpayment of duty and without issuance of any invoice. The retraction is noth'ing but to creaie ifalse ptea of defence onty. Thus, the redeiption tine ano piiitty nr" o"er"rigntty iijiiui.
The appeal does not warrant admission

(b) M/s. Surei Engg. Works V/s CCE, New Dethi_ 2OO4 (16t) ELT 195 (Tri. Det.):

"lt is well settred that admission made by the maker can be accepted as a substantiar piece
of evidence under the raw. He cannot be rater on, permitted-ti- turn round and deny that hisadmission was not voluntarv r./n/ess he rs able to esfab/rsh Tiit me aamission was extractedfro.m him under coercion, iuress. 

^threat..etc 
rn" iiig-tii postton in raw. in my view, theadrisrion made by shri Aaroke surie, the propnetor oi ini ijpet,nt's firm which he neverretracted by a,eging to had been taken...oit from h;,- Li"Oeating, 

"o"r"ioi, ;.;i;;;substantiar piece of evidence for proving the alregations agiinst nim, as contained, in thesctv Hg even deposited the dutv u,,"*t iiiiii-"i1"'pirr"t. Thererore, the non-preparation of the panchnama and 
.10ining ot me inaipenzent wfinesses, under thesecircumstances, has got no beaing on the merit of the 

"rr". 
i- --

6.3 r am of the view that admitted facts need not be proved as has been
held by cEsrAT in the cases of Arex rndustries reported as 2008 (230) ELT 0073
(Tri-Mumbai), rVris. Divine sorutions reported as 2006 (206) E.LT. 1005 (Tri.
(chennai) that confessional statements would hord the fierd and there is no need
to search for evidence. Hon'bre CESTAT in the case of M/s. Karori Engg. works
reported as 2004 (166) E.L.T. 373 (Tri. Del.) has atso hetd fhat
Admissioniconfession is a substantiar piece of evidence, which can be used
against the maker. Therefore, Appeilant's reriance on various case raws rerating to
corroborative evidences and establishing clandestine removal onry on the basis of
Note boouchits/ Barance sheet maintained by rabourer etc. cannot be made
applicable in light of the positive evidences available in the case as discussed in

the findings of the impugned order.

6'4' lam of the view that once there is existence of ingredients

substantiating manipulation and deception on the part of Appellant No. .1 

, then

submissions of those would not vitiate the entire proceedings. lt is setfled legal

position that is cases of clandestine removal, the department is not required to
prove the same with mathematical precision as has been herd by the Hon,ble Apex

Court in the cases of Aafloat TeXiles (lndia) pv.t. Ltd. reported as 2009 (235) ELT

{)
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587 (SC), (ii) D. Bhoormull reported as 1983 (13) E.L.T. 1631 (S.C.), (iii) Shah

Guman Mal reported as 1983 (13) E.L.T. 1546 (S.C.).

6.5 Hon'ble CESTAT in the case of lt//s. Surya Cotspin Ltd reported as

2015 (328) ELT 650 (Tri-Del) has also held that it is established principle of law

that fraud and justice are sworn enemies as under:

"15. Evidence gathered by Revenue unambiguously proved that the dealer

resp ondents officers were conduit to cause evaslon of Customs duty engineered

by Respondent manufacturer. lt is established p

lu stice are sworn enemies. Therefore revenue deserves consideration and it
should be allowed to anest fraud

16. /t ls settled law that Revenue need not orove its case with mathematical

\q"
o

precision. Once the evidence gathered by investigation brings out preponderance

of probability and nexus betwee n the modus operandi of the respondent with the

goods it deali, and movement of go ods from origin to destination rs possib/e to be

comprehended, it cannot be ruled out that circumstantial evidence equally play a

role. tn the present case, it is not only the photocopy that was used against the

respondents, there are other credib le and cogent documentary evidence,

circumstantia' evidence including oral evidence as well as expeft's repoft went

ag ainst the respondenls for which stand of Revenue cannot be criticized. fhe best

eviden ce when demonstrate the modus o7erandi beginning from finding of

unaccounted goods ,n the factory till Parking of ctandestinely removed goods and

also throw li11ht on the intention behind suPPression of production which was

established and corroborated by recording of higher quantitY after search, the

respondents nade futile exerclse in their defence

17. Apad from the PhotocoP ies of the invoices the other evidences gathered by

investigation were not inferior at all. That directly brought out nexus of the

respondent ttt the evasion committed
dbvinvestioationother evidenc': adduce

the case of Revenue

ls.ThereisnodifferencetothepropositioninApexCouftdecisionscitedby
)i.roonAiits. But the probative value oi other evidences could not be ruled out by
'ti{i. iirii"rii ii the conclusion that those were not stranger to the case but.are
'iniiiaieiy 

attacned and speak for themselves. Therefore, the respondent fails.to.'iit 
anv'nenet,t out of those Judgments. When the document examiner found that

Y;;;i;r;i;; ,;;i"inia-i tn" finoto"opv was or .the 
dire,ctors' rssuance or such

'iiroii"r, 
ni ihe respondent ma'nufactuier cannot be ruled out. Accordingly, stand

'ii-tii-r"{poi,ne"nt'that 
photocopies are inadmissible in evidence in the present

case fails to strsfa,n.

19. For the ttear case of evasion based by cogent and credible evidence came

ii-*ioro,-or",ing with the other citations ma'de by respondents is considered to be
'iiiiiiiiri:,,r'exercise. 

lt may be stated that iruits of a forbidden tree is always

forbidden." SrJ'
(EmPhasis suPPlied)

6.6Hon,bleCESTATinthecaseofM/s.NRSpongePLtdreportedas

2015 (328) ELT 453 (Tri-Del) has held that when preponderance of probability was

against the Appellant, pleading of no statements recorded from buyers' no excess

electricity consumptron found, no raw material purchase found unaccounted and

no input-output ratio prescribed by larv-iS of no use The relevant portion of the

decision is reProduced below:- ,/
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"1-0.1 Recovery of the roose sheets and pencir written redger from the premises
of the Appellant in the course of search proved the entries therein as
representative of the clandestinely removed goods which were well within the
knowledge of the Appertant. Active invotvemeniof Appertant in that regard came to
record since those materials were in the custody oi the Appe ant. it i, co*mon
sense thal the materiars having utility to the possbsso r thereof are only possessed
by him. He proves ownership thereof and is answerable to the contents therein.
Entries on such incriminating materiars demonstrated clandestine crearance o,f
562.130 MT of Sponge lron and g87.560 MT of such goods respectivety we
exprained by Appeilant. That arso proved crandestine removar or fu.oto'ur orDopcly by the Appe ant. such removars were furrher proved from the records
s3ize!. trom the transpofters M/s. puruanchat Road Carriers and Uts. Ciriil
Roadlines- The materiars recovered from transpofters biught out the evidence ofclandestine removar of 69.1Bo MT of sponge't*n aiJ ii-ass ur o,r suiii giJ,
respectively. Those clearances were nol sibstantiated by Excise invoices. whenceftain entries in the penc, handwritten redger matciei wrh the centrar Exciseinvoices and other entries did not matci, ne iniatcned entries, becametestimony of clandestine removals not supportei ny ir'io,r"r. Accordingty, suchclearances became subiect-matter or abgitioi in-ierp,iit or ,"*ouur of BB7.s60MT of sponge rron wit'hout payment of Excise duty. simitarly, fhe /oose sheefswhen evaruated, that proved removar of excisable-gooii' *itnout payment of dutyto the extent of aforesaid quantity of goods.

10|5 lt is not only one evidence, but multipre echoed evidence demonstrated
oblique motiue of the Appertant and proved iti m"L- iii.- rnerefore, Appertant fairson all counts. Revenue's investigating ,r" 

"r"""""fr1 
and its suffering wasestablished.

(Emphasis supptied)

.a"i/)
Y

I further find that the Hon'bre CESTAT in the case of M/s. praveen Kumar&
6.7

Co reported as 20'15(328) ELT 220 (TriDel) has held as under:-
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"23. Voluntary confessiona/ statement which is retracted after two years without

any basis, lras no /egs to stand. No new facts have come on record to justify

retraction slnft levy was paid consequent upon confession not once but twice.

Fufther confessional statement rendered by Shri Praveen Kumar was also

satisfied by Shri Rajender Kumar authorised signatory. Contentions that resumed

records werc: only refening to pouches and lime tubes and not to filled pouches of
tobacco is clearly aftefthought as pointing out to the fact that seized record are

having refere,nce to the pouches, etc. has no force as those facts were on record

and were nctt challenged and actually admifted. A/so dutles on evaded tobacco

were paid in two instalment (2nd instalment being after a gap of four months).

Once evasion is accepted and documents are confronted manifesting fraudulent

intentions to defraud, there is no force in learned Member (Judicial)'s contention

that there were no investigations relating to procurement of raw materials and

manufacture of huge guantity of final goods and transportation of goods. I feel

once an evasion rs clearty admitted and these activities are undertaken in the

darkness of rright, no evader shatl leave proof of these actlvities. once fraudulent

intent to eva(re is manifested and later confessed, proving such evasion by other

activities which are not recorded, will be giving a bonus to the evader. As per

Supreme Coi.trt's judgment in D. Bhoormull - 1983 (13) E L.T. 1546 (S C ) case,

Depaftment i:s noi required to prove its case with mathematical precision, but what

is iequired is the establishment of such a degree of probab1ity that a prudent man

may on its basis believe in the existence of facts in fhe issue' "

7. I find that no statements have been retracted by any person and facts

recorded in Panchnamas and contents of seized items are accepted by Appellant

No.2 as well as Appellant No. 3 in their statentents. lt is not a case that a single

statement has been recorded and relied upon but various statements of Appellant

No.2andAppellantNo'3establishingclandestineremovaloffinalproductsby

Appellant No. 1. ln the circumstances, I am of the view that the statements

recorded at different time and of different persons are not recorded under duress

orthreatbutisbeingallegedbytheAppellantsonlytogetoutofclutchesoflaw

andtoavoidfasteningofdutylabilityandconsequencesthereof.Factsofthe

Statementshavebeenindependentlycorroboratedbythefactsandcontentsof

Panchnamadatedlg.02.20l3recordedatthetimeofsearch,Panchnamadated

22.03.2013 at Farm site to recover burnt Laptop and a pen drive and Panchnama

dated 01.03.2013 oi taking print out of data from the Pen Drive' Therefore, I am of

the considered view that denial of cross examination by adiudicating authority

doesnotviolateprnciplesofnaturaljusticeinthegivenfactsofthiscase.My

views are supported by Hon'ble Bombay High Court's ludgment in the case of

M/s.Sharad Ramdas Sangle reporte d as 2017 (347) ELT 413 (Bom) wherein it has

beenheldthatwheredirectorshavethemselvesadmittedtheguiltandStatements

havenotbeenretracted,thereisnoquestionofcrossexaminationanddenialof

samedoesnottogiverisetoanysubstantialquestionoflaw'Relevantportionof

thejudgmentisreproducedbelow:-.--.. F

"i,

,J\r
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"3. The Tribunal recorded following reason ._

"5.1 As regards the deniat of cross_examination of Shri Thorve and
Shri Ashok Kumar yadav and whether the sairt denial has caused
any prejudice to the Appellanfs, rt is seen from the records that theenties made in the private records were corroborated by Shri
Ramdas Shivram Sangle, Director of the Appellant firm and Shn
Sharad Ramdas Sang/e, Proprietor of M/s. Ambica Scrap Merchant
through whom the clandestinely removed goods, were sold wherein
they had admitted that the entries recorded are true and correct andpertain to the unaccoun ted production, purchase of raw materials
without accounting and sa/e of the finished goods in cash withoutpayment of duty. Further from the records lt rs seen that about
sixteen buyers [referred to in para 11 .13 of the impugned orderl, whopurchased the finished goods from the Appellants without payment
of duty have also confirmed that they had received lhese goods
without the cover of proper exclse documentation and withoutpayment of duty. Similarly, two scraps s uppliers, Mr. yunus Ahmed
Shaikh and Mr. Shaikh Mush taq Gulab have also admitted that theyhave supplied the MS scrap which is the raw materials for themanufacture of these goods without the cover of documents andthey have received consideration for sale of such scrap n cashConsidering these evidences availabte in record, we hold that thedenial of cross-examination of the authors of the private records hasnot caused any preludice to the App ellants. ln fact none of thestatements recorded have been retracted or disputed. ln such ascenano, when the fact is not disputed, cross-examination of theparty is not necessary. The Hon 'ble Apex Court in the case ofKanungo Compan 1983 -14 E.L.T. 14B6 (5.C.) and the Hon'btev-

From the above conclusions, we are also of the view that this was not acase which required cross-examination. rhe oireciois tnemserves admiftedthe guitt. So, a/mosf a, attegations 
"t"";-;;;;;;. ns sara above, thestatements recorded were nol retartud oi iiiriJa. Learned counset forthe Appeltants reiterated that he can tu"r""i i"iliuing tnat these appeatsshould be admitted for deciding fo,owing qiesiiir,"*nirn according to him,is substantial question of law :_

"Whether denial of cross_examination of witne.sses caused any prejudice tothe Appellant?"
We are not inctined to accept this submission at ail. tn these appeals, therewas no question of cross_examination, and therefore, deniat of the samewould not give rise to any substantiat questiin- ii'tuw. wu perused thejudgment of the Tribunal
necessary to inteiere in it ,|nd 

find the same rs quite peftinent. tt is iit

High Coud of Andhra Pradesh in the case of Shalini Sfee/s pvl LIdfsupra] have held that there is no absolute right for crossexamination and if sufficient conobo rative evidences exis( cross-examination of the deponent of the statement is not necessary. lnview of the above we hold that the denial of cross-examination ofShri Thorve and Shri Ashok Kumar yadav who maintained theprivate records has not caused any prejudice to the Appellants."

7 1 I find that Hon'bre CESTAT in the case of M/s. sharini steer p Ltd ,."oor.$''
as 2010 (258) E LT. 545 (Tri. - Bang.) has herd that evidentiary varue of the
documents could not be rost in absence of cross examination of an emproyee. r
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find that the Appellant reliance on decision of Hon'ble CESTAT Ahmedabad in the

case of M/s. Arya Fibers Pvt Ltd reported as 2014 (311) ELT 529 is misplaced in

as much as the Hon'ble Tribunal was dealing with the different set of facts as

discussed at Para 7 and Para 34 of that decision. ln the said case, facts before

CESTAT were that cross examination was denied in the case even when

Appellant was challenging the Notebooks/Chits maintained by the employee of

other party and statements of directors did not admit the correctness of the

documents. Since, the case on hand has different set of facts, the decisions relied

upon by the Appellant is not applicable in the plesent case.

7.2 Thus, in absence of any evidence produced by the Appellant No.1

negating evidencer; available in the case, I have no option but to hold that duty

liability and interest thereon as confirmed in the impugned order is correct, legal

and proper.

B. ln view of the evidences, available in the case and discussed in the

impugned order, I hold that equal mandatory penalty on Appellant No 1 is

imposable as per section 11AC (1) (c) of the Act. However, penalty needs to be

reduced to 25o/o ol oonfirmed demand as per Section 1 1AC (1 ) (a) of the Act read

with Explanation 1 (iii) therein as per amended section 1 lAC effective from

14.05.2015, which reads as under:-

"SECI'ON 11ACi,

(1)Theamountofpenaltyfornon-levyorshott-levyornon-paymentorshort-
payment or enoneous refund shall be as follows :-

(a)

(b)

{-)

Providedthatinrespectofthecaseswherethedetailsrelatingtosuch
trais;acfions are recorded in the specified record for.the period beginrllng-

iiiiii, atn Aprit,2011 up to the date on which the Finance Bill,2015

receives the assenf of the'President (both days inctusive), the penalty shall

be fifty per cent. of the duty so determined;

(d) where any duty demanded in a show cause notice and the interest
'oavable thereoi under section a"l 1 AA, issued in respect of transac.tions.

;i;"; lo-n-iturs" (c), is.paid wrthin thirty days of the communication of
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,^\L shor4/ cause notice, the amount of penalty tiable to be paid by such person
shall be fifteen per cent. of the duty demanded, subject to the condition that
such reduced penarty rs a/so pard within the period so specified uri iit
proceedings in respect of the said duty, interest and penarty shail bi
deemed to be concluded;

(2) ..

(3) .

Explanation 1. - For the removal of doubts, ft rs hereby declared that_

(i) any case of nonJevy,, shotl-levy, non_payment, short_payment oreffoneous refund where no show cause notice his been issued before thedate on which the Finance Birt, 2o1s receiiei tt"-J"surt of the president
shall be govemed by the provisions of section'.'1l,qC ,. 

"r"ia"a-ifiiiFinance Act, 2015:
(ii)

(ii| any case of non-levy, shori_levy, non_payment, short_payment orerroneous refund where an^2Lae1 aet,eiJnining diy unaer suO-lselii, OOIof se.ction 11A is passed after the date on"wnich tne Finance Bi,, 2O1Sreceives rhe assenr of the president sha, be iigii" io payment of reducedpena,l.!.y un.der clause (b) or 
-clause 

(e7 of suOisec tion (1), subject to thecondition that the payment ot.luty inieiest iii iiii,iy i, made within thir.tydays of the communication of thi order.

Explanation 2.- . ......"

8.1 lt is a fact that the SCN in this case has been issued on 2l.r2.2o1sand the
impugned order has been issued on 29.11.2016 and hence, amended section
11AC is applicabre in this case as per Expranation 1(i) of section 11AC of the Act.
It is on record that Rs. 25 rakhs were deposited by Appeilant No. 1 on different
dates during the period from Aprir, 2013 to June,20'13 much before issue of scN
daled 28.12.20'15, however, duty of Rs. 23,63,331! only, confirmed vide the
impugned order, which does not specify amount of interest to be paid by Appeflant
No.'1 and amount of interest already paid by Appeilant No. .1. 

since, Rs. 25 rakhs
have been appropriated in the impugned order, differentiar Rs. .1,36,369/_ 

has to
be treated as appropriated towards interest payabre by Appeilant No.1. The rower
adjudicating authority has given vague order for reduced penarty arso as because
he was required to give crear option to Apperant No. 1 in the impugned order
discussing crause (e) of section 1 1Ac (1) read with Expranation 1 (i) and (iii) to

Page 14 of 16



Appeal No: Y2120 to 24lRAJl2017

Section 11AC ol' the Act, that if the appellant pays remaining interest as well as

reduced penalty within 30 days from the receipt of the impugned order, then

penalty would get reduced lo 25o/o of Central Excise duty so determined. Having

been done vaguely by the lower adjudicating authority, the appellant could have

availed benefit of reduced penalty @25% of confirmed demand on payment of full

interest liability as well as reduced penalty of Rs.5,90,9081 @25% of central

excise duty detennined within 30 days of the receipt of the impugned order. lf not

done due to vagueness of the impugned order, the Appellant No.1 can do so

within 30 days of receipt of this order, as per ratio of the judgements of the Hon'ble

High court of Gularat in the case of M/s. G P Prestress Conrete works reported

as 2015 (323) ELr 709 (Guj) and of Hon'ble Supreme Court in the case of R. A

Shaikh Paper Mills P. Ltd. reported as 2016 (335) E L.T. 203 (S C ) read with

CBEC Circular F. No. 208/07/2008 - CX - 6 dated 22-05.2008'

8.2 Appellant Nc.2 and Appellant No.3 are two partners of Appellant No.,1 and

they pleaded against imposition of penalty on them under Rule 26 of CER read

with section 11 AC of the Act. I find that Appellant No.2 and Appellant No.3 were

activePartnersofAppellantNo.landhenceimpositionofpersonalpenaltyon

them is justified. However, personal penalty imposed upon them is very high and

harsh especially when penalty imposed on Appellant No 1 in terms of amended

section 11AC of the Act has to be reduced to Rs.5,90,9081 i.e. less than

RupeesSixLacsasdiscussedinParaB.labove.lalsotakenotethatfullduty

liability on Appellant No.1 has been paid by these two partners before issuance

of SCN, which has also been appropriated in the impugned order' Therefore'

personal penalty upon Appellant No 2 and Appellant No 3 needs to be reduced

and I reduce personal penalty on Appellant No 2 to Rs 6'00'000/- and on

AppellantNo.3toRs.7,00,000i-underSection,llACoftheActreadwithRule

26oftheCERashasbeenheldbytheHon'bleoESTATinthecaseofM/s.

Rama Wood Craft P Ltd reported as 2008 (22q ELf [ri-LB)'

8.3 Appellant No.4 and Appellant No'S also contended for reducing

personal penalty imposed upon them under Rule 26 of CER on the ground that

thereisnoevidenceagainstthem;thattheywerenotknowinglyconcernedwith

theexcisablegoods,whichwereliabletoconfiscation.lfindnomeritontheir

contentionastheyl.ravebeenfoundknowinglyconcernedwiththesegoods,

whichwereliabletoconfiscationashasalsobeenheldintheimpugnedorder.

Also, penalty imposed on them is already very low at Rs 30'000/- and

Rs.10,0001 respectively. l, therefsre, reiect appeals made by Appellant No 4 and

l..)\{i,,
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),p Appellant No.5 uphording personar penarty imposed upon them in the impugned
order.

9. ln view of above discussion and findings, appeals filed by Appellant
No l, Appellant No.2 and Appeilant No.3 are parily ailowed by way of reduction in
Penalty imposed on them whereas appears made by Appeilant No.4 and Appeflant
No.5 are rejected.

9.1

s{fi -m+-d 
f G} HH ed 01 r{ i{ffi oT tsqiln tqi}.ffi n-0h fr fu q.r qTal t r

The appeals filed by the Appe[ants stand disposed off in above terms
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origdfi t.ilfi-cT)

Ahmedabad Zone

Comm issionerate,

Excise, Rajkot

By RPAD

To

Co vforinformation and necessarv action to:
1) The Chief Commissioner, GST &

Ahmedabad for his kind information.
2) The Commissioner, GST & Central

Rajkot.

) The Additional Commissioner,
Commissionerate, Rajkot

Central Excise,

Excise, Rajkot

GST & Central

4

5
)

)

The Assistant Commissioner, GST & Central Excise Division , Rajkot

1

Plot No.8, Nationat HighwayS-A,

B/H Varomra Vitrified,Dhuva, Wankaner

M/s. Lexo Ceramic,

wie i r, tqn-ooga z q,
ard-qfraftorrsbfrr

n

- disTi{
2

Partner -M/s. Lexo Ceramic,

Plot N0.8, Nationat Highway8-A,

B/H Varomra Vitrified, Dhuva, Wankaner

Shri Lalit Avcharbhai Detroja,

qfir=i c, tqrq-f,EEa r s.
srftffiT.sbft&

qrifi -ifr-f,SRr{:fio
*

EitrTiT

Partner - M/s. Lexo Ceramic,

Plot No.8, National Highway 8-A,

B/H Varomra Vitrified,

Dhuva, -Wankaner.

Shri Rajnik ant Jayantilal Zalariya,

efe=ic, tqE-oerca e q,
ar+flffirqlrcbfrd
udr-qis.ft{

fr qrdrft-ql
qr&{r i ffi furfio

4 bhai Babulal Padsumbiya,

Partner- M/s. Orkay Tiles, Shakti Chamber,

ShopNo.62, 8-A, Nationat Highway, Morbi.

Shri Vipul

qftb
fr El-qsro
qr&rr i rr{R
STfu nrild IqITq Iq

iqr-d (6Ea ffiTI

5 ndipbhai Dhanjibh ai Zalariya,

Partner - M/s. Laxmi Sales Corporation,

Tulshi Chamber ShopNo.l3,Trajpar Char

Rasta,8A,, National Highway, Morbi.

Shri Sa

-*ed8-eor,iR*
gs$ A-d{lmq i si, qrqq{ +dd
+]l-{mEl.{d.q fu]

qe{.{
qrdrftqr

Guard File
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