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Appeal No: V2120 to 24RAN2017
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:: ORDER IN APPEAL ::

The present five appeals have been filed by the Appellants (herein affer
referred fo as "Appellants No.1 to Appellants No.5) as per the detailed in the
Table below against a common Order-in-Original bearng No. 103/ ADC/ PV/
2016-17 dated 30.11.2016 (hereinafter referred to as ‘the impugned order')

passed by the Additional Commissioner of Central Excise, Rajkot (hereinafter
referred to as 'the lower adjudicating authority') -

57 Mo, | Appeal Mo | Appeiiant No. Name of the Appetlant -I
K V220/RAN 2017 | Appellant No. | Mis Lexo Cerams, Plat NoB, Natonal |
Highway*-A,

B/H Varamsa Vitnhed,
| Chuva, Wankaner

2 VZIZ1RANZCTT | Appellant No.2 Shn Lalit Aveharbhai Detroga,
Partner of Appeilant No.1
3 VZZZRAIZ01T | Appellant No.3 Sh Aajnikant Jayantiial Zalariya,
Partner of Appellant No. 1
3 V2/23IRAIZ01T | Appeliant No 4 Shri Vipulbha: Babulal Padsumbiya,

Partner of M. Orkay Ties, Shakb
Chamber Shop Mo 52

' | 8-A, National Highway, Morbi

5 V2ZARAJIZOIT | Appellant No.§ Shri  Sandipbhal Dhanjibhai  Zalaiya,
Partner of Ws. Laxmi Sales Corparation,
Tulsi Chamber, Shop Ne 13 Trajpar Char
Fasta 84 Mational Highweay, Morbi

2. Brief facts of the case is that the officers of the department, acting on
infelligence regarding clandestine manufacture and clearance, a search was
carried out by the Officers of the Central Excise Preventive Section, Hars, Rajkot
under Panchnama Proceedings dated 19.02.2013. During the search and post
search investigations, incriminating documents including Printout of "Day wise
Outstanding Receivable”, a pen drive were seized and data were retrieved under
Panchnama Proceedings. Statements of all the above Appellants were recorded
It was revealed during the investigation that the Appeliant No.1 was engaged in

clandestine removal of Excisable goods by keeping the records of such removal in ';','li‘f*""
a computer by using a specific Software. The investigation culminated into
issuance of SCN dated 28.12.2015 which was, adjudicated by the adjudicating
authority vide impugned order thereby confirming the demand of Rs.23.63,631/-
against the Appellant No.1, imposed penalty of Rs.23 83,631/- upon Appeliant
No.1, imposed penalty of Rs.20,00,000/- upon Appellant No.2, imposed penalty of
Rs.20,00,000/- upon Appellant _i_-l_g._ 3, imposed penalty of Rs.30,000/- upon

Appellant No.4 and also imposed penalty of Rs.10,000/- upen Appellant No.5.
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Appeal No: V2/20 to 24IRAL2017

3. Being aggrieved with the impugned order the Appeliants have
preferred present appeals on the following grounds:

Appellant No.1
(i) Serious charge of clandestine removal cannot be considered only on

the basis of statements of partner or directors or employees associated with a
manufacture. They referred decision of Hon'ble CESTAT in the case of M's. Arya
Fibers Pvt Ltd reported as 2014 (3110 ELT 529 (Tri-Ahmd) to say that private
records like notebooks or diaries when directors/ partners were not permitted to be
cross examined. They further relied on Hon'ble CESTAT's decision in the case of
Mis. TGL Poshak Corporation Reported as 2002 (140) ELT 187 (Tri-Chennai) and
M/s. Nico Extrusions Pvt Lid reported as 2009 (248) ELT497 (Tr-Ahmd) to
contend that charges of clandestine removal is not sustainable unless supported
by corroborative evidence with regard to purchase of raw materials, flow back of
money etc.

(i) Statements were not recorded in free and fair manner and
statements contained only half truths: that impugned order issued without allowing
the opportunity of Cross examinations of persons whose statements are relied
upon is void. In support of their contention they again relied upon the decisions of
Hon'ble CESTAT in the case of M/s. Arya Fibers Pvt Ltd reported as 2014 (3110
ELT 529 (Tri-Ahmd) supra

i} Appellants contended that burden to prove clandestine removal of
excisable goods resulfing in evasion of duties is primarily on the revenue and
department must adduce evidence regarding procurement of raw materials, actual
preduction of goods, removal of the goods add ucing evidence of various agencies
involved in delivering of goods to customers etc.- that there is no evidence about
cash payments by the Appellant no.1 for purchasing and procuring required raw
materials for manufacturing Ceramic Wall Tiles. The revenue is also required to
establish with evidence that we had production capacity in terms of machinery
labour, technicians etc. and department has not brought any evidence on record.

one transporter engaged in transportation & delivery of finished goods "ﬁ‘:”jﬁ*’
(ii) Appellant No. 1 referred following Case Laws in support of their
contentions:

(1) M/s.Vishwa Traders PViLtd- 2012 (278) ELT 362 {Tri-Ahmd)
(i) M/s.Saakeen Alloys Pvi Ltd- 2014 (308) ELT 855 (Guj)

(iii) M/s. Flevelinternational- 2016 (3320 (416) (Del),

(iv)M/s. Surya AlloyindustriesLtd- 2014 (305) ELT (340) (Cal)
{v) Mis.ChemcoSteelsP LKTd — 2005 (191} ELT B58
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Appeal No: V220 to 24/RANZ017
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(vi) Mis. KRajagopal- 2002 (142) ELT 128

(vin) M/s. AmbikaChemicals- 2002 (148)ELT 101

(vit) Mis.Shree Rnuka Sugarsl.Td- 2007(210) ELT385

(viiijM/s. SangamitraCottonMills (P ) Ltd — 2004 (163) ELT 472 (T)
(iii) Out of demand of Rs 23 83 631/, Appellant has already deposited
Rs.25,00,000/- dunng the course of investigation and such deposit are made by
them only as a law abiding Appellant and to show their bonafide and it may not be
considered as an evidence of accepting these liabilties by them. They relied upon
the decision of Hon'ble High Court of Gujarat in the case of M/s. Parle
International Ltd reported as 2001 (127) ELT 329.
(iv} Penalty under Rule 25 read with section 11AC s not justified as no
cogent and reliable evidence in support of the charges levelied in the said order,
that penalty is quasi-cnminal in nature and therefore, it cannot be imposed on
mere assumptions and presumpflions or hearsay. The matier of penalty is
govemned by the Hon'ble Supreme Court in the case of M/S. Hindustan Steel Ltd
reported as 1978 (2) ELT (J 158) (SC).
(v} Secticn 11AA provides for interest in addition to duty where any duty
of excise has not been levied or paid or has been short levied or short paid or
erroneously refunded with an intent to evade payment duty. In their case, there is
no short levy or short payment or non levy or non payment of any excise duty and
hence proposal to charging interest under Section 11AA of the Act is also not
maintainable.

Appellant No.2 & Appellant 3

Appellant No.2 and Appellant No.3 has filed the appeals on same sel of
grounds as contendad by the Appellant No.1 as mentioned from (i) to (v) above

-

A

Iy
Appellant No.4 e,

iy  Appellant No4 preferred the appeal on the ground that they have not
purchased or received Ceramic Wall Tiles from Appeliant No.1 without invoice or
bills and denied that he had made any payment to M/s. Lexo in case, that he
lodged protest that he was pressurized and coerced in putting his signature on the
statement prepared by the investigating officers; that fus firm had nof purchased
any goods like Ceramic Wall tiles or otherwise in clandestine manner from the
AppellantNo 1 and hence penalty cannoct be imposed on him; that revenue has
not substantiated the case and not proved by any acceptable evidence,

(il  Appellant contended that it is-nol even alleged in the impugned order that
he had any reason to believe or any knowledge that any goods were liable to

\ Fapz 5of |6



Appeal No: V2/20 to 24/RAN2017

confiscation and he was concerned in dealing with such goods; that in absence of
any such allegation made by the Department by adducing reliable and cogent
evidence, Rule 26 of the Rules cannot be invoked. He relied upon the decision of
Hon'ble CESTAT in the case of Mis. Standard Pencil reported in 1996 (86) ELT
245,

(i) It is not alleged in the impugned order that how he was aware and
concemed in removing, transporting, depositing, keeping, concealing, selling of
and dealt with excisable goods as a person could not be engaged in all such
activities; that it is not pointed out in the notice as to with which particular activity
he was concerned with;, that all the expressions occurring under Rule26 of the
Rules are reproduced in the impugned order without any application of mind or
justification. Appellant contended that mere bald statement in the notice about
one’s involvement in any prejudicial activity would not prove that one was really
engaged in or concerned with such activities

Appellant No. 5

Appellant has preferred the Appeal on the similar ground as contended by
the Appellant No. 4 as mentioned at (i) to (iii) above,

4. Personal Hearing in the matter was attended by Shn Chetan Dethariya,
C.A., on behalf of all five Appellants and reiterated all grounds of appeals. Shri
Dethariya submitted that there are no cormroborative evidences: that no
investigation has been carried out at the buyers end, suppliers ends etc.: that no
statement has been taken from transparters ete, that no investigation has been
made about payments fo the buyers of clandestinely cleared goods as alleged,
that in absence of all these. even requests for cross examination of persons
whose statements were relied upon in SCN not allowed during adjudication: that
amended Section 11AC was not followed while imposing penalty on Appellant No.
1,2&3

Findings: g \0¥

L)

5 | have carefully gone through the facts of the case, impugned order and
written as well as oral submissions made by the Appellants. The issue to be
decided is whether the impugned order, in the facts of this case, confirming
demand and imposing penalty is correct or otherwise.

Page 6 of 16

iy
)
el

.
=



Appaal No: V2120 to 24/RAJZ017

8. | observe that the grounds of appeals filed by the Appellants inter-alia, are

that there 1s no corroborative evidence of purchasing of raw materials, flow back of
money, that the statements have not been recorded in free and fair manner: that
cross-examinations of the persons whose statements have been relied upon are
not granted by the lower adjudicating authority, that penalty imposed Is very high
even if they had deposited Rs. 25 lakhs during investigation itself, which is more
than the duty confirmed in the impugned order; that personal penalty on Appellant
No. 2 & 3 has been imposed only on assumptions and presumptions; that
amended Section 11AC has not been followed while passing orders imposing
penalty on Appellant No. 1, 2 & 3 under Section 11AC of the Act.

6.1 | find that no positive arguments have been put forth by Appeliant No. 1 and
they heavily relied upon the allegation that statements were recorded by the
department under duress but could not produce any supporting evidences to
counter the allegations made in the Show Cause Notice and held as sustained in
the impugned order based on the incriminating documents recovered at the time of
search. | find that Appellants remained silent on vital evidences available n the
case and use of different software to maintain records of actual transactions,
outstanding payment details, productions and generation of invoices and dispatch
slips and hence | find that records periaining to transportation, payments are
corroborated to establish clandestine manufacture of finished products and
clearance thereof, Appellant No.2 in his statement dated 27.06,2008 has accepled
that no records of manufacture, daily stock account and transportation were
maintained by them in Registers but in lap top and pen drive.

62 The statements of Appellant No. 2 and 3 along with slatements of
Computer programmer explained deleting dala from pen drive, identification of
place by Appellant No. 3 under Panchnama dated 22.03.2013 are the facts on
record. | also find that various statements recorded during investigation establish
allegation made in the SCN and proved in the impugned order, The details of
dispatch and transactions containing in the pnnt out cannot be dictated by any
person in an imaginary way. Therefore, | am of the considered view that the facts
depased by Appellant No. 2 in his statements have to be granted due evidentiary
value. Therefore, the so called arguments of duress and coercion are not genuine
at all and are bald submissions to contest the duty lability only. The confessional
statements along with corroborative facts available in the case are credible,
voluntary and hence, admissible as has been held in the below cases:

Pape T of 16
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Appeal No: V2720 to 24/RAJI2017

(a) M/s. Radhika Steel Industries Vi's CCE Chandigardh (2014 (306) E.L.T. 169
(P & H)

7. Having heard learned counse! for the assesses-Appellant at length we are of the
considered wew fhat the instant appeal is devoid of any ment and does nol wamrant
interferance of this Cour!. There is no tegal infirmity i the order passed by the Tribunal
There are cogent and justifiable reasons assigned by the Tribunal in negaling the retractad
Statement offered by propriefor of the assessee-Appellant Even the leamed counsel has nof
bean able fto point out anything from the record thal the alleged labourers were ever
produced for examinalion in support of the refracted statement The case of the Revenue is
well supported thal there was excess of 31.331 MTs of finished goods, which were no!
accounted for in the records maintained by the assessee-Appelant The Tnbunal has righity
held that the assessee-Appellant was aware of the fact that the raw matenial of the goods in
question was purchased from the gray market and the same was not accounied for. Had
there been no detection, the Fnished goods wouwld have been coftainly cleansd without
payment of dufy and without issuance of any invoice. The refrackion is notting but fo create a
faise piea of defence only. Thus, the redemption fine and penally has been nghtly imposed
The appeal does not warrant admission”

(b} M/s. Surei Engg. Works Vs CCE, New Delhi- 2004 (167) ELT 195 (Tri. Del.):

It is well saitled thal admission made by the maker can be accepled as a substanfial rece
of evidence under the law. He cannot be iater on, permitted lo turn round and deny that his
admissian was nol voluntary, unless he is able (o estabiist thal the admission was extrached
from tim under coercion, duress, threal, etc. This being the pasition i law, in my view, the
admistion made by Shri Aafoke Surie. the propretor of the Appeiant's firm which he never
refracled by alleging fo had been faken ouw! from fum, by bealing, coercion, provided
substantial plece of evidence for proving the allegations against him, as contained in the
SCN He even deposied the duty amount without any profest Therefors, the non-

preparafion of the Panchnama and joining of the independent witnessas, wnder [hese
circumstances, has got no bearing on the mernit of the case.

8.3 | am of the view that admitted facts need not be proved as has been
held by CESTAT in the cases of Alex Industries reported as 2008 (230) ELT 0073
{Tri-Mumbai), M/s. Divine Solufions reported as 2006 (206) EL.T. 1005 (T,
(Chennai) that Confessional statements would hold the field and there is no need
to search for evidence. Hon'ble CESTAT in the case of Mis. Karori Engg. Works
reported as 2004 (166) ELT. 373 (Tri. Del) has also held that
Admission/Confession is a substantial piece of evidence, which can be used
against the maker. Therefore, Appellant's reliance on vanous case laws relating to
corroborative evidences and establishing clandestine removal only on the basis of
Note book/chits/ Balance sheet maintained by labourer etc. cannot be made
applicable in light of the positive evidences available in the case as discussed in
the findings of the impugned order, 0
P
6.4 | am of the view that once there is existence of ingredients
substantiating manipulation and deception on the part of Appellant Mo, 1, then
submissions of those would not vitiate the entire proceedings. It is settled legal

position that is cases of clandestine removal, the department is not required to

prove the same with mathematical precision as has been held by the Hon'ble Apex

Court in the cases of Aafloat Taxtiles_{lndia]n Pvi. Ltd. reported as 2009 (235) ELT
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g y Lo
587 (SC). (i) D. Bhoormull reported as 1883 (13) E.L.T. 1831 (S.C.), (i) Shah
Guman Mal reported as 1983 (13) ELT. 1546 (S.C.)

B.5 Hon'ble CESTAT in the case of M/s, Surya Cotspin Ltd reported as
2015 (328) ELT 650 (Tri-Del) has also held that it is established principle of law
that fraud and justice are sworn enemies as under:

“415, Eviderce gathered by Revenue unambiguously proved thal the dealer
respondents officers were conduit fo cause evasion of Customs duly engineered
by Respondent manufacturer_it is established principle of law that fraud and

justice are swom enamies. Therefore, revenue deserves consideration and il
should be afowed to amest fraud

16. It is seitled law thal Revenue need nol prove its case with mathematical
precision. Once the evidence gathered by investigation brings oul preponderance
of probabilily and nexus between the modus operandi of the respondent with the
goods it deal!, and movement of goods from origin fo gestination is possible to be
comprehended, it cannot be ruled oul that circumstanbal evidence equally play a
rofe. In the present case, i is nol only the pholocopy that was used agains! the
respondents, there are other credible and cogent documentary avidence,
circumstantial evidence including oral evidence as well as expert's repont wanl
against the respondents for which stand of Revenue cannot be criticized. The best
evidence when demonstrate the modus operandi beginning from finding of
unaccounted goods in the faclory till parking of clandestinely removed goods and
also throw light on the nfenfion behind suppression of production which was
sstahlished snd corroborated by recording of higher quantity after search, the
respondents made futile exercise in their defence.

17. Apart frum the photocopies of the invoices the other avidences gatheraed by
investigation were not inferior at all. That directly brought out nexus of the
respondent to the evasion committed. When the respondent faled [o rebut on
other evidencs adduced by investigation, those equally becarme vital o appreciate

the case of Revenue.

18. There is no difference lo the proposition in Apex Court decisions ciled by
respondents. Sut the probative value of ofher evidences couid nal be ruled oul by
them. That leeds fo the conclusion that thase were not stranger fo the case but are
intimately attashed and speak for themselves. Therefore, the respondent fails ta
get any benefit out of those Judgments. When the document examiner found that
the signature contained in the photocopy was of the directors, issuvance of such
invoices by the respondent manufacturer cannol be ruled out. Accordingly, stand
of the respondent that photocopies are inadmissible in evidence in the present
case fails to sustain,

19. For the dlear case of evasion based by cogent and credibie gvidence came
lo record, dealing with the other citations made by respondents is considered 1o be
mere academic exercise. Il may be stated that fruils of a forbidden lree is always 4

forbidden.” ___EHHH::}
{Emphasis supplied)
5.6 Hon'ble CESTAT in the case of M/s. N R Sponge P Ltd reported as

2015 (328) ELT 453 (Tri-Del) has held thal when preponderance of probability was
against the Appellant, pleading of no statements recorded from buyers, no exXcess
electricity consumpton found, no raw material purchase found unaccounted and
no input-output ratic prescribed by law is of no use. The relevant portion of the
decision is reproduced below:- / y |
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“10.1 Recovery of the loose sheels and pencil written ladger from the premises
of the Appeflan! in the course of search proved the enirles therein as
representalive of the clandestinely removed goods which were well within the
knowledge of the Appellant Active involvement of Appellant in that regard came fo
record since those malerials were in the custody of the Appelfant It is common
sense that the materials having utility to the possessor thereof are only possessed
by him. He proves cwnership thereof and is answerable o the contents therein
Eniries on such incriminating matenials demonstrated clandestine clearance of
962,130 MT of Sponge lron and 887 560 MT of such goods respectively wall
axplained by Appeflant. That also proved clandestine removal of 81.010 MT of
Dolochar by Ihe Appellant. Such removals were further proved from the records
seized from the transporters Mis. Purwanchal Road Carmiers and Ms Giriraj
Roadiines. The matenials recoverad from transporiers brought out the evidence of
clandestine removal of 69.180 MT of Sponge lron and 55 855 MT af such goods
respectively. Those clearances were nat substantiatec by Excise invoices. When
certain enlries in the pencil handwritten ledger matched with the Central Excise
invoices and other entries did nol match, the unmafched entries, became
testimany of clandestine removals not supported by invoices. Accordingly, such
clearances became subject-matter of allegation in respec! of removal of BET 560
MT of Sponge fron without payment of Excise duty. Similarly, the loose sheels
when evaluated, that proved removal of excisable goods without payment of duty
to the extent of aforesaid quantity of goods.

10.2 The statement recorded from shift supervisars being self-speaking cannot
be b 85i0e because they were the persong within whose k §
re d and cleared Their evidence was believable, cogent and

ible for the reason that vidly described mefhodo af tichion.

10.3 Added to the above, the di admifted clandestine removal of the

nol supparfed by Excise in voices, That resulled in foss of revenue, He therefore,
admitted o mak { of the dify evaded with controverting the Revenue
implication of the entries in pencil handwritten ledger and chits recovered from
possassion of Appellant during search. Enfine pleading of the Appellant therefore,
failed to sustain when mala fide of the Appeliant came fo record. Clandestine
removal was well within the knowledge of the shift Supervisors, accountant
Direclor, transporters and commission agent. Each other's evidence commobarated
all of them and established unaccounted goods cleared without payment of dty.
The most lively evidence of Kailash Agarwal brought the Appellant-company to the
root of allegation. All of them established inextricabie Jink af evasion. Shif Agarwal
by his evidence attached ail the persons involved in the chain of clandestine
clearanice without their detachment

10.4 e ol bility was inst ellant @i

statemani recorded from buver, no excess electricity consumplion found no raw
matenal purchase found unaccounted and no input-output ratio prescribed by law
15 of no use to it Revanue disch arged #s onus of proof bringing aid the altegation
in_the show cause notice succinctly, Bui, the Appellant miserably fafed fo

its burden M didd nof corme oyl with clesn hands.

10.5 It is not only one evidence, bul mulliple echosd evidence demonsirated
obligue motive of the Appeilant and proved its mala fide. Therefore, Appeliant fails
on all counts. Revenue’s investigating was successfil and s suffering was
established,

{Emphasis supplied) .
.Y T
4 .U.I"“
P
6.7  Ifurther find that the Hon'ble CESTAT in the case of Mis. Praveen Kumarg
Co reported as 2015(328) ELT 220 (Tri-Del) has held as under:-
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“23. Voluntary confessional statemeant which is refracted after two years without
any basis, has no legs to stand No new facls have come on record fo justify
retraction short levy was paid consequent upon confession nol once bul fwice
Further confessional statement rendered by Shri Praveen Kumar was also
salisfied by Shn Rajender Kumar authorised signatory. Contenfions that resumed
records were only referring to pouches and lime tubes and not to filled pouches of
fobacco is clearly afterthought as pointing out fo the fact that seized record are
having reference o the pouches, elc. has no force as those facts were on record
and were nol challenged and actually admiffed Also dutfes on evaded lobacco
were paid in two instalment (2nd instalment being after a gap of four months).
Once evasion is accepted and documents are confronted manifesting fraudulent
intentions fo defraud, there is no force in leamed Member (Judicial)'s contention
that there ware no investigations relaling to procurement of raw matenals and
manufaciure of huge gquantity of final goods and transportation of goods | feal
once an evasion is clearly admilted and these activities are undertaken in the
darkness of night, no evader shall leave proof of these activities. Once fraudulent
intent to evade is manifested and laler confessed, proving such evasion by olher
schivities which are nol recorded, will be giving a bonus to the evader. As per
Supreme Court's judgment in D. Bhoormull - 1983 (13) EL T 1546 (S.C.) case,
Department is nol required fo prove ifs case with mathematical precision, but what
is required is the establishment of such a degree of prabability that a prudent man
may on is basis befieve in the existence of facts in the issue.”

7 | find that no statements have been retracted by any person and facts
recorded in Panchnamas and contents of seized items are accepted by Appeliant
No. 2 as well as Appellant No. 3 in their statements. It 1s not a case that a single
statement has been recorded and relied upon but varnous statements of Appellam
No. 2 and Appellant No. 3 establishing clandestine removal of final products by
Appellant No. 1, In the circumstances, | am of the view that the statements
recorded at different time and of different persons are not recorded under duress
or threat but is being alleged by the Appellants only to get out of clutches of law
and to avoid fastening of duty lability and consequences thereof. Facts of the
statements have been independently corroborated by the facts and contents of
Panchnama dated 19.02.2013 recorded at the time of search, Panchnama dated
99 03.2013 at Farm Site to recover burnt Laptop and a pen dnve and Panchnama
dated 01.03 2013 of taking print out of data from the Pen Drive. Therefore, | am of
the considered view that denial of cross examination by adjudicating authority
does not violate prnciples of natural justice in the given facls of this case. My
views are supported by Hon'ble Bombay High Court's judgment in the case of
M/s.Sharad Ramdas Sangle reported as 2017 (347) ELT 413 (Bom) wherein it has
been held that whers directors have themselves admitted ihe guilt and slatements
have not been retractled, there is no guestion of cross examination and denial of
same does not to give rise to any substantial question of law. Relevant portion of _
the judgment is reproduced below.- ﬁ“'”} _

-
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“3. The Tribunal recorded following reason -

2.1 As regards the denial of cross-examination of Shri Thorve and
Shri Ashok Kumar Yadav and whether the said denial has caused
any prejudice to the Appellants, it is seen from the records that the
enines made in the private records were corroborated by Shri
Ramdas Shivram Sangle, Director of the Appeliant firm and Shri
Sharad Ramdas Sangle, Propristor of Mis. Ambica Scrap Merchant
through whom the clandestinely removed goods, were sold wherein
they had admitted that the enfries recorded are frue and correct and
pertain fo the unaccounted production, purchase of raw malerials
without accounting and sale of the finished goods in cash without
payment of duly. Further from the records it js seen that about
Sixteen buyers freferred to in para 11.13 of the impugned order], who
purchased the finished goods from the Appellants without payment
of duty have also confirmed that they had received these goods
without the cover of proper excise documentation and without
payment of duty. Similarly, two scraps suppliers, Mr., Yunus Ahmed
Shaikh and Mr  Shaikh Mushlag Gulab have also admitted that they
have supplied the MS scrap which is the raw materials for the
manufacture of these goods without the caver of documents and
they have received consideration for sale of such scrap in cash
Considering these evidences available in record, we hoid that the
demial of cross-examination of the authors of the private records has
not caused any prejudice to the Appellants. In fact none of the
statements recorded have been retracted or disputed. In such a
scenario, when the fact is not disputed, cross-examination of the
party is not necessary. The Hon'hle Apex Court in the case of
Kanungo Company - 1983 (13) ELT 1486 (S.C) and the Hon'ble
High Court of Andhra Pradesh in the case of Shalini Steels Put Lid
[supra] have held that there is no absolute right for cross
examination and : if sufficient corroborative evidences exist cross-
examination of the deponent of the statement is not necessary. in
view of the above we hold that the denial of cross-examination of
Shri Thorve and Shri Ashok Kumar Yadav who maintained the
private records has not caused an ¥ prejudice to the Appellants.

From the above conclusions, we are also of the view that this was not a
case which required cross-examination. The Directors themselves admitted
the guilt. So, almost aif allegations stood proved. As said above, the
statements recorded were nof refracted or disputed, Leamed counsel for
the Appellants reiterated that he can succeed in showing that these appeals
should be admitted for deciding following question, which according fo him,
is substantial question of law -

‘Whether denial of cross-examination of witnesses caused any prejudice to
the Appellant?”

We are not inclined to accepl this submission at all. in these appeals, there
was no question of cross-examination, and therefore. denial of the same
would not give rise to any substantial question of law. We perused the
Judgment of the Tribunal and find the same i5 quile pertinent. |t is not
necessary o interfere in it.”

" ]

F o AR

7.1 I find that Hon'ble CESTAT in the case of Mis. Shalini Sieel P Ltd reported
as 2010 (258) EL.T. 545 (Tri. - Bang.) has heid that evidentiary value of the
documents could not be lost in absence of cross examination of an employee. |
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find that the Appellant reliance on decision of Hon'ble CESTAT Ahmedabad in the
case of M/s. Arya Fibers Pvt Ltd reported as 2014 (311) ELT 529 is misplaced in
as much as the Hon'ble Tribunal was dealing with the different sel of facts as
discussed at Para 7 and Para 34 of that decision. In the said case, facts before
CESTAT were that cross examination was denied in the case even when
Appellant was challenging the Notebooks/Chits maintained by the employee of
other party and statements of directors did not admil the correctness of the
documents. Since, the case on hand has different set of facts, the decisions relied
upon by the Appellant is not applicable in the present case.

T.2 Thus, in absence of any evidence produced by the Appellant No.i
negating evidences available in the case, | have no option but te hold that duty

liability and interest thereon as confirmed in the impugned order is correct, legal
and proper,

8. In view of the evidences, available in the case and discussed in the
impugned order, | hold that equal mandatory penalty on Appellant No.1 is
imposable as per Section 11AC (1) (c) of the Act. However, penalty needs io be
reduced to 25% of confirmed demand as per Section 11AC (1) (a) of the Act read
with Explanation 1 (iii) therein as per amended Sechon 11AC effective from
14.05.2015, which reads as under:-

“SECTION 11AC:-.

(1) The amount of penalty for non-levy or shorl-levy or non-payment or shor-
payment or erroneous refund shall be as follows -

1 A
1 - SRS

(c) where any duty of excise has nof been levied or paid or has been
short-levied or short-paid or erroneously refunded, by reason of fraud or
collusion or _any wilful _mis-statement or Suppression of facts, or

contravention of any of the provisions of this Act or of the ru_gsl made
thereunder with intent to evade payment of duly, the persor whao is liable to

pay duty as getermined under sub-section (10) crf_secunn 11A shall also be
liable to pay a penalty equal to the duly so determined.

Provided that in respect of the cases where the defails relafing lo such
transactions are recorded in the specified record for the _penud beginning
with the 8th April 2011 up to the dale on which thp Finance Bill, 2015
receives the assent of the President (both days inclusive), the penalty shall ;-
he fifty per cent. of the duly so determined; *?ﬁ.‘u e

(d)  where any duty demanded in a show cause notice and the interest
payable thereon under section T1AA, issued in respect of transactions
referred 1o in clause (c), is-paid-within thirty days of the communication of
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show cause notice, the amount of penalty liable to be paid by such person
shall be fifteen per cent. of the duty demanded, subject to the condition that
such reduced penalty is also paid within the penod so specified and all
proceedings in respect of the said duly, inferest and penalty shall be
deemed to be concluded:

(e} where any duty as determined under sub-secfion (10) of section 114
and the interest able thereon under section 11AA in re of
lransactions referred fo in clause (c) is paid within thirty days of the date of
communication _of the order of the Centra] Excise Officer who _has
determined such duty, the amount of penally liable fo be paid by such
person shall be twenty-five per cent. of the duty so defermined_subject to
the condition that such reduced penalty IS also paid within the period so
Specified

(2).....

. AR
Explanation 1. — For the removal of doubts. it is hereby declared that—

(i) any case of non-levy, short-levy, non-payment, short-payment or
emoneous refund where no show cause nolice has been issued before the
date on which the Finance Bill 2015 receives the assent of the President

shall be governed by the provisions of section 11AC as amended by the
Finance Act, 2015

'+ R e

(m}  any case of non-levy, short-fevy, non-payment, shorf-payment or
efronecus refund where an order determining duty under sub-section {10)
of section 11A is passed after the date on which the Finance Bill 2015
receives the assent of the President shall be eligible to payment of reduced
penalfy under clause (b) or clause (e) of sub-section (1), subject to the
condition that the payment of duty, interest and penally is made within thirty
days of the communication of the order

Explanation 2. - ... . )

8.1 ltis afact that the SCN in this case has been issued on 28.12 2015 and the
impugned order has been issued on 28.11.2016 and hence, amended Section
1AL is applicable in this case as per Explanation 1(i) of Section 11AC of the Act
It is on record that Rs. 25 lakhs were deposited by Appellant No. 1 on different
dates during the period from April, 2013 to June. 2013 much before issue of SCN
dated 28122015, however, duty of Rs. 23,63.331/- only, confimmed vide the
impugned order, which does not specify amount of interest to be paid by Appeliant
No.1 and amount of interest already paid by Appellant No. 1. Since, Rs. 25 lakhs
have been appropriated in the impugned order, differential Rs. 1,36,369/- has la
be treated as appropriated towards interest payable by Appellant No.1. The lower
adjudicating authority has given vague order for reduced penalty also as because
he was required to give clear option to Appellant No. 1 in the impugned order
discussing clause (e) of Section 11AC (1) read with Explanation 1(i) and (iii) to
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Section 11AC of the Act, that if the appellant pays remaining interest as well as
reduced penalty within 30 days from the receipt of the mpugned order, then
penalty would get reduced to 25% of Central Excise duty so determined. Having
been done vagusly by the lower adjudicating authority, the appellant could have
availed benefit of reduced penalty @25% of confirmed demand on payment of full
interest liability as well as reduced penalty of Rs.590908/- @25% of central
excise duty determined within 30 days of the receipt of the impugned order If no
done due to vagueness of the impugned crder, the Appellant No.1 can do so
within 30 days of receipt of this order, as per ratio of the judgements of the Hon'ble
High Court of Gujarat in the case of M/s. G P Prestress Conrete Works reporied
as 2015 (323) ELT 709 (Guj) and of Hon'ble Supreme Court in the case of R. A
Shaikh Paper Milis P. Lid. reported as 2016 (335) ELT. 202 (5.C.) read with
CBEC Circular F. No. 208/07/2008 — CX - 6 dated 22.05.2008.

8.2 Appellant No.2 and Appellant No.3 are two parners of Appellant No.1 and
they pleaded against imposition of penalty on them under Rule 26 of CER read
with Section 11 AC of the Act. | find that Appellant No.2 and Appellant No.3 were
active Partners of Appellant No.1 and hence imposition of personal penalty on
them is justified. However, personal penalty imposed upon them is very high and
harsh especially when penalty imposed on Appeliant Mo.1 in terms of amended
Section 11AC of the Act has to be reduced to Rs.5.90.908/- ie. less than
Rupees Six Lacs as discussed in Para 8.1 above. | also take note that full duty
liability on Appellant No.1 has been paid by these two partners before Issuance
of SCN, which has also been approprialed in the impugned order. Therefore,
personal penalty upon Appellant No.2 and Appellant No.3 needs to be reduced
and | reduce personal penalty on Appellant No.2 to Rs 6,00,000/- and on
Appellant No.3 to Rs. 7,00,000/- under Sechion 11AC of the Act read with Rule
76 of the CER as has been held by the Hon'ble CESTAT in the case of Mis.
Rama Wood Craft P Lid reported as 2008 (225) ELT (Tri-LB).
Zn.‘Lf.Lf

8.3 Appellant No.4 and Appellant No.5 also contended for reducing
personal penalty imposed upon them under Ruie 26 of CER on the ground that
there is no evidence against them; that they were not knowingly concerned with
the excisable goods, which were liable 1o confiscation. | find no merit on their
contention as they have been found knowingly concerned with these goods,
which were liable to confiscation as has also been held in the impugned order
Also, penalty imposed on them is alteady very low at Rs.30,000/- and
Rs.10,000/- respectivaly. |, therefare; reject appeals made by Appeliant No.4 and
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Appellant No.5 upholding personal penalty imposed upon them in the impugned

order.

g,

In view of above discussion and findings, appeals filed by Appeliant
No.1, Appellant No.2 and Appellant No.3 are partly aliowed by way of reduction in
Penalty imposed on them whereas appeals made by Appellant No.4 and Appellant
No.5 are rejected,

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone

Ahmedabad for his kind information

2) The Commissioner, GST & Central Excise, Rajkot Commissionerate,

3) The Additional

Rajkot,
Commissioner,
Commissionerate, Rajkot

G5T & Central Excise

Rajkot

4) The Assistant Commissioner, GST & Central Excise Division, Rajkot.
5) Guard File.
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8.1 The appeals filed by the Appellants stand disposed off in above terms.
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To
1. | Mis Lexo Ceramic, A o R 1
Piot No.8, National Highways-A, weHd ¢, W ERT e T
B/H Varomra Vitrified, Dhuva, Wankaner aHN falees & o
[ & | Shri Lalit Aveharbhal Datroja, aft T T
Partner -M's. Lexo Ceramic, Wﬁ_ﬁ?-ﬁﬂﬂfﬂll firdts
Plot No.8, Nationa! HighwayB-A wede, W ERd oy,
[ B/H Varomra Vitrified, Dhuva, Wankaner A | |E|E|! I IEEﬁHﬂﬂf
3 Shn Rajnikant Jayantiial Zalariya, ! AT ETS ST
| Partner - Mis. Lexo Ceramic a7 -8 v fiies
Plot No.8, Natianal Highway 8-#, Wed L, WA TR LT,
B/H Varomsa Vitrified, l : i|2| SRR
. DOhuva, -Wankaner Y-
E Shn Vipulbhai Babulal Padsumbiya, aft ﬁmﬁ-m@m REE T
Partner- Mis. Orkay Tiles, Shakti Chamber, | TTE- - # aifed ereem
ShopMo 62, 8-A, National Highway, Morbi. ifer e RiCEETS .
_ A9 B1gd ¢ U |
5 Shri Sandipbhai Dhanjibhai Zaiarya, ot HETTE LeeE e [
Fartner - Mis, Laxmi Sales Corporation, ! -8 TEH Few wofrEE
Tulshi Chamber ShopNa. 13 Trajpar Char | TOTI1 =Hoardl T110 A 43 | 2o dted)
| Rasta 84, National Highway. Morbi T 1 ¢ 1. i |
Copy for in ion and necessary action to: .



