Wl

fii]

{al}

8}

¥ (andvew) &) sTaTEw, o U i e s Sl s e
/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

ST 7, #ooE & wEA ) 2V Floor US1 Fhavan,

W FH B A3, Race Course By R,
TSHIE L Rajkit — 360 001

Tele Fas No. 0281 - 24779522441142  Email: cexappealsmikor @ gmail com

e Tl ,.-ﬂ;jp —5 BR FENR ==

Rt Tike Mg L I_'!"l'. l'.'} L] &G e

V2284 FRAL NG ,.'El"t ) . 'E'fl 147 5T/ REF 2016 [ LY T
N

\
Ffra WEY TEaT {Order-In-Appeal Moy
RAJ-EXCUS-000-APP-147-2017-18

Mrénr &0 fEAnE ST FA &7 aw
Date of Order 26.12.2017 Pale oF iskis 27.12.2017

FAR WA, wgwa (few), TFwe Zam o |
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

WUT FEpT A Hriwnl I e e befre wen £ HOTE, AR | Fea (| aminel one mneias @
wA i W i |

Arigryy Sef of obove srioosd CHO Baued by AddhonallomiDeputyidssisen Commsacres Central Excas | Sorics Tan
Hlﬂﬂ'l I Jamragd | Cardudhmm

ydawAt & ufiadt =1 & 14 oA IName&Address of the Appellants & Respondem -

M's. Kunal Structure {India) Pvt, Lid.. Kunal House Ganga Park. Plot No. i, Opp.
Sanskruti Apartment. Panchvati Road, Rajkot - 360 00|

mmm#maﬂnﬂﬂhﬂﬁ?ﬂnmmmpﬂlmtmmm.:.-m,—_rrh,l
Any perinn apgneved by this Ceder-m-Appaal may Ble an sppas fo B AppIEgE authonty in the followng way

e W e I R T deee sEEw st & o st W e few wftifes 104e & @ anE &
¥l Tr B R 1904 # e AR & ety BhfETEeE e @ o ek |y

Aopesl 0 Cusloms, Lacse & Sevice Tan Appeliale Tobunai unowr Secson 356 o CEA 1944 | Under Section 88 of iho
Finnnce Act 1094 an Appesl lies o

AT Halies & FUS B A i e 6T RS e o fames i mmnftern & fiew g b e A
£ Ak arE, A ek el & gl e | T

The specel banch of Custorss, Cxcise & Servce Tax Appeimin Triborsd of Weet Block Mo, 3, FLK. Pam. New Dshi m ail
msliers elning o clessifcation snd vastuation

s ofred toy f o sy phE & omamm ome b wEE Ea [ ] TR AT T it
(et & oifos enir i mMrn_anmmmmunErwunn' R |

To the West regonal beech of Customs, Excits & Service Tan Appelaie Tribunsl (CESTAT| o, 7 Floor, Bhaumai Ehmwnn,
Asarwn Ahimedabad-150018 in eise of appenls other than as meetonsd B pares 1ia) above

Hirde Famaite W@ E Brim &) & e
Tuifie v 6T .5 8 or g = O e sEE A Taw o aetw b fem &l g T o ww S mas W
ol # oo of oty o el o= T e T e E oy oupt dee 8 @ opmw oE S W mEs oso

e | wr w1 P e e 8ol e et & i
wrrE T & am o ed o ek g @ Frft rafe 8% pvr o S owen offr | Fae g S
b= & yw owtEn & g e m e e @ A ) ser mde R HED & B e b oarr

smount of safvicn be B imieml demesded & penalty lowed = more than e i bui ¥ eecescing Bu Filty Lakhs
Az HLOOD- whme e smounl ol serece ti & inleresl demanded & poialy leved | onoe than fiy Lehe wpees. i [he
tom of crosssd bane ﬂnrrrrllu-.-mrrdUuuvmﬂngulmrq{nmmmﬂﬂmsmmmwﬁm
whene the berch of Telnal i3 siuaind | Appheation made bod ant ol slay sl be pocoesgieend by oo fes ol s SO0



)

i

i)

]

fiif}y

[}

il

i)

i

(Ej

iF

165

-

By piftiBme 10pd 43w g5 OB ywarmRR 25 v (A B oHRE £d B mb e dweer B, 1004, K B 4 o
WA ® pEw Bl w577 B & 3 WET N TR A , T I NER SN T (R, W S e
e afee e v ofnel wEe @ R @ ow ofa gl witie 3Ty o ETE e Hum el
T A B, #F i At & e o e Pl G e ke R o 2 e A me aed ol )

Tha appenl under sub secton (3 ond (&5 of the secion BR Ihe Finance &g 1394 shall be Sisd o For ST.7 g prescnbed
ender Baie 8 (7] & 934} of e Servce Tin Ruiss. 1004 snd shall b= pccompaniad By & copy of omer of Commissans
Ceatal Excse ar Commissaner, Cesrpd Exciss (Appeafsl (o of wiich shall be o cerithed copy) and copy of e onde
pessed by twe  Commissionar suadizing the Assigtant Commgsioner of Dapuly Commessones of Ceniral Exciesl Service Tax
10 lile e sppesl Dol e Appuiaie Trkunal

o wew dedm e nmmmmtmm-mnmmwmlm
e E & B, o @ e S 10 F o 8 & peds dmner @ @ B o wE B g v & oofs i
it { da ST wEE T wAER s &w 10 SRt (10%). W T od FHn RaiEe . ow gee S b e
fioreer & 1 St B G v B g e g e T o e T T O 2 Y e ¥ A )
T ST e e e @ ey e e e @ T e b
ik e 0E o W ey e
i} #akr ¥ ¥ A1 Ay mRa
(i) ey ¥ Smwwe & Sow B F e LT T
- gyl wE T PR wm & wwow e e 3 pReSes 20 b i g gk ol pinie eftel & wee Brenitha
el el e ol
Foi # apgenl o De lied before The CESTAT, wels Secson 355 of the Central Exise Ait 1944 which i sésc made
appiicatie 1o Servce Tax under Section &) of e Feengs Act 1094, an appesl agaiest this orces shall s bafore he Tektene!
on paymen o (0% of the duly demanded whssn duly of duly and pensthy @ i depile, o penaRy, whe ponaly slona & o
dapule provded the smoid o pre-deposi payobie would be subiect o & osleg of Be 10 Crores
Undei Cantral Sxcae ang Servce Tax, “Dafy Demanded” enall include
L] amount detsimined wder Sachon 11 DD
i) amoore 0l ertonecys Conval Ciss| lekae,
jisl senourd payabiE under Aule 6 of he Convae Creal Pules
penvided further that the perdniens of thin Section shall nol appk & 1he 20y spgdcason and appeals pending before

i

CEA 1944 in respect of the followrg cosa. gowarnid by first proveso to sessciion (1) of Secsen 358 id
it =t & Tl FEER & oAES A am gl m &1 Tl ST @ e O W OIE & 2w & SR e smana m
e T T M A R QR N O = fne. e w2 W EROT R S & oaEeem B dow il st m
faalt oy A B R AR AR A

goods fram

# [acicey o & warshouse or to pnather teciory o fiom one
gecdls A moretoame of i MDrage whelhel B s facion of & 8

the

of 3ane oFE T i T T A & AnE m a0 e s e o

in case ol GooE sxponed oulkce indin expod o Mepal o Bhuter, sithind gaymem of dity
att

Fb pu HiSEs o sk Wilmw e F oA A i oeg | o 5
T:m i W00 & =wm e & ok e e mrEfif o
under P

ary fuly #lmend 1o be ulbzed Swands paymect of excse doty of Anal peoducks :
by fhe Commissoras |Appsals] an of ahe Ta dale sposoled undor Sec

4
i
4
:
i
8
;
g

1
Fldu.zummimmhMMﬂm"mmhhmwnamumﬂu
Boh id w50 e sccompanisd by @ copy of TR Chedtan
meideneing pdymant of prescribed les A8 prescribed urder Jechon 35-EE of CEA. 1844 under Mapr Heed of Accoun

A

HIEW W ke W pEET E e Y L] . zn & FEm o aiie §E oA &

iy #nrﬂtmtﬁwuﬁmth nmmmnwmhmhr
ﬂ'lmu-lfmnr:-pmnmdwﬂ-mﬂwjnﬂ.hth#hﬂlﬂ wmold be paed it sfocessid manni

m-ummnnuuunu-mﬂuTMIMmumwnﬂnmﬁm &5 ihe Came
mrh-mmmmmm!munum 1 lakh e of FAn 106G for pach

5

:
= %
§

g

L ﬂm_m?h.t;:ﬁdulﬂgmnfrmnmmtiﬂHHmHHﬁﬁumm
mmwrmmﬂ"ll

One togy of appication af 0110, &5 the cnse may e, and the arder of T adudicating scihaily sl b @ courl 1ee SIEMR
of Ba. B50 8 pescrned under Schedule-l in teems of e Coun Fee Acy1305. s amanded

W mmmwmmmmh:mqmﬂhmm:t:ﬁfmnmmm-t

wr wrd St Bt O Tnw SR e arE R/
mnmmﬂnnhm“mm-unmn-rmmmmﬂtmm Eacitm aod Seafvaie
Appetiass Trberad |Pioceduns) Fules, 1842

won iy el =t wfw ofiw W 7 oaln e frepr e witeEw et & B sfend Tt e
www chiec g dn ™ B9 BEE K | |
Furmm.mhlmmwﬂlmmwmmmMummuplllllumw.mmmm
jodgs 50 the Dieparmantal weSsile wars CDBC Q04



Agpeal Mo, VERBLRANZDIE

LY I"l

v,

:: ORDER IN APPEAL ::

M/s. Kunal Structure (India) Pvt Ltd, Kunal House, Ganga Park, Plot No.10,
Opp. Sanskruti Apartment, Panchvall Road, Rajkot-360001 (hereinafter referred o
as "the Appellant’) has filed present appeal against Order-in-Onginal No.
147/ST/REF/2016 dated 11112018 (hersmnafter referred lo as “the impugned
order’), passed by the Assistant Commissioner, Service Tax Division, Rajkot

(hereinafter referred 1o as the “lower adjudicating authority”).

2. Briefly stated, facts of the case are that appellant had filed refund claim of
interest of Rs. 60,777,196/ in terms of Section 101 of the Finance Act, 2016, The
lower adjudicating authority vide impugned order rejected refund claim being
interest paid for late payment of service tax at the material time and Section 101
of Finance Act, 2016 deals with refund of service tax paid and not for interest

paid

3 Being aggrieved with the i/mpugned order, appellant has filed appeal, inter-

alia, on the following grounds: -

{i) As per Sr No. 12 of the Notification 25/2012-5T dated 20.06.2012 there
was confusion prevailing over the status of Mfs. Sardar Sarovar Narmada Nigam
Ltd (hereinafter refarred to as Mis SSNNL) and the appellants paid the service
tax along with interest for the services provided to Mis. SSNNL during the period
from 01.07.2012 to 29.01.2014. The lower adjudicating authornty has erred in
interpreting Section 101 of Finance Act, 2016. Section 11B of Central Excise Act,
1944(hereinafter referred to as the Act) is a relevant section for claiming refund
of duty/tax as well as interest, if any, paid on such duty/tax. Hence, from the
above, it is adegualely clear that interest paid, on late payment of service tax in
relation to which refund claim had been filed, i1s eligibleto be refunded as service
tax on which an interest has been deposited, has been made exempt
retrospectively vide Section 101 of Finance Act, 2016,

{ii)  Interest is not a duty or tax and, it is an amount levied on account of
delayed payment of tax and such interest is eventually based on the tax liability
paid late. Now, when the tax itself has been exempt retrospectively the question
of payment of interest does not arise on such exempted tax and the appellant
should be granted refund of interest paid by them. The appellant relied on
decisions in the case of Motherson Sumi System Lid. reported as 2007 (208) ELT
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209 (Tri, = Dethi) and Gemini Steel Tubes Lid. reported as 2006 (194) ELT 88
(Tri. — Bang.)

4 Personal hearing in the matter was attended to by S/Shn Bishan R Shah,
Chartered Accountant and Shri Pradeep Mishra. CFO of the Appellant who reiterated
the Grounds of Appeal and submitted that Section 11B talks of refund of duty and
interest; that being law abiding assessee, they have paid service tax and interest on
delayed payment of Service tax; that now no service tax is payable due to Section
101 of the Finance Act, 2018, hence no interest is payable and hence as per case
laws interest paid by them should also be refunded to them: that they would submit
written submission within 7 days. Appellant in their wntten submission dated
24 11.2017 contended that as per the provisions of Section 11B of the Central Excise
Act, 1844 made apoplicable fo Service Tax, interest paid by them should be refunded
to them.

FINDINGS: -

B | have carefully gone through the facts of the case, impugned order, appeal
memorandum and written as well as oral submissions made by the appellant. The
i1ssue to be decidec 15 whether in the facts and circumstances of the present case,
the impugned orde: passed by the lower adjudicating authority rejecting claim for
refund of interest paid for late payment of service tax due to retrospective exemptlion

vide Section 101 of Finance Act, 2016, is correct or not.

B | find that the lower adjudicating authority vide impugned order rejected

refund claim of Rs. 60,17, 196/- being interest paid for late payment of service tax
by the Appellant on the ground that service tax was to be paid in time by the
Appellant but not paid in time and Section 101 of Finance Act, 2016 deals with
refund of service tax and not refund of interest. The appellant has contended that
when service lax has been exempted retrospectively, the question of payment of
interest does not anse on such exempted service tax and the appellant should be
granted refund of interest amount. | find that Central Government has granted
retrospective exemption from payment of service tax in respect of taxable
services provided to certain government authority or a board etc, for construction
of canal, dam, etc. under Section 101 of the Finance Act, 2016, which reads as
under: -

“SECTION 101. Special provision for exemption in certain
cases relating to construction of canal, dam, ete. — (1)
Notwithstanding anything contained in section 668, no service lax
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shall be levied or collected dunng the penod commencing from the
15t day of July, 2012 and ending with the 29th day of January, 2014
(both days inclusive) in respect of taxable services provided fo an
authonty or & board or any other body —

(it setup by an Act of Partament or a Stale Legisfature. or

(i)  establshed by the Government,

with ninety per cent. or mora parficipation by way of equity or
control, to carry oul any function entrusted fo a municipality under
article 243W of the Constitution, by way of conslruction, erection,
commissioning, installation, completion, fiting oul,  repair,
maintenance renovalion or alteration of canal, dam or other
irmgafion works.

(2) Refund shall be made of all such service tax which has been
collected bui which would not have been so collected had sub-
section (1) been in force al all matenal times.

(3) Notwithstanding anything contamed in this Chapler, an
application for the claim of refund of service fax shall be made within
a period of six months from the date on which the Finance Bil, 2016
receives the assent of the President

(Emphasis supplied)

:Eu"f?_hi-’

T It could be seen that Section 101(1) of Finance Act, 2016 grants retrospective
exemption in respect of taxable services provided during the period from 01.07 2012
to 29.01.2014 to a government / local government authority or a board or any other
body set up by an Act of Parliament or a State Legislature; or established by the
Government. Section 101(2) of the Act states that refund shall be made of all such
service tax which has been collected but which would not have been so collected had
Section 101 {2) been in force at all matenal time. In the instant case, the appellant
had paid service tax on taxable services provided to M/s. SSNNL by them during the
said exempted pericd and had collected it from the service recewver. | find that the
service receiver had paid the amount of Service Tax to the Appellant as per their
business terms and conditions. In these crcumstances all liabilities lie with the
service recipient to fulfill the obligations between them and the Appellant. Once,
senvice recipient pays the amount of service tax to the Appellant. question of refund
of service tax by department does not anse and since no refund of service tax anses,
no hability lies with the department in terms of Section 101 of the Finance Act, 2016
to refund Service Tax or Interest on Service Tax paid by the Appellain due o late
paymentof Service Tax at the matenal time. | find that the appellant had pad interest
amount as they had failed to deposit service fax in Government account within
stipulated time limit at the material time. | also find that the statutory provisions
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exempt levy of service tax retrospectively for the service tax collected and not interest
on such tax. Hence, | hoid that the appeliant is not entitled for refund of interest or
late fee, if paid. Therefore, the impugned order rejecting refund of interest is correct,
legal and proper.

8 In view of above, | uphold the impugned order and reject the appeal filed by
the appellant

% it AT ZaR go 1 13 s o fver I aliE @ R o e
9. The appeal filed by the appellant stands disposed off in above terms
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Copyto:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise Commissionerate, Rajkot.

3) The Assistant Commissioner, GST & Central Excise Division-1, Rajkot.

4) Guard File.
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