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Date of Order:
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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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Arising out of above nrenlioned Olo issued by AdditionauJoinrDeputy/Assistant Commrssioner Centrat Excise / Servrce Tax,

Rajkot / Jamnagar / G,rndhidham :

3Tftffiat & cfrffi 6T drq (rd ci /Name&Address of the Appeltants & Respondenl :-

M/s. Kunal Structure (lndia) Pr.t. Ltd.. Kunal House Ganga park. plot No. t0. Opp.
Sanskuti Apartnrent. Panchvati Road. Ra.ikot - 360 001
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Appeal to Cusloms, Excise & Servace Tax Appe ate Tribunal under Section 358 of CEA
Finance Act. 1994 an appeal lies lo:,

1944 / Under Seclion 86 of the
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The appeal under sub section (2) and 12A) of the section 86 the Finance Act 1994, shall be iled in For ST.7 as prescribed

under Rule I (2) & 9(2A) of the Seryice Tax Rules, 1994 and shall be accompanied by a copy of order of Commassioner

Central Excise or Commissioner Central Excjse (Appeals) (one of which shall be a certified copy) and copy of the order

passed by the Commissioner auihorizing the Assislanl Commissioner or Deputy Commissroner of Central Excise/ Service Tax

to file lhe appeal before lhe Appellate Tribunal.
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For an appeal lo be filed befo.e the CESTAT, under Section 35F ot the Cenlral Excise Acl, 1944 which is also made

applicable to Service Tax under Section 83 of the Finance Act, 1994 an appeal agarnsl lhis ordel shall lie befole the Tribunal

on payment of 10yo of lhe duty demanded where duty or duly and penally are in dispute. or penally, where penally alone is in

dispute, provided lhe amounl of pre-deposil payable would be subiect lo a ceiling of Rs 10 Crores

Under Ceniral Excise and Service Tax, "Duly Demanded" shail include

(i) amount delermined under Seclion 11 D;

(ii) amount of erroneous Cenvat Credt lakeni

(iiD amount payable under Rule 6 ot the Cenvat Cred( Rules

provided fu(her that the provisions of this Seclion stlall nol apply lo the slay application and appeals pending belo.e

any appellate authority prior to lhe commencemenl of lhe Finance (No2) Act, 2014.
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Depanment oi Revenue, 4th Floor, Jeevan Deep Building, Parliament Streel, New Delhi'110001, under Section 35EE ol the
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trnlr artr frifi-a 3laql( flFF c-r €-sr4it 3{ffffq arqlft-6{"T t6LEF}) frq-4-Ia-di. 1982 * aFrd (;s rrai {i<lArd flTnifrf al

sesnia -.a dF Fapt ff },.r ,t ra-T rElta frE aEr t i

Altention is atso invited to the rutes covering these and ;ber relaled mallers conlained in lhe customs, Excise and seNice

Appellate Tribunal (Procedure) Rules. 1982.

=a 
gfflq crerfit 6\ }+rd aIEfr Fai n Ti;fu-d 

'arq+. 
iiqd lit{ drafrx' crdqCi + fr!' rr4-dr:ff Fafi?frq a{srfe

www cbec gov.in +i aq (6S t I /

For the elaborale, delaited and tate provisions retating to fiting ol appeal lo the higher appellale aulhority, the appellanl may

refer to lhe Deparlmenlal website www.cbec gov"n

(ii)

(c)

(t)

(ii)

(iii)

(iv)

(v)

(vi)

(D)

(E)

(F)

tr,,



Appeal No: V2l284lRAJ/2016

:: ORDER IN APPEAL ::

M/s. Kunal Structure (lndia) Pvt Ltd, Kunal House, Ganga Park, Plot No.10,

Opp. Sanskruti Apartment, Panchvati Road, Rajkot-360001 (hereinafter referred to

as "the Appellant") has filed present appeal against Order-in-Original No.

147lSTlREFl2016 dated 11.11.2016 (hereinafter referred lo as "the impugned

order"), passed by the Assistant Commissioner, Service Tax Division, Rajkot

(hereinafter refened to as fhe "lower adjudicating authority").

2. Briefly stated, facts of the case are that appellant had filed refund claim of

interest of Rs. 60,17,196/- in terms of Section 101 of the Finance Act, 2016. The

lower adjudicating authority vide impugned order rejected refund claim being

interest paid for late payment of service tax at the material time and Section 101

of Finance Act, 20'16 deals with refund of service tax paid and not for interest

paid.

3. Being aggrieved with the impugned order, appellant has filed appeal, inter-

alia, on the following grounds: -

(i) As per Sr No. 12 of the Notificalion 2512012-3T dated 20.06.2012 there

was confusion prevailing over the status of M/s. Sardar Sarovar Narmada Nigam

Ltd (hereinafter referred to as Mis.SSNNL) and the appellants paid the service

tax along with interest for the services provided to M/s. SSNNL during the period

from 01.07.20'12 lo 29.01 .2014. The lower adjudicating authority has erred in

interpreting Section 101 of Finance Act, 2016. Section 118 of Central Excise Act,

1944(hereinafter referred to as the Act) is a relevant section for claiming refund

of duty/tax as well as interest, if any, paid on such dutyitax. Hence, from the

above, it is adequately clear that interest paid, on late payment of service tax in

relation to which refund claim had been filed, is eligibleto be refunded as service

tax on which an interest has been deposited, has been made exempt

retrospectively vide Section 101 of Finance Act, 2016.

(ii) lnterest is not a duty or tax and, it is an amount levied on account of

delayed payment of tax and such interest is eventually based on the tax liability

paid late. Now, when the tax itself has been exempt retrospectively the question

of payment of interest does not arise on such exempted tax and the appellant

should be granted refund of interest paid by them. The appellant relied on

decisions in the case of Motherson Sumi System Ltd. reported as2007 (208) ELT

3
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Appeal Nor V2|284/RAJ/20'16

209 (Tri. - Delhi) and Gemini Steel Tubes Ltd. reported as 2006 (194) ELT 88

(Tri.-Bang).

4. Personal hearing in the matter was attended to by S/Shri Bishan R Shah,

Chartered Accountant and Shri Pradeep Mishra, CFO of the Appellant who reiterated

the Grounds of Appeal and submitted that Section 1'1B talks of refund of duty and

interest; that being law abiding assessee, they have paid service tax and interest on

delayed payment of Service tax; that now no service tax is payable due to Section

101 of the Finance Act, 20'16, hence no interest is payable and hence as per case

laws interest paid by them should also be refunded to them; that they would submit

written submission within 7 days. Appellant in their written submission dated

24.11.2017 contended that as per the provisions of Section 11B of the Central Excise

Act, 1944 made applicable to Service Tax, interest paid bythem should be refunded

to them.

FINDINGS: -

5. I have carefully gone through the facts of the case, impugned order, appeal

memorandum and written as well as oral submissions made by the appellant. The

issue to be decided is whether in the facts and circumstances of the present case,

the impugned order passed by the lower adjudicating authority rejecting claim for

refund of interest paid for late payment of service tax due to retrospective exemption

vide Section 1 01 of Finance Act, 2016, is correct or not.

6. lfind that the lower adjudicating authority vide impugned order rejected

refund claim of Rs. 60,17,196/- being interest paid for late payment of service tax

by the Appellant on the ground that service tax was to be paid in time by the

Appellant but not paid in time and Section 101 of Finance Act,2016 deals with

refund of service tax and not refund of interest. The appellant has contended that

when service tax has been exempted retrospectively, the question of payment of

interest does not alse on such exempted service tax and the appellant should be

granted refund of interest amount. lfind that Central Government has granted

retrospective exemption from payment of service tax in respect of taxable

services provided to certain government authority or a board etc. for construction

of canal, dam, etc. under Section 101 of the Finance Act, 2016, which reads as

under: -

"SECTION 101. Special provision for exemption in certain
cases relating to construction of canal, dam, etc. - (1)
Notwithstanding anything contained in section 668, no seruice tax

4
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Appeal No V2I284/RAJ/2016

shall be levied or collected during the period commencing from the

1st day of July, 2012 and ending with the 29th day of January, 2014

(both days inclusive) in respect of taxable servlces provided to an

authority or a board or any other body -
0 set up by an Act of Parliament or a State Legislature; or
(ii) establshed by the Government,

with ninety per cent. or more pafticipation by way of equity or
control, to carry out any function entrusted to a municipality under
afticle 243W of the Constitution, by way of construction, erection,
commissioning, installation, completion, fitting out, repair,
maintenance. renovation or alteration of canal, dam or other
irigation works.

(2) Refund shall be made of all such service tax which has been

collected but which would not have been so collected had sub-
section (1) been in force at all material times.

(3) Notwithstanding anything contained in this Chapter, an

application for the claim of refund of service tax shall be made within

a period of six months from the date on which the Finance Bill, 2016

receives the assent of the President.
(Emphasis supplied)

7. lt could be seen that Section 101(1) of Finance Act, 2016 grants retrospective

exemption in respect of taxable services provided during the period from 01 .07.2012

lo 29.01 .2014 to a government / local government authority or a board or any other

body set up by an Act of Parliament or a State Legislature; or established by the

Government; Section 101(2) of the Act states that refund shall be made of all such

service tax which has been collected but which would not have been so collected had

Section 101 (2) been in force at all material time. ln the instant case, the appellant

had paid service tax on taxable services provided to M/s. SSNNL by them during the

said exempted period and had collected it from the service receiver. I find that the

service receiver had paid the amount of Service Tax to the Appellant as per their

business terms and conditions. ln these circumstances all liabilities lie with the

service recipient to fulfill the obligations between them and the Appellant. Once,

service recipient pays the amount of service tax to the Appellant, question of refund

of service tax by department does not arise and since no refund of service tax arises,

no liability lies with the department in terms of Section 101 of the Finance Act, 2016

to refund Service Tax or lnterest on Service Tax paid by the Appellatn due to late

paymentof Service Tax at the material time. I find that the appellant had paid interest

amount as they had failed to deposit service tax in Government account within

stipulated time limit at the material time. I also find that the statutory provisions

5
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exempt levy of service tax retrospectively for the service tax collected and not interest

on Such tax. Hence, I hold that the appellant is not entitled for refund of interest or

late fee, if paid. Therefore, the impugned order rejecting refund of interest is correct,

legal and proper.

8. ln view of above, I uphold the impugned order and reject the appeal filed by

the appellant.
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The appeal filed by the appellant stands disposed off in above terms
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Bv Reod. Post AD

To,

M/s. Kunal Structure (indi) Pvt Ltd,

Kunal House, Ganga Park,

Plot No.10, Opp. Sanskruti Apartment,

Panchvati Road, Rajkot-360001

Copv to:

1) The chief commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

zi rhe Commissioner, GST & Central Excise Commissionerate, Rajkot'

3; The Assistant Commissioner, GST & Central Excise Division-I, Rajkot'

4) Guard File.
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