
L
\

#ln0N
Yffnxn

::3Trqra (3rtFE) 6,I ardrmr, rq q?i t-fl 6'{ 3il'{ +trc rFrr{ !fffi'::
O/O THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

<fa$-q a-4, ;ft qg & 8krfr / 2"r Ftoor. OSt Bhavan.

tg *tS ft-JT t5, , Race Course Ring Road.

{rs-*tc / Raikot - 360 001

Tele Fax No. 0281 2471952.12441142 Email: cexappealsrajkot@gmail.com

{frEA sr+, u. *. EErrI

tF- afi-a , or5a +iwt r

-/ ,)'t40"
lcu { 3ai9r q /

O l() No
'e

&
u\

E4r6 /

Dar.

t 9.01.20t 717 tST /20t6-11

\3'
tI 3l0'a $risl {igst lorder-ln-Appeal No.):

R AJ-EXCUS-000-AP P- I 46-2017 -18

v2t97tRA.l20t1

$Ii?r 6r frar6/
Date of Order:

22.12.2017 26.12.2017

T4r{ {dT, 3flqf,d (3Tq-Fs-), {rf,*tc ndrrr qrfrd /
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3rq{ ln-{fti Fgft 3rgft/ 3cqF/ Fdr{rfi 3rrg{d, idq ricrE g6'i i-drF{, {rfrdr. / ;rFfiR / ailirrrfft a-dm lc{Rfud Brfr

{d lfl-sr i qBa: /

Arising oul ol above mentpned OIO issued by AdditionauJoinUDeputy/Assislant Commissioner, Cenlral Excise / Service Tax,

Rajkot / Jamnagar / Gandl dham :

3[+ffiat & c'fui 6r aIlI acl ccfl /Name&Address of the Appellant & Respondent :-

M/s. Navbharat ^I ravel Agenc)', Space Building. Nr. Ajay Apartnient20, Jagnath Plot. Dr.

Yagnik Road- 36000 ) Raj kot

as Jren(J{lO t.qfud +ir.qE ffifud -trfi p rc--{-F clfu+Tt i q-rfufirsr * {arr lr+{ {1q{ F6dr tt/
Any person aggrieved by ll,s Order-in'Appeal may frle an "appeal to lhe appropflate authority in lhe following way

(A) ClFr ?@ idts tFE r".; G x.drdl 3rdtdla.qqftrrq a sA trdtd ffis r.q'rd eF yfuftue .1944 8r q'r 358 t
]rFta-ad Ffa yfuFrF: r)ga fr ?rr 86 + rna ffiQ+a 1116 4. r'x-n8 I ,i -

Appeal to Cusloms. Excise & Service fax Appellale Tribunal under Sectron 358 of CEA, 1944 / Under Seclion 86 of lhe
Finance Acl, 1994 an appeal lies lo:-

{rfi-r{rr {fliFd * sEEJa g$ Erri frxT 9tE;, idq ,;qr6a 16 \.E i:Er6( lr{rdrq arqrft-6'{sr fi h'?iy fi6. t€ Eai6 d
2, 3lr{. t::rff. 6 faca, 6' *t qr* qGq r/'

The special bench of Cuslo 1s, Excise & Seruice Tax Appellale Tribunal of Wesl Block No 2, R.K. Puram, New Delhi in all
matlers relaling lo classrfical )1 and valualiol

3q{tra ctE*d 1(a), {drc,rq i{ffi * r ar *q sxff }q-d fffl ?|6 a;ftq y.qa 91"6 ('E tqr6{ 3rffirq ;qrqrft-+rsr
{trFA Ar cF'{F ftrq fria+r, , (i*Sq ra d-Ssrff a-{d rrTai ]l6FdrEI;- 3(..?€ dt *r rr* qrldq t/

To the West regional bench of Customs, Excise & SeNice Tax Appellate Tribunal (CESTAT) al, 2"'r Floor. Bhaumali Bhawan,
AsaMa Ahmedabad-380016 ri case of appeals olher lhan as mentioned in para- l(a) above

JIdffiq aIqrfoq{sr * Effar:,ff c]{J 6.t * Rr' idq rcqrd q6 (3{+fr) lM, 2001, * fi-q-ff 6 * na4a Blrift-{ frq
rl qcn EA3 a' qri cfu :- rj F+ir,rrar arF! t ffrr n *q i 6F' t.d. qF * Fq 16r rqre ?ti:d f pia ;qrs * e.nr
I+r orrq zrq {8tar Fc(l 5 {€ ql 3'FS Fa, 5 rq rqq q 50 arE rcr .rd rTar 50 aro *"r' t' rQ-+ A a} s-Fer 1,000/-
5q{ 5.000/ Tqd Jr.rfl 10 r00/- Eqi a' hirifra rsr rrE #t cA Fdrfi 6tl Flita etE +r rlJlara {EfrIa sffia
,rrrrfu6rur fr err{r +' s6r'rr+ {frraq + ,rrE t i&.gr ,l s6fu-r+ elI * i+ e r, 3rft rsrifiF f" gr"" +uRt F&'q- Ta- rldq I

€tifu-d SIFd +r rrrara. *+ E jg ?Esr i FraI aG(' a-dr s{fur yffiq ,qrqrit+tor & rngr Rra t . erara rrerr rC nrg'o a
ilq xr&6d.rr +:qrq 500/- ..,.( fi Fnrifla ra JF 6r FFr u

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 ,nd shall be accompanied against one which al leasl should be accompanied by a lee ot Rs.
1,000/' Rs.50001, Rs.10,000/ where amounl o{ duty demand/inleresllpenalty/refund is upto 5 Lac,5 Lac to 50 Lac and
above 50 Lac respectively in lhe form o, crossed bank drafl ln favour of Assl. Registrar of branch ol any nominated public
seclor bank ol lhe place where the bench of any nominaled public sector bank o, the place where the bench oJ lhe I bunal
is situaled. Application made ior grant of stay shal, be accompanied by a fee of Rs. 500/

rfi-&q anqlfi-srsr * Farr Jrfr{. Ea 3rfuft{ff. 1994 8r rnn 86(t) * liaria i-sr6T ffii, 1994, * F-{c g(t) fi a6d
hirifuJ cq-{ S.T -5 C' !I{ Efi,n * 8r ir slnft lri r{i sRr frff sr&r * Eca trqra ff ,rdt Fl. ,Efi cfi {r!r i Ti{.a +t
(ri-Ji t !'6 cfi rErFra BHr rG(') lit{ adri t 6s C 6q (6 cF + qr!r, T6r n-dr+T fI xi4 ,;qro St aia jln rrnqr n"l
qqiar, Fc. 5 drs qI ffiS F. 5 rg 5c(, qr 50 drq {cq -fi 3lqdr 50 drg. {qq t j{Q6 t af rs1rr 1.000/- rq}, 5000/,
;'q{ lFrdr to 000/- rq-d ar Hr.I}d .r{r qF & qF s r a'tl ?rn ?!F +- rrrara .naea lr+r&{ ar{.}fi{q A ,Tqr +
16rr+ rft-ren + ars t ffi rfr miF-rci el-r + +* ddm flt rsfra t* grE iam iaq, s,ar q,AT I paQa i*{ ; xrr",,
S6 & rs snsr I Ftdr qrft( ..Er qifui ytrtq SJ ?nq Rrd fr r +:rrra nerr (* 3n-+r) f fit, rrlca q+ * grq
Soot scq 6r frq1frn ?16 ,.ffr Frar Etrl l/

The appeal under sub seclio: (1) of Section 86 of the Finance Act, 1994, lo the Appellate Tribunat Shall be filed in
quadruplicate in Form ST.5 as, prescribed under Rule 9(1) of the Service Tax Rules, 1994. and Shall be accompaniea by a
copy ol the order appealed againsl (one of which shall be cerlified copy) and should be accompanied by a fees of hs.
10001 where lhe amounl of service lax E interesl demanded & penally levied ol Rs 5 Lakhs or less. Rs.50O0l where the
amount of service lax & inter{ist demanded & penalty levied is more lhan five lakhs but noi exceeding Rs Fifly Lakhs,
Rs.10,000/'where the amolnt of service tax 8 interest demanded & penalty levied is more than fifty Lakhs rupees, in lhe
form ol crossed bank draft in ravour of lhe Assistant Regislrar of the bench of nominated Public Sector Eank of the ptace
where lhe bench of Tribunal is siluated. / Applicalion made for grani of sray shall be accompanied by a fee of Rs 5001.
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fia gfuilrrr, 1994 8r uRT 86 6r Jc rrRr]]i (2) \'d (2A) * 3iaJia -t A zr$ 3rfi-d, tEr61 ff4n'd,]a, 1994. * if{r 9(2) (.d

9(2A) t frd Adrird e.r{ s.T.-7 ii 8T ar {ffi qd rqt €rq srgqd. i-frq r.!rq 916 3rrET la,T€a (3r+O, Adrq sicl( 9i6 \r,

eorr crft-d 3{rhr AI cftqi n Ja +t (tdC t vs, cR s{rFfr 6til qGq) 3it{ 3rrg{d 
-drrr 

{dIa;F 3fi5ff :rrqr 3qr{€. }-fiq
rrqr4 9f6/ C-drrr{, 6t ss-&q -qIqrfufi{lT dr 3{riai -J rc} ry trl-rr ?i srd 3{rhi 8r cfr tfr Er:r n' dEr; s..Cl Btrft- I /

The appeal under sub section (2) and (2A) of the seclion 86 the Finance Act 1994, shall be filed in For ST7 as prescnbed

under Rute I (2) & 9(2A) of rhe Service Tax Rules 1994 and shall be accompanied by a copy of order of Commissioner

Central Exose or Commissioner. Central Excise (Appeals) (one of which shall be a cedified copy) and copy of the order

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissaoner of Central Excise/ Service Tax

1o file the appeal before the Appellale Tribunal

dtffT q6, +ffiq ficl{ ?16 ('d'fdr6{ 3lffi-q qfFi4rvr (fru) * c1i 3lstri } ;{E{d, +-#q ]?qE ?16 3rfuA{a 1944 SI

rnr 3'5qF * ril+d, nh ffiq vfiA-ry. 1994 *r $n 83 +' riaria d-qr6{ *l tff dr{ fi,rf t # rarr + qfr xsrfiq
clfrrfiIq e lrfrq +-aJ €trq r.qrd glF/sdr 6{ nirr i 10 cftrra i107o). a.d aiTr (.e qatar Fa-ofaa f, ql 

Eai-*t, +s ird frniar

ffi 6. 6r ,IJrard ltsqr ar.. errd-F6 ET trRr + sia]i-a nffr B' dri Erdl 3rEB-d iq nfit ET +lt.5 {cq t vfu6 d- idrq tqE ?]n6 rE S{rfr{ + SiTJrd 'fi4 hq 7rq 116" i FiF ?flff t
(r) rF ll A i. jItrr', -€F
(ir) tdi{ 4T fi fi ?rl zr"Ta {rfil
(iii) #. TnT lilqffI{& & h-qn 6 + vafa tq rts
- qnf q-d fu iF qRT i crdtr;T ffiq (d 2) 3,'ft8{n 201a * srii{ n {d hd 3lffiq 91ffi } {IsrT B{RTttr

erra r# lti Jrfid 4t dFl rfi 6tnr/

For an appeal io be filed belore the CESTAT, under Section 35F of lhe Central Excise Acl, 1944 which is also made

applicabte to Service Tax under Section 83 of the Finance Acl, 1994, an appeal againsl lhis order shall lie before the Tribunal

on paymenl of 1oo/o of lhe duty demanded where duty or duty and penally are in dispule, or penally, where penalty alone is in

dispute, provided lhe amounl of pre deposil payable would be subjecl lo a ceiling of Rs. 10 Crores.

Under Cenlral Excise and Service Tax "Duly Demanded' shall include

(i) amount delermined under Section 11 D:

(ii) amount of erroneous Cenval Credil takeni

(iii) amount payable under Rule 6 of the Cenval Credit Rules

, provided further that lhe provisions of this Section shall nol apply to lhe slay application and appeals pending before

any appellate authorily prior 1o the commencement of the Finance (No.2) Acl. 2014.

nrra rran +t gatrv srd-ca :

Rsvlsion eoolicstion to Govommenl of lndia:
<* *rarr A'catnror qrfu+r ifFdRfud ErpTt i. fi"erq taE tr@ Jfufr{fl. 1994 EI q-r- J5EE a q:tE trri+* * .r.Im :.+t
;'{r. trRa €i.,T qdnH, j,rd-fr/ ra3 lea F{rfq rr,e'air" JIlt FFi-n Jrd? e! !d7. Ese FFt FIH-110001.6}
i+.qr aar qrfdqt / -

A .evision apptcalion lies lo the Under Sec.elary, lo lhe Governmenl of lndia, Revision Applicalion Unil. l,4inislry of Finance,

Department of Revenue, 4th Floor. Jeevan Deep Building. Parliament Slreet New Delhi-110001. under Section 35EE of the

CEA 1944 in respect of the lollowing case. governed by firsl proviso to sub-section (l) of Section'35B ibid:

q? Frd 4 ars aFtr? * FFd I JrF- anE?r a#I F? al .{.dr FrrE- t rr5R 7E + ql€Fa fi et ri q- B{ 3rq +'{srl qr

F F{S * arfi'rld $ CE{ ry" {i."..;t"a & ztrF urH ,rsR rrE E sI erir,li t FE a r€FJr{q 6 dira E;ff arrort r
liFril 8r<ra rrB , Ard + arFEEr + eIrInI ati
ln case of ,ny loss of g'oods, where the loss occurs rn tGnsit irom a tactory lo a walehouse oI lo anolher tactory or lrom one

warehouse to anolhea dunng Ihe course of processing of the goods in a warehouse or in storage whelher in a faclory or in a

rr.d +' d16{ hd noi aT st{ +t faqia fi € nrd t frCTilT f q.rrfi s;t Fra c{ rff rr5 idtq:rdrE 116 t grc &}r) }
arrd ,i, * en.d * d;F{ Ed iTE qr rir a} hqia A ir$ t i
ln case of rebale of duty of exose on goods exported to any counlry or terrilory oolside lndia of on excisable malerial used in

lhe manufaclure of lhe goods which are exponed lo any counlry or lerr(ory oulside lndra.

oft 
=vrc 

:ga +T rlaari l6s id-dr fiRa 6 dra{, ecld cr s{ard +} ala frqid Rqr irqr tl /

ln case of 
-qoods 

eiponed outsrde lndra export to Nepal or Bhutan wilhoul paymenl of duty

Eafi'{a varre * rsr6d {6 * rrrrdrd h fr( aI rfa i€. tE nfuG-{ff' [d 5s] ftE'q qrdtrFri t -6a ffEq 6r ?rf t 3it{ S
jriier d 3nTaa (:rarat *'rar{r A* J{fuff{fl ( z) rsge a tmr 109 * aarrr Rq-J A ?Tg drtrs 3{:rar Fffrqrfrfu tr{ { qrd a
qrftd kr' 4t' tri
Credit o, any duly allowed io be utitized towards payment of excise duty on final products under the provisjons of this Acl or

lhe Rut6s made ihere under such order is passed by lhe Commissioner {Appeals) on or afler. the dale appoinled under Sec

109 of rhe Finance (No.2) Acl, 1998.

jct€ Jre{i 8r d qFiqi errr riEq EA8 t, $&ndq siqrra rta'(3rfifr) A-qFr{& 2001 & fr{ff 9 * na-.ta FdfffrE t
4s 3nefl iF sicur + 3 pr6 + ,i-fd + srjl aff,, fIr{Fa r+rf + gr:r {,r }"?eI d }ffi 3'.4:?l 6- dr cfrql srJ; sf iff
.rG-' mr fi +-Sq J"crd nF nfi)G{F. 1944 fi trRT J5 Et a -ia ?tfft;'t'B #l }z-{,t s rtq } ;r'r a-r TR 6 *r qE

IIma *I JrfI ureEr /

The above apptic;tion sha,l be made in duplicale in Form No EA-8 as specilied under Rule. I of Cenkal Excise (Appeats)

Rules.2001 within 3 months from the date on which lhe order sought to be appealed againsl is communicated and shall be

accompanied by lwo copies each of the OIO and Orderln Appeal lt should also be accoftpanied by a copy of TR'6 Challan

evidencing payment ot prescribed iee as prescribed under Seclion 35-EE of CEA, 1944 under Major Head of Account.

q tqrq xrd'dd s e,q ffifua ftitfta gra i reru:t A rff "fdr, I

3ii r*, ,"" q€ drq rci qr rs$ +-q * sqq zool 6i lr,4ala Eqr ar,' str qft sfrra rrg !-s ang sqi t ;qra et d
sqi 1o0o -/ +r r4ana f*qt an t

The revision appficat,on shall be acconlpanied by a fee of Rs 2001 where the amount involved in Rupees One Lac or less

and Rs 1000/ where the amount involved is more than Rupees One Lac.

qA <s 1n?{ fi dq n_d }aael fl €x]a!' I a'qid_* .ra }rz? a F\r ?ra 4I lE;lEI t{ifl4 ari { fuq- trar nri{{: 5g dlz }
nd F" ,fr + '>'E,l # Fr{ rI qrd + fr. :rrrfrrP nM-a r€]fu€rq # -6 }tld { a"fq sr+7 6T rrfi }ra{a Bqr s?' t /

tn cjse, rf the order covers vanous numbers of order, in Original, fee tor each O.l.O. should be paid in the afolesaid manner.

not wthslanding the tact thal the one appeal to lhe Appellant Tribunal or lhe one applicalion lo lhe cenlral Go\'l As the case

may be. is fillecl lo avoid scriptoria work if excisng Rs. I lakh fee of Rs. 100/_ for each

q:nrrifila arqraq sf€i 3{tuftq.q 1975, } 3qqdl-l * lr;rfiK {d slrerr trd Erna }r*r fr cfr q{ fftlift-d 6.50 {c-} 6r
arm q ?E;6 ftA-c dn Frdr qlft't /

One copy'of apptrcatron or O l.O as the case may be, and lhe order of the adiudicating aulhority shall bear a courl fee stamp

ol Rs. 6.50 as prescribed und$ Schedule-l in lerms of the Court Fee Act,1975, as amended.

dlFr e?a at*a tatne 9rq rE trdrc;T fH?;qrsrfu_F{ur tFr, ?tl ffi t982 F dffii :'{ j'E {{G'tJa F:F-i +'

sFqffia {Ia qrd F{nl 6 jrt, tir.z'Ie }r6fi-d fFq- Td- I| i

Attention is also invited to lhe rules covering these and other related mallers conlajned in lhe Customs. Exclse and SeNice

Appellale Tribunal (Procedure) Rules 1982

l€a ]r{-&{ crffir 61 xqrd A1fud 6.i t Tiiitrrd .q,tq6, idqd 3ih dffa-dF crdqrai * fiq, 3{W{FS trfl"tq a-{g'r5c

,,v!Yw cbec gov in +] a€ 1r1.i t I i
For the el;borale, detailed and talest provisions relaling to filing oI appeal lo the higher appellale autborily. lhe appellanl mav

reler to the Depaflmenlal websrle $avw cbec ao'.i'l
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:: ORDER IN APPEAL ::

ItI/s. Navbharat Travel Agency, Space Building, Near Ajay Apa(ment, 20-Jagnath Plot,

Dr. Yagnik Road, Rajkot (hereinafter refened to as lhe appellant') has filed the present

appeal, against Order-ln-Original No. 4715T12016-17 dated '19.0'1.2017 (hereinafter referred

to as 'the impugned order') passed by the Assistant Commissioner, Service Tax Division,

Rajkot (hereinafter referred to as 'the lower adjudicatlng authority').

2. Briefly stated the facts of the case are that, based on 'third party data' received from

CBEC for the year 2010-11, Show Cause Notice No.V.ST/AR-STAR-

URJT/ADC(PV/190/2015-16 dated 07.03.2016 was issued to the appellant demanding of

service tax of Rs. 5,47,103/- under proviso to Section 73(1) of the Finance Act, 1994

(hereinafter referred to as "Act') along with interest under Section 75 of the Act and to impose

penalties under Section 77(1), Section 77(2), Section 76 and Section 78 of the Act and to

impose penalty upon Shri Nimeshbhai D. Keshariya, Partner of the appellant under Section

77(2) ot lhe Act. lt was found that SCN was issued on the ground that scrutiny of documents

viz. Form 2645, Audit Report, Balance Sheet, Sample invoices raised for providing taxable

services and ST-3 returns submitted by the appellant revealed that the appellant had not paid

service tax on the commrssion received on booking of travel and hotels for the year 2010-11

1o2014-15. The SCN was adjudicated by the lower adjudicating authority vide impugned order

wherein he confirmed demand of service tax of Rs. 5,47 ,1031- under proviso to Section 73(1)

of the Act along with recovery of interest under Section 75 of the Act; and imposed penalties

under Section 77(2),77(1)(a),77(1)(b) and Section 78 ofthe Act.

3. Being aggrieved wrth the impugned order, the appellant preferred the present appeal,

interalia, on the following grounds:

(i) The impugned notrce proposing demand of service tax for the services classifiable

under "Business Auxiliary Service' as defined under Section 65(19) of the Act read with

Section 65(105) (zzb) of the Act and alleged that the appellant has received Rs. 56,11,377l-

as Commission. ln fact, the appellant has received commission income of Rs. 37,50,9051

only during the period from 2010-1 1 to 2014-15, which are verifiable with Form 26A5 which

was relied upon by the department. However, the lower adjudicating authority has

mechanically confirmed demand on entire income of Rs. 56,11,377l-. which includes income

under the other head of receipt as well treating it as commission received

(ii) The lower adjudicatng authority vide Para 12 lo Para14 held that Service Tax was

payable on Commission received by the appellant. Whereas, commission earned by the

appellant is well below the threshold limit and hence no Service Tax was payable. There is

no proposal in the impugned Show Cause Notice for any other category of service and the

impugned order mentioned that the appellant received Rs. 56,11,377l- as Commission and

Page No. 3 of 9
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service tax liability was worked out to be Rs. 5,47 ,1031- whereas the appellant had received

the amount under the head Commission under section 194H as shown in form 2645, which

is well below the threshold limit and hence no tax was payable by the appellant.

(iii) The lower adjudicating authority has erred in taking view that all income received by

the appellant are commission income and provisions of lncome Tax Act does not make any

difference. By holding so, the lower adjudicating authority has rejected the provisions of

lncome Tax Act and in that case, Form 2645 obtained by the department has lost its

relevance.

(iv) The SCN proposed to tax only those income which the appellant had received as

'commission' acting on behalf of other tour operators and never proposed to tax income which

the appellant had earned as Tour Operator. The statement 26A5 covers both types of income

of the appellant and demand in the present case is entirely based on 2645 statements of the

appellant. lt was submitted that demand cannot be confirmed beyond the scope of SCN

relying on decision in the case of Ballarpur lndustries reported as2007 (215) ELT 489 (SC).

(v) The lower adjudicating authority has clearly overlooked submissions of the appellant

and mechanically confirmed the demand as he has not considered the fact that services of

Tour operator provided by the appellant is eligible for abatement as per Notification No.

1/2006-5T dated 01.03.2006 and Notification No. 26/2012-ST dated 20.06.2012. lf the abated

value of the service is considered then the appellant is eligible for small scale exemption

under Notification No. 6/2005-5T dated 01.03.2005 and Notification No. 33/2012-ST dated

20.06.2012. The order also ignored that ce(ain income reflected in their 26A5 statements is

erroneous and they have never provided such services to anyone. The appellant had

submitted in detail the summary of income received as Commission and income received as

Tour operator, however the same has not been considered in the impugned order. Therefore,

the impugned order is non-speaking order and liable to be set aside. The appellant relied on

decisions of Hon'ble Supreme Court in the case of Cyril Lasardo (Dead) reported as 2004 (7)

SCC 431 and Shukla & Brothers reported as 2010 (254) ELT 6 (SC)

(vi) The consideration which the appellant has received is to be considered as inclusive of

service tax payable as held in the case of Sri Chakra Tyres reported as 1999 (108) ELT 361

duly affirmed by Hon'ble Supreme Court reported as 2002 (142) ELT 4279 (SC); decision of

Hon'ble Apex Court in the case of Maruti Udyog Limited reported as 2002 (49) RLT 1 (SC)

and decision of CESTAT, Kolkata in the case of Advantage Media Consultant reported as

2008 (10) STR 449 (Tri. - Kolkata) duly affirmed by Hon'ble Supreme Court reported as 2009

(14) STR J49 (SC).

(vii) No penalty can be imposed under Section 77 of the Act as none of the conditions

specified therein has been met. The appellant has provided all details as and when desired
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by the department and the appellant at no point of time had the intention to evade Service

Tax or suppressed any fact willfully from the knowledge of the department. The appellant was

and still has bonafide belief that the service in question is excluded from levy of service tax

and therefore penalty under Section 78 of the Act cannot be imposed. The appellant relied on

following case laws: -

. Suvikram Plastex Pvt. Ltd - 2008 (225\ ELf 282 (I\

. Rallis lndia Ltd. - 2006 (201) ELT 429 (T)

o Patton Ltd - 200C (206) ELT 496 (T)

. Satguru Engineering & Consultants Pvt Ltd. - 2006(203) ELT 492 (T)

. lndian Hume Pipes Co. Ltd. - 2004 (163) ELT 273 (T)

o Akbar Badruddin.iwani - 1990 (47) ELT 161 (SC)

. Chemphar Drugs and Liniments - 1 989 (40) ELT 276 (SC)

. lspat lndustries Lk. - 2006 (199) ELT 509 (Tri. - Mum )

. Sikar Ex-servicemirn Welfare Coop. Society Ltd. - 2006 (4) STR 213 (Tri. - Del.)

o Haldia Petrochemi,;als Ltd. - 2006 (197) ELT 97 (Tri. - Del )

(viii) There was a bonafide belief on their part that impugned activities were not subject to

service tax, therefore, there was reasonable cause for failure. Hence, in terms of Section B0

of the Act, penalties can'rot be imposed under Section 77 and Section 78 of the Act. The

appellant relied on followrng case-laws: -

ETA Engineering Ltd. - 2004 (174) ELT 19 (Tri. - LB)

Flyingman Air Courier )vt. Ltd. - 2004 (170) ELT 417 (T)

Star Neon Sineh - 200.1 (141) ELT 770 (T)

(ix) The demand of service tax confirmed under the impugned order is not maintainable

and therefore, interest under Section 75 of the Act is also unsustainable.

4. The depa(ment has submitted comments on Grounds of Appeal wherein it has been

submitted as under. -

(i) The demand has been raised on gross income received by the appellant from their

various principals rendering same services, there was no record that the appellant had earned

income from other head or providing other services. Thus, nature of service provided by the

appellant was same and the income received for providing the same taxable service under

two different heads of the lncome Tax Act does not make any difference.

(ii) The appellant is engaged in providing taxable service under Section 69 of the Act under

the category of "Business Auxiliary service" classifiable under section 65 (19) of the Act and

is taxable under Section 65 (105) (zzb) of the Act and has received 'commission' on providing

their servrces related to booking of tour/travels and hotels on behalf of the travel companies,

5 t
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which was taxable income. Accordingly, Show Cause Notice was issued to the appellant and

demand confirmed vide impugned order.

(iii) The impugned order was issued on the basis of merit of the case, records available

and after considering written and oral submissions made by the appellant. Hence, question

of gross violation of pnnciples of natural justice does not arise. The ratio of relied upon

decisions cannot be applied in the present matter,

(iv) The appellant has not provided the services as Tour Operator and hence the

contention made by the appellant is without any basis and is liable to be rejected.

(v) The benefit of threshold income has already been provided to the appellant while

computing the liability of service tax during the year 2010-11.

(vi) The details of services provided by the appellant was detected on the basis of

investigation made by the department and it is clear that the appellant failed to payment of

service tax and violated the provisions of the Act and Rules framed thereunder. Hence,

penalty under Section 77',2) and Section 78 of the Act is rightly imposed. There is catena of

judgments wherein it has been held that in case of non-payment of duty/tax with intent to

evade the same, penalty is imposable.

5. Personal hearing in the matter was attended to by Shri sharad T. Anada, Chartered

Accountant, who reiterated the Grounds of Appeal and submitted that SCN has alleged

Service Tax on Commission only and not as Tour Operator on their own; since the SCN has

not alleged Service Tax as Tour operator, the income generated by it cannot be

confirmed/demanded in Order-in-Original; that commission income as travel agent is below

threshold limit of Rs. 10 lakirs and hence no demand survives; that the impugned order needs

to be set aside as nothing has been suppressed by them and hence extended period of

limitation is not applicable in this case. However, no one appeared from the department during

P.H. despite P.H. notices issued to the department.

FINDINGS:

6. I have carefully gone through the facts of the case, impugned order, appeal

memorandum and written as well as oral submissions made by the appellant. The issue to

be decided is whether in the facts and circumstances of the present case, the impugned

order passed by the lower adludicating authority confirming non-payment of service tax under

the category of "Business Auxiliary Service" under Section 65(105) (zzb) of the Act is correct

or not.

7. I find that the SCN has alleged non-payment of service tax on Commission lncome of

Rs. 56,11,377i- during financial years 2010-11 to 2014-15 towards providing services of travel

6
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and hotel booking to various customers on behalf of their principals. The lower adjudicating

authority has confirmed the demand of service tax by holding that the appellant had provided

their services to promote/market the services provided by their various principals and in turn

received commission income classifiable under'Business Auxiliary Service'. The appellant

assailed the impugned order by contending that they had received Rs. 37,50,905/- under the

head of commission under section 194H of the lncome Tax Act, 1961, as shown in Form

2645, which is well bekrw the threshold limit and hence no tax was payable. The appellant

has submitted copy of 2645 for all Financial years from 2010-11 Io 2014-15 to substantiate

their claim. On perusal of Form 2645 for each financial year under dispute, I find that the

Appellant has, in fact, received income of Rs. 38,05,6331 where the customers have

deducted TDS under Section 194H of the lncome Tax Act, 1961 and the appellant has

received income of Rs. 18,06,290/- where the customers have deducted TDS under Section

194C of the said Act. The appellant has contended that they have undertaken two different

activities; (i) acted as travel agent to provide services of travel and hotel booking on behalf of

their principals and received commission income; and (ii) acted as tour operator to provide

services of Tours & Travels to their customers and they have received income towards the

services rendered by thern on their own. I find that the appellant was put to notice that they

have provided 'Business Auxiliary Service' and earned commission income which is liable to

service tax but SCN was silent about the fact that the appellant has provided services of tour

operator. The lower ad.judicating authority has confirmed the demand on entire income by

treating the said income as commission income liable to service tax under the category of

'Business Auxiliary Service', though the appellant had also provided Tour Operator service

as well, which is altogether different service defined under the Act. lfurther find that in

response to grounds of appeal of the appellant, department has offered comments and

submitted that the appellant has not provided the services as Tour Operator. Service tax on

value of Tour Operator service has not been specified in the SCN and also not discussed in

the impugned order. Therefore, service tax cannot be demanded on value of Tour operator's

service as the same has not been demanded in the impugned SCN. Hence, lfind that the

lower adjudicating authority has travelled beyond the scope of impugned SCN as whatever

the income mentioned in [:orm 2645, which has been relied upon by the department for

issuance of SCN, is having combination of income generated towards providing aforesaid

services i.e. 'Business Auxrliary Service' and 'Tour Operator service'. I rely on decision of

Hon'ble CESTAT, Mumbai in the case of R.K. Construction reported as 2016 (41) STR 879

(Tri. - Mumbai) wherein it has been held that:-

4. On perusal of the records, we do find that the show cause notice issued to the

aooellant indica tes that the classification of the services ts to be consldered. under

the category of 'Commercial or lndustrial Construction Servrces' and directed the

respondent to show cause why it should not be done so whereas the adiudicatinq

authoritv has confirmed the demand of service tax on "Construction of Residential

llate authoritv has correctlv held that theComplex" service whiclt . the first apDe
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/
adiudicatino authoritv has traversed bevond the alleoation of the show cause notice

/f the assessee is not put to notice under which category the service tax sought to

be demanded, the conclusion reached by the first appellate author$ is correct and

does not suffer from any infirmity. Be that as it may, we also find that the contract

which has been entered by the respondent is a "works contract" and the entire

contract has been executed prior to 1-6-2007. ln our view lhe lssue is no more res

integra as the judgement of the Hon'ble Apex Coutt in the case of CCE v. Larsen

and Toubro Ltd and Ors - 201rTlOL-187-SC-Sf = 2015 (39) S.I.R 913 (S.C.) tl
has been held thai works contract cannot be vivisected prior to 1-6-2007 for taxing

separately.
(Emphasis supplied)

7.1 The Hon'ble CES lAT, New Delhi in the case of Balaji Contractor reported as2017 (52)

STR 259 (Tri. - Del.) has held that:

7. We have hearc'both the srdes and perused the appeal records. Admittedly:hp
show cause notice:; issued to the appella nt souoht to demand/recover Service Tax

under the taxable citteoorv under Caroo Handlino Servlces. Ihe proposal was made

after due examinati:tn of the scope of services rendered by the appellant. The same

was confirmed by the original authority. On appeal, the first appellate authority

examined the same scope of servlces, reclassified it under new cateqories of

manpowe r suoolv and Goods Transoortation Aoencv servlces. We note that the tax

entrv of each tvne of service has oot leoal imDlications with reference to tax liabilitv.

c/assification. ouamification. exemotion. abatement . etc. lt is for this reason. the

assessee should be) Dut to not ice about the correct classification under which the

demand was souqh! to be made . so that defence can be made to re for such

allegation. Admittedly, in the case involved in the present proceeding, no such

proposal to demand Service Tax in GTA services or manpower supply service has

been made by the depaftment. As such, the impugned order which travelled beyond

fhe scope of show cause notice is not sustainable on this legal ground alone We

relv on the decision of Hon'ble Karnataka Hioh Coufi in the case of Mahakoshal

Beveraoes Pvt Ltd. i supra).

(Emphasis supplied)

7.2 The Hon',ble cES'lAT, Ahmedabad in the case of Trichem Enterprises Pvt. Ltd

reported as 2016 (46) STR 592 (Tri - Ahmd.) has held that: -

6. So far as levibiti\ of service tax on the commission received by the appellant

under Business Auxiiary Servlces (8AS) ,s concerned appellant has admitted that

the service tax was letviable during the relevant period. However, it was appellant's

case that the benefit of value based exemption Notification No. 6/2005-5.T., dated

3-1-2005 was admiss,ble to the appellant during the year 2006-07 and the differential

service tax for the seNices provided tn excess of Rs. 4 lakhs, provided during the

financial year 2006-0';'', has already been paid by the appellant. The exemption limit

of Rs. 4 lakh was er;hanced lo Rs. 8 lakhs w.e.f. 1-4-2007 vide Notification No

4/2007, dated 1-3-.2007. /l is observed that the total amount received towards

servlces provided was only Rs. 6,58,100/- during 2007-08 which was less than the

exemption timit of Rs. 8 lakhs. From the above facts. it is evident that appellant was

eligible to the exemption during the financial year (2007-08). First appellate authority

has, however, denied the exemption on the grounds that the appellant has not

fulfilled the conditions specified in para 2 of exemption notification. On this aspect

appetlant has argued that appellant was not put to notice on any occasion that they

did not fulfil the conditrons specified in the exemption Notification No. 6/2005-5 T.'

dated 1-3-2005 as amended. lt is observed from the show cause notice dated 9-6-

2010 issued to the appellant that it is not brought out anywhere in the show cause

notice that appellant nas not fulfiiled the conditions specified under exemption

Notification No. 6/2005-5.T. /t ls a/so obseved that appellant in their defence reply

before the adjudicating authority claimed the benefit of exemption under Notification

No. 6/2005-5.T., dated 1-3-2005. ln view of the above appellant was never put to

notice during the adjudicating proceeding to explain as to how the conditions

s.,^\*(\
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specified in exemption Notification No. 6/2005-5.T. were not fulfilled. Adiudicatinq
authoritv and the frct apr:ellate authoritv have, therefore. aone bevond the scope of

j

show cause notic:e in confirminq the demands on those grounds which were not

specifrcd in the show cause notice
(Emphasis supplied)

8 The appellant has contended that commission earned by them is well below the

threshold limit and hence no Service Tax is payable. lfind that the commissron income

received for rendering services of travel and hotel booking on behalf of their principals is below

the threshold limit of exemption from payment of service tax during each financral year and

the income earned by providing services of tour operator by the appellant on their own has

not been provided/specrfied in the SCN. The appellant is entitled for benefit of exemption as

provided under Notificalron No. 6/2005-5T dated 01.03.2005 and Notification No. 3312012-

ST dated 20.06.2012.1 also find that the lower adjudicating authority has incorrectly confirmed

demand of service tax under the category of 'Business Auxiliary Service' by considering entire

income as commission rncome. Thus, the appellant is not liable to pay service tax on this

commission income under the category of 'Business Auxiliary Service'taxable under Section

65(105) (zzb) of the Act. Once the confirmation of demand of service tax under the category

of 'Business Auxiliary Service'is held as not tenable, question of recovery of interest and

imposition of penalty worrld not survive. Accordingly, I set aside the impugned order and allow

the appeal filed by the appellant.

:rffi atn*r d-S fi rr$ 3ffiFH +l ftqdrrr 3q{t+d aftt t f+-qr onr tr

The appeals filed by the appellant stand disposed off in above terms

q

I
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3firfi(offr-N)

Bv R.P.A.D.

To,

M/s. Navbharat Travel Agency,
Space Building, Near Ajav Apartment, 20-

Jagnath Plot, Dr. Yagnik lioad, Rajkot.

qfr,
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Copv to:

1

2

3

4

The Chief Commissi<.rner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

The Commissioner, (;ST & Central Excise, Rajkot Commissionerate, Rajkot.

The Assistant Commrssioner, GST & Central Excise, Division - I, Rajkot.

Guard File.
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