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M/s. Navbharat Travel Agency, Space Building, Near Ajay Apariment, 20-Jagnath Plot,
Dr. Yagnik Road, Rajkot (hereinafter referred to as ‘the appeliant’) has filed the present
appeal, against Order-In-Onginal No. 47/5T/2016-17 dated 19.01.2017 (hereinafter referred
to as ‘the impugned order’) passed by the Assistant Commissioner. Service Tax Division,
Rajkot (hereinafter refeired to as ‘the lower adjudicating authority’).

2 Briefly stated the facts of the case are that, based on 'third party data’ receved from
CBEC for the year 2010-11, Show Cause Notice No V. ST/AR-STAR-
IMRJT/ADC(PV)/180/2015-16 dated 07.03.2016 was issued to the appellant demanding of
service tax of Rs. 547,103/~ under proviso to Section 73(1) of the Finance Act, 1904
(hereinafter referred to as "Act’) along with interest under Section 75 of the Act and to impose
penalties under Section 77(1), Section 77(2), Section 76 and Sechon 78 of the Act and fo
impose penalty upon Shr Nimeshbhai D Keshariya, Partner of the appellant under Section
77(2) of the Act. It was found that SCN was issued on the ground that scrutiny of documents
viz. Form 26AS. Audit Report, Balance Sheet. Sample mvoices raised for providing taxable
services and ST-3 returns submitted by the appellant revealed that the appellant had not paid
service tax on the commission received on booking of travel and hotels for the year 2010-11
to 2014-15. The SCN was adjudicated by the lower adjudicating authority vide impugned order
wherein he confirmed demand of service tax of Rs. 547, 103/- under proviso to Sechon 73(1)
of the Act along with recovery of interest under Section 75 of the Act; and imposed penalties
under Section 77(2), 77(11a), 77{1)(b) and Section T8 of the Act.

3. Being aggrieved with the impugned order, the appellant preferred the present appeal,
interalia, on the following grounds:

(it  The impugned notce proposing demand of service tax for the services classifiable
under “Business Auxiliary Senice' as defined under Section 65(18) of the Act read with
Section 65(105) (zzb) of the Act and alleged that the appellant has receiwved Rs. 56,11 ,377/-
as Commission. In fact, the appellant has received commission income of Rs. 37 50 905/-
only during the period from 2010-11 to 2014-15, which are verifiable with Form 26AS which
was rebed upon by the department. However, the lower adjudicating authonty has
mechanically confirmed demand on entire income of Rs, 56,111,377/ which includes income

under the other head of receipt as well treating it as commission received. B \
¥ L

(i)  The lower adjudicaling authonty vide Para 12 to Para 14 heid that Service Tax was
payable on Commission raceived by the appellant Whereas, commission eamed by the
appellant is well below the threshaold limil and hence no Service Tax was payable. There is
no proposal in the impugned Show Cause Notice for any other category of service and the
impugned order mentioned that the appellant received Rs. 56,11,377/- as Commission and
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service tax liability was worked out to be Rs. 5 47 103/- whereas the appellant had receved
the amount under the head Commission under section 194H as shown in form 26AS5, which

15 well below the threshold limit and hence no tax was payable by the appellant.

(i)  The lower adjudicating authonty has erred in taking view that all income received by
the appellant are commission income and provisions of Income Tax Act does not make any
difference By holding so, the lower adjudicating authority has rejected the provisions of
Income Tax Act and in that case, Form 28AS obtained by the department has lost its

relevance

{iv) The SCN proposed to tax only those income which the appellant had received as
‘'commission’ acting on behalf of other tour operators and never proposed to tax income which
the appellant had eamed as Tour Operator. The statement 26AS covers both types of income
of the appellant and demand in the present case is entirely based on 26AS statements of the
appellant. It was submitted that demand cannot be confirmed beyond the scope of SCN
relying on decision in the case of Ballarpur Industries reported as 2007 (215) ELT 488 (5C).

(v)  The lower adjudicating authority has clearly overlooked submissions of the appeliant
and mechanically confirmed the demand as he has not considered the fact that services of
Tour operator provided by the appellant is eligible for abatement as per Notification No
1/2006-5T dated 01.03.2008 and Notification No. 26/2012-5T dated 20.06.2012. If the abated
value of the service is considered then the appellant is eligible for small scale exemption
under Notification No. 6/2005-5ST dated 01.03.2005 and Notification No. 33/2012-5T dated
20.06 2012 The order also ignored that certain income reflected in their 26AS statements is
erroneous and they have never provided such services to anyone. The appeliant had
submitted in detail the surmmary of income received as Commission and income received as
Tour operator, however the same has not been considered in the impugned order. Therefare,
the impugned order is non-speaking order and liable to be set aside. The appellant relied on
decisions of Hon'ble Supreme Court in the case of Cyril Lasardo (Dead) reported as 2004 (7)

SCC 431 and Shukla & Brothers reported as 2010 (254) ELT 6 (5C) 6 O

o
{vi)  The consideration which the appellant has received is to be considered as inclusive of

service tax payable as held in the case of Sri Chakra Tyres reported as 1999 (108) ELT 361
duly affirmed by Hon'ble Supreme Court reported as 2002 (142) ELT A278 (SC); decision of
Hon'ble Apex Court in the case of Maruti Udyog Limited reported as 2002 {489) RLT 1 (5C)
and decision of CESTAT. Kolkata in the case of Advantage Media Consultant reported as
2008 (10) STR 449 (Tri. — Kolkata) duly affirmed by Hon'ble Supreme Court reported as 2009
(14) STR J48 (SC),

(viiy MNo penalty can be mposed under Section 77 of the Act as none of the conditions
specified therein has been met The appellant has prowded all details as and when desired
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by the department and the appellant at no point of time had the intention to evade Service
Tax or suppressed any fact willfully from the knowledge of the department. The appellant was
and still has bonafide belief that the sernice in guestion 15 excluded from levy of service tax
and therefore penalty under Section 78 of the Act cannot be imposed. The appeliant relied on
following case laws: -

o  Suvikram Plastex Pvt Ltd — 2008 (225) ELT 282 (T)

« Rallis India Ltd. — 2006 (201) ELT 429 (T)

» Patton Lid. - 2006 {206) ELT 496 (T)

« Salguru Engineering & Consultants Pvt. Lid. — 2006(203) ELT 482 (T)

» |ndian Hume Pipes Co Ltd. - 2004 (163) ELT 273 (T}

« Akbar Badruddin Jiwani — 1990 (47) ELT 161 (SC)

» Chemphar Drugs and Limiments — 1988 (40) ELT 276 (SC)

e Ispat Industries Ltc, — 2006 {199) ELT 509 (Tri — Mum.)

s Sikar Ex-serviceman Walfare Coop. Society Ltd. — 2006 (4) STR 213 (Tn. — Del )
+ Halda Petrochemcals Lid. — 2006 (197) ELT 97 {Tn, - Del )

(viii) There was a bonafide belief on their part that impugned activities were not subject to
service tax, therefore, there was reasonable cause for fallure. Hence, in terms of Section 80
of the Act, penalties cannot be imposed under Section 77 and Section 78 of the Act. The
appellant relied on following case-laws: -

# ETA Engineering Ltd, - 2004 (174) ELT 19 (Tri. - LB}
o  Fiyingman Air Courler Pvt. Ltd, — 2004 (170} ELT 417 (T)

® Star Neon Singh - 2007 (141) ELT 770(T]

(ix) The demand of service tax confirmed under the impugned order is not maintainable
and therefore. interest under Section 75 of the Act is also unsustainable.

4. The department has submitted comments on Grounds of Appeal wherein it has been

submitted as under: - g ﬂu ﬁhj?,d )
(i) The demand has been raised on gross income received by the appellant from their -
various principals rendering same services, there was no record that the appellant had earned
income from other head or providing other services. Thus, nature of service provided by the
appellant was same and the income received for providing the same taxable service under

two different heads of the Income Tax Act does not make any difference

(il  Theappellant is engaged in providing taxable service under Section 69 of the Act under
the category of “Business Auxiliary Service” classifiable under Section 85 (18) of the Act and
is taxable under Section 85 (105) (zzb) of the Act and has received ‘commission’ on providing
their services related to booking of tourftravels and hotels on behalf of the travel companies,
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which was taxable income. Accordingly, Show Cause Notice was issued to the appeliant and
demand confirmed vide impugned order,

(i)  The impugned order was issued on the basis of merit of the case, records available
and after considering written and oral submissions made by the appellant. Hence, question
of gross violation of prnciples of natural justice does not anse. The ratio of relied upon
decisions cannot be applied in the present matter,

(ivi The appellant has not prowded the services as Tour Operator and hence the
contention made by the appellant is without any basis and is lable to be rejected.

(v)  The benefit of threshold income has already been provided to the appellant while
computing the liability of service tax during the year 2010-11

(vl The details of services provided by the appellant was detected on the basis of
investigation made by the department and it is clear that the appellant failed to payment of
service tax and violated the provisions of the Act and Rules framed thereunder. Hence,
penalty under Section 77:2) and Section 78 of the Act is rightly imposed. There Is catena af
judgments wherein it has been held that in case of non-payment of duty/tax with intent to

evade the same, penalty is imposable

5 Personal hearing in the matter was attended to by Shri Sharad T. Anada, Chartered
Accountant, who reiterated the Grounds of Appeal and submitted that SCN has alleged
Service Tax on Commission only and not as Tour Operator on their own; since the SCN has
not alleged Service Tax as Tour Operator, the income generated by it cannot be
confirmed/demanded in Order-in-Oniginal, that commission income as travel agent is below
threshold limit of Rs. 10 lakhs and hence no demand survives, that the impugned order needs
to be set aside as nothing has been suppressed by them and hence extended period of
limitation is not applicable in this case. However, no one appeared from the department dunng
P H. despite P H, notices issued to the department

B0
FINDINGS: -
6. | have carefully gone through the facts of the case, impugned order, appeal
memorandum and written as well as oral submissions made by the appellant. The issue to
be decided is whether in the facts and circumstances of the present case, the impugned
order passed by the lower adjudicating authority confirming non-payment of service tax under
the category of “Business Auxiliary Service” under Section 85(105) (zzb) of the Actis correct
or not.

7 | find that the SCN has alleged non-payment of service tax on Commission Income of
Rs. 56,11,377/- during financial years 2010-11 to 2014-15 towards providing services of travel

Fage Mo Gol B



Appeal Ko UEJE'J'-'RM.;EMT
and hotel booking to various customers on behalf of their principals, The lower adjudicating
authority has confirmed the demand of service tax by holding that the appellant had provided
their services to promote/market the services provided by their vanous principals and in turmn
received commission income classifiable under 'Business Auxiliary Service, The appellant
assailed the impugned order by contending that they had received Rs. 37, 50,205/~ under the
head of commission under section 194H of the Income Tax Act, 1961, as shown in Form
26A5, which is well below the threshold limit and hence no tax was payable The appellant
has submitted copy of 25AS for all Financial years from 2010-11 to 2014-15 to substantiate
their claim. On perusal of Form 26AS for each financial year under dispute, | find that the
Appellant has. in fact, received income of Rs. 3805833/ where the customers have
deducted TDS under Section 194H of the Income Tax Act, 1961 and the appellant has
received income of Rs. 18,06,290/- where the customers have deducted TDS under Section
194C of the said Act Tha appellant has contended that they have undertaken two different
actvities: (i) acted as travel agent to provide services of travel and hotel booking on behalf of
their principals and received commission income; and (i) acted as tour operalor fo provide
services of Tours & Travels to their customers and they have received income towards the
services rendered by thein on their own. | find that the appellant was put to notice that they
have provided 'Business Auxiliary Service' and earned commission income which s iable to
service tax but SCN was silent about the fact that the appellant has provided services of tour
operator. The lower adjudicating authority has confirmed the demand on entire income by
treating the said income as commission income liable to service tax under the category of
'‘Business Auxiliary Service', though the appellant had also provided Tour Operator service
as well which is altogether different service defined under the Act. | further find that in
response to grounds of appeal of the appellant, department has offered comments and
submitted that the appellant has not provided the services as Tour Operator. Service lax on
value of Tour Operator service has not been specified in the SCN and also not discussed in
the impugned order. Therelore, service tax cannot be demanded on value of Tour operator's
service as the same has not been demanded in the impugned SCN. Hence, | find that the
lower adjudicating authority has travelled beyond the scope of impugned SCN as whatever
the income mentioned in Form 26AS, which has been relied upon by the department for
issuance of SCN, is having combination of income generated towards providing aforesaid
services ie. 'Business Auxiliary Service' and ‘Tour Operator service' | rely on decision of
Hon'ble CESTAT, Mumbai in the case of R K. Construction reported as 2016 (41) STR 878

(Tti. — Mumbai) wherein it has been held that - AL

4. On perusal of the racords. we do find thal the show cause notice issued lo the
appellant indicates thal the classification of the servicas is to be considered, under
the category of ‘Commearcial or Industrial Construchon Services” and direcled the
respondent to show cause why if should net be done so whereas the adjudicating
aulhority has confirmed the demand of service lax on 'Construction of Residential

Complex”_service which,_the first appellate authorlly has comectly held that the
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adjudicating authonty has traversed beyond ihe attegation of the show cause nohce
If the assessee is nof put to notice under which category the service lax sought to
be demanded, the conclusion reached by the first appellate aulthorty is correct and
does not suffer from any ifirmily. Be that as i may, we also find that the contrac!
which has been enlered by the respondent 15 a “works confract” and the enfire
contract has been executed prior lo 1-6-2007. In our view the issue is o more res
integra as the dpement of the Hon'ble Apex Court in the case of CCE v. Larsen
and Toubro Lid and Ors. - 2015-TIOL-187-SC-5T = 2015 (39) 5 TR 13 (5.C)
has been held tha! works contract cannol be vivisected prior to 1-6-2007 for laxing
separalely

(Emphasis supphed)

r

'._;r

The Hon'ble CESTAT, New Delhi in the case of Balaji Contractor reported as 2017 (52)
STR 259 (Tn. — Del.) has held that

7. Wa have heard both the sides and perused the appeal records. Admittedly,_the
show cause nolices issued to the appellant scughl lo demangdirecover Service Tax
under the taxable category under Cango Handling Services. The proposal was made
after dus exammation of the scope of services rendered by the appellant. The same
was confirmed by the original authomty. On appeal, the first appellate authonty
examined the same scope of services reclassified i under new categones of

r v Goods Tr ion A senices. We nole | fax
entry of each type of service has got legal implications with reference to (ax iiabiily
classification. quariificalion,_exempbion, abatement, efc It is for this reason, the
assesses should be pul to notice about the correct classification under which the
demand was sough' to be made, sao that defance can be madle fo reply for such
alleqation. Admittecly. in the case mvolved in the present proceeding, no such
proposal to demand Service Tax in GTA services or manpower supply service has
been made by the department As such. the impugned order which travelled beyond
the scope of show cause nolice 13 nol sustainable on Itis legal ground alone. We
rely on the decision of Hon'ble Karnataka High Court in the case of Mahakoshal
Beverages Pt Lid | supra).

(Emphasis supplied)

The Hon'ble CESTAT, Ahmedabad in the case of Trichem Enterprises Pvt Ltd
reported as 2016 (46) STR 582 (Tn. = Ahmd.) has held that: -

& 5o far as levibility of service tax on the commission recewved by the appaliani
under Business Auxiiary Services (BAS) Is concerned appeifant has admilted that
the service tax was leviable dunng the relevant period However, i was appellant's
case that the benefit of value based exemption Notfication No, 6/2005-5.T., dated
3-1-2005 was admiss:ble to the appellant duning the year 2006-07 and the differential
service tax for the services provided in excess of Rs. 4 lakhs, provided dunng the
financial year 2006-07, has already been paid by the appeliant. The exemplion limit
of Rs. 4 lakh was enhanced to Rs 8 lakhs wef 1-4-2007 wde Nolification No

4/2007. dated 1-3-2007. Il is ohserved that the folal amouni received towards
sarvices provided was only Rs. 6,58 1004 dunng 2007-08 which was less than the
exemption hmit of Rs. 8 lakhs From the above facts. it is evident thal appefiant was
eligible to the exemption duning the financial year (2007-08). Frrst appelate authonty
has, however. deniec the exemption on the grounds thal the appellant has nof
fulfilied the conditions specified in para 2 of exemption notification. On this aspect
appelant has argued ihat appellant was nol put to nobce on any occasion that they
did nat fulfil the condions specified in the exemphion Notification No. 6/2005-5.T

dated 1-3-2005 as amanded It is ohserved from the show cause notice dated 9-6-
2010 issued to the appelant that if is not brought oul anywhere i the show cause
notice that appellant nas not fulfifed the condifions specified under exemplion
Naotificalion No. 6/2005-5.T. If s also observed that appeliant in their defence reply
before the adjudicating authonty claimed the benefit of exemphion under Notficahon
No. 672005-5.T., dated 1-3-2005 [n view of the above appeliant was never put fo
notice during the adjudicating proceeding fo explain as fo how the conditions

m
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specified n exemption Notification No. 62005-5.T. were nof fulfited  Adjudicating
authorty and the first appellate aulhonly have, therefore. gone beyond the scope of
show cause nolice in confirming the demands on those grounds which were nol
specified n the show cause notice,

{Emphasis supphed)

B. The appellant has contended that commission earned by them is well below the
thresheld imit and hence no Service Tax s payable | find that the commission income
received for rendering sarvices of travel and hotel booking on behaif of their principals is below
the threshold limit of examption from payment of service tax during each financial year and
the income earned by providing services of tour operator by the appeliant on their own has
not been provided/specfied in the SCN. The appellant is entitled for benefit of exemption as
provided under Notification No. 6/2005-ST dated 01.03 2005 and Notification No. 33/2012-
ST dated 20.06.2012. 1 also find that the lower adjudicating authority has incorrectly confirmed
demand of service tax under the category of ‘Business Auxiliary Service’ by considering entire
income as commission ncome. Thus, the appellant is not liable to pay service tax on this
commission income under the category of ‘Business Auxiliary Service’ taxable under Section
65(105) (zzb) of the Act Once the confirmation of demand of service tax under the category
of ‘Business Auxiliary Service' 1s held as not tenable, question of recovery of interest and
impaosition of penally would not survive. Accordingly, | set aside the impugned order and allow
the appeal filed by the appellant.

R, ydrerral e Za 1 a3 ey & Figen sudea i & B aer
8. The appeals filed by the appellant stand disposed off in above terms.
o, H_\_‘_.. N.I'_'__F:_"ﬂ-'.
ToMmamn
(R )
e ()
By R.P.AD,
T @& |
' M/s. Navbharat Travel Agency, | A AGHAT fa e,

 Space Building, Near Ajay Apartment, 20- | W fEfesn g suEde Fug
Jagnath Plot, Dr. Yagnik Road, Rajkot. | 30-S7FT @fe, 31, 7iffs 2, |
. .| ELdE [

Copy to;

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

3. The Assistant Commissioner, GST & Central Excise, Division - 1, Rajkot.

4, Guard File.
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