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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3rI{ 3lrrFril/ $,{rd lrqqT/ f,cr4iit s6rq{ 3rE"fl Ad,q raqE eJ6/ i-srE6{. l]-iEl-{ / srF{a{ / ilrrtt[Ft caFr ]q{RE.4 Jri't

{d nrer t {}ar /

Arising oul of above m,:nlioned OIO issued by Add;lional/JoinuDeputy/Assislanl Commissioner, Central Excise / Service Tax.

Raikol / Jamnagar / Ga dhrdham

3r+ffiaf & cfr?ffi 6'I ar;r (rd qdr /Name&Address of the Appellants & Respondenl :-

lM/s. Shri Ram Ploy plast. 88 National High way.At Dumivani Taluka -Llpleta.Dist. Rajkot

2.Shri Chintan Dipakbhai Sapariya. Authoriscd person of M/s. Shri Ram ploy

plast

aq tnh(3loo d.qA" +g EqGa ffiBa ,f+ fr ]q.f€'qffi / qrfrIs{q + sr{Er lift-fr ar:r{ m.s6dr tt/
Any person aggrieved b/ this Order'in-Appeal nray llle an;ppeat to the appropnare authoriiy in the fo owing way

tra,I9lF6 idq ];crd {F+ od t-dr6r }ffiq;qrqfu+rur * qfi 3rfi-{ *drq -.qre ?ra 3rfi!F-{F .1944 St uRr 358 *
n na-qd Fem Jfufrqa:1994 fi rfir 86 i ra;ta F-efAE+a wr6 *r oi {r+& t rl "

Appeal lo Customs, Erjise & Service Tax Appellale Tribunal under Seclion 358 of CEA, 1944 / Under Seclion 86 of the
Finance Act, 19921 an a)peal lies to:-

6d1-6{ur ,|cqi-d * FEl;rra €?ff nrr$ dtm qa+ +rdl-a r.qlEa ?f6 (.a $d]6{ :rffiq arqrfuqwr *r Fdgtc ffd. t€ qii* a
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The specrai bench of Cusloms E,(crse 8 Service Tax Appellate Tribunal of Wesl Block No. 2. R.K Puram. New Delhi in alt
malters relating to class ftcatrcn and valualion

rrt +-{i 6r arfts,
[)ate of issuc:
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EI

5{46= cft-de 1(a) tr {arF rrc .}r+d= + JI d- erq .g}il nqhi *F] r,a. *,dm .:oqrd 116,ra gamr r4rdra .qrarfu-firor
rf€|- j ft qii'fl ef+5 tfu4' aft ra c5rn1 $'Ea ]rsral ]rprerd-i t(..i[ al A Jr* ar?- ,

To the West regional bench of Cusloms. Excrie 8 Servrce Tax Appettale Tnbunat ICESTAT) at 2a'Ftoor. Bhaumali Bhawan.
Asarwa Ahmedabad,38!016 in case of appeats other than as menlioned in para- l(a) above

xqffrq aqrDFivr + ;64{ Jr+fr rH-d +.=a 4 ii- q-+q r,qE ?lq (.r(ha) f*rFEd' 2OOI, r A-rF 6 + rdJrf, AtJllft-d ffir,,? cqr EA-3 a' ar q iii Ji e-* ffir l=r .-r?F gFi t rq €F c+ c? + srq, Fa 3.(T(z ?|;:6 *.r i-:- qrs fr qra
Itr rq. rl{r f.i: ?Tq 5 rq q tf,i FF 5 Frrc rfc q- 50 -'r@ .qI' T6 Jt:rat 50 n-o ""o *'yO. t af o"r; r.OOb,-
xqi. 5.000r sQ irrr? 10.000t ssi r hltira rsr era 8r qF FdF 6't ?rft-r r-E +'rrrara rEfu.a rUr&-a
Erqrfu+ro: St rrgt + {frrra rE€.{ + ,r,F , ifln 9r F-AEF6 err a dB -drr 

"-.1r 
terf+d }. rc. i.{Rr ffrql ,r- utfrt, i
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?E jr?<-p-Cr +-Fa, 51 0/ rql' +I Airln-a ?T;qi rr srer arn /

The appeal lo the Appellale Tribunal shall be filed in quadruplicate in fo.m EA 3 / as prescribed under Rute 6 o, Centrat
Excrse (Appeal) Rules, 2001 and shatl be accompanied agarnst one which at least should be accompanied by a fee of Rs.
1,0001 Rs.5000/', Rs.10.0001 where amounl of duiy demand/inlerest/penalty/refund is upto 5 Lac.. 5 Lac lo 50 Lac and
above 50 Lac respectively in the lorm of crossed bank drafl in favour of Asst Registrar o, branch ol any nominaled public
sector bank of lhe place where lhe bench of any nominaled public sector bank of lhe ptace where ths bench of tne Tribunat
is siluated. Application made for granl of slay shalt be accompanied by a fee ol Rs. 5001.

Idlnt, prqrfoFro- J, Fffe{ idt{ ?a yffiAqs ,994 & rr1r 86(t) + ,rrJEr SE-FI ffi. ISg4 +, ftq.,T qr]l + eFE
fttr1fta qqr S.l.-5, nr, qfu I f,t rri#T (q f,F& sr:r Bq jnarr a Ara l+a +rraf ,aAoAgo;€i-;+l
rrrli t r'+ ca c-ArFfi Fr* ftr) Jik FdA t a.{ fr rq (€ cfr i nrrr. *51 e-{r{"{ *r ai4 -"- a af,T 3ia # 4;
iEIAI {q! 5F,rqq -88;F:rI 5 pIEl Trtq q 50 dttl TcE =n 3r.!rd1 50;Fts 50\r ffit+ I al?:Frr 1000/. fwt 5000/.
r{q l"r!1 t0 000i rqt 6l Aritoa jrrr erFF ft q.A Fmra Fi ffttrfta 15+ arurJrirf, €-itud r+pfr ,qrqfir6{- & flr; +
rrdrxrn {B-.Eri F,-t- : i+dl ri €rd# Etr } a+ rarr rri tolfe-, dd, EEz ei,. .+. r# ;,fu I F"ea .*= - o#
++ *l r{, er@T 4'.6r .rG! 15 rafu: :rffia . rrqfirftd & enq Rrr B | }::Fr fr}r, (ra Jrtr) 6-frF ;a"; * f .q;
500/- rs! 6T Airif{-a 9 s a$r 6{ar Ftrrl l/

lhe appeal under sul section (1) of Seclion 86 ot lhe Finance Act. 1994, to the Appe ate Tribunat Shall be fited in
quadruplicaie in Form :j.T.s as presclibed under Rule 9(1) of lhe Service Tax Rutes, 1994. and Shall be accompanieci by a
copy of lhe order app.raled againsl (one of which shall be certifred copy) and shoutd be accompan,ed by a fees of hs
10001 where the amor,nt oI service lax & inleresl demanded & penally tevied of Rs. 5 Lakhs or less. Rs 5b00! where lhe
amount ot service lax & rnterest demanded 8 penalty levied is mo;e than five taths but nol exceeding Rs Fifly ..;khs
Rs.10.000/_ where the amount of service.lax.& inleresl demanded & penalty levied is more than linv fa[ns,upeei, in ifre
form of crossed bank drafi in favour of lhe Assislanl Regrskar of the bench of nominaied erof" s"irr- e"nr-6iif,u if".iwhere lhe bench ol Tribunat is situated / Application made for grant of stay shalt be accompanied by a fee oi Rs.500/
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ft.a :r&ffirs, 1994 *r r.Irn 86 Ar ]c rrR,lt (2) !.{ (2A) i ]ra4a -J 61 4dt ]ffd, trdrs{ Fr{FErdr, 1394, fi E-{r 9(2) \.{
9(2A) * rd fftriita cq{ sT-7 * 6r qr F},iT ('d J{* {Trr 3rq4a +-ftq r.qr{ 116 .]{?r{i rr{EEr 1}6-O, +ds'r.Tr4 er6
carT crft-a Jr*r *r sf$qt sr, aFt ('frit t !-dF cfr qffB-a d* arGq rit{ nrg-ff EERI E6TT6 3iq-{a :r:ro :qrq+-a, &{q
rer< ?.16/ i-dFF{. +l yffiq arqtu6{q +} $+{d aJ F{i +r f*&r ai arJ 3{ri1r Ar cfa S Frr jt {iTrd FrS ,fr | /
The appeal under sub section (2) and (2A) of the seclion 86 the Finance Acl 1994, shall be ,iled in For ST.7 as prescribed

under Rule I (2) & 9(2A) of lhe Service Tax Rules 1994 and shall be accompanied by a copy of order of Commissioner

Central Excise or Commrssioner, Central Excise (Appeals) {one of whrch shall be a cerlified copy) and copy of lhe order

passed by lhe Commissioner authorizing lhe Assislant Commissioner or Deputy Commissioner of Cenlral Excise/ Service Tax

lo file lhe appeal belore the Appellale Tribunal.

(c)

(l)

Srqr T@, **q rccrE al6 cd t-{r+r 3{ffi1q crfufi{l,r (tFt-) + cfr }ffii * fiFt i +,-Aq r.qrd fl-F rfufrqF 1944 6r
rnrT 3tcs * ,T4a. * "fi ffiq 3fi]ffi'{a. 1994 Ar qRr s3 * lia,ti C-dr;hr d efi aFI *r 4t t. # rtrr + qE 3rffrq
9rfuf{lT,. nff'd 6{a se!-Tiqr{ rlcdxH-dr 6{ sr4 + l0 c6?ra (10y"), ffi f;TJI !-{ aCaT lddrad t, qI 

{dIar aE *fiI T#raI

ffea e fl ti?r4ra f4-{ Jff ar{ f --s trnr * r+Jre rFI F srd -+ nqftr tq {rfi] -s trTs rqc * lrQ-+ d dl- *-fiq r?qK er6 qd trd,4{ + 3ra/rd rr7r fuq ?R' 6'* ftE 9nfi-m t
(r, rm 1l A & ,rdrl7 r6F
(ii) *riE rar fi fi ?€ rrd-n {R
(ii, iEtd rsr ffil * fi{s 6 t :mfa iq r6c
, Elrf {6 f$ Fq rrRr * crd?rri Fffirq (d 2) j{fta-{s 2014 t 3r 'H t Ti Nl ri{ffiq flerfirfr * {qer fuqRrfid

Frrr irS r'E dmfr 6i dr{ afi 6inu
For an appeal to be filed before the CESTAT. under Section 35F of the Centrat Excise Act, 1944 which js also made

applicable to SeNice Tax under Section 83 of the Finance Act. 1994, an appeal againsl this order shall lie before the Tribunal

on paymenl of 1070 of the duly demanded where duty or duly and penalty are in dispute, or penally, where penally alone is in

dispule. provided lhe amoLrnl of pre-deposit payable would be subiect lo a ceiling of Rs. 10 Crores,

Under Cenlral Excise and Service Tax, "Duty Demanded'sl'rall include:

(i) amount delermined under Section 11 Dl

(ri) amount of erroneous Cenvat Credit taken:

(iii) amount payable under Rule 6 of the Cenvat Credil Rules

- provided funher that the provisions of lhis Seclion shall nol apply to the slay applicalion and appeals pending befole

any appellale authonly prior lo the commencement of lhe Frnance (No.2) Acl. 2014

rTrfd rf6r{ sl :aosq grld-a i

Revi8ion applicalion to Gov6mment of lndia:

rs yrarr st,.rttrq nr++'hiqffiF rJFl i +fi4 J;qrz,-E I'ifuF, 1994 s rrrr 35ar 3, crIE rsr+ e 3rai7 3r+r

;ft; ;"= si4- .?nr"r tatza g-rc. ft.i r*rda. -r-Fa idirn EFt ,r?d, f-dF erq FEn. rf,q Fr} a, tFs lrooot, 4'
Eqr {rar ErfFqt / -

A revrsion applicalion lres to the Under Secretary. to lhe Government ot lndia, Revision Applicalion unit, Ministay ol Finance,

Depaflment of Rev€nue, 4th Floor, Jeevan Deep Buildinq, Parliament Slreet, New Delhr-110001 under Section 35EE of lhe

CEA 1944 in respecl of lhe tollowing case. governed by firsl proviso lo sub section (1) of Sectron 358 ibid:

q-A trr 4 t:ES aiFFrrr + Frrfti p. Tfrr.r6srF FrS rra *t ?Iir a'r{q-a * rcR rF + qrarffa F etJra 4 F=Cl Jr +'rsd qr
(}.* 1i.i -+ rl5r'{" F (d rsvrF r{irrra 4 dtra { ?fi trsl, ,-E , nr vsl{; p Fd 4 qr-sro' I dtr.a fr$ -rrqd a
E rrar rrr d' FFi & a6s]'d + mffi i /
tn case of ;ny loss of g'oods, where the loss occurs in lransit from a factory 10 a warehouse oI lo anolher factory or from one

warehouse to anolher during the course of processing oi lhe goods in a warehouse or rn storage whether in a faclory or in a

ma i qr6{ iiFfr {rq cr qlr +t Frdrd 6r {t rr + EFrCl,]r tr qlrf,a Ffi FT w rfi 46 a;{Iq,,;cE rja + tra (t{i.) *
FrFd p 

"t) 
u-r{ & e?, F+-rh nEE al arl d+ fu.F *I t";I , | /

ln case of rebate ol duty of excise on qoods exporled lo any counlry or territory outside lndia of on excisable malerial used in

lhe manufaclure of lhe goods which are exponed to any country or lerritory outsde lndia

qft 3;cl4:FE +T tlrrda F6q ifdt nrra fi sr6{, fur qr }I.rd +i Frm furd F*.qT rrqT tl /

ln case ol toods eiport"d ort.,d" lndra export lo Nepal oi Bhulan wilhout paymenl of duiy.

naFs-a ricrd * r.crdd era6 i s"rard * R\. q& idr'. 58 nDF'{s lii sfft EBa qalnii i ara rra AI 4g t 3ik tfr
irhr * mq++ 1rte1 & i'+i- Ai ioe-.q {a 2i 1998 * q'c 109 & earr fir. a ,'E a+€ l4rdr ssrq€tu (rr q'are i
crfta 16( ,rt tti
Credit of any duty allowed to be utilized towards payment of excise duly on final producls under the provisions of this Acl or

the Rules made ihere under such order is passed by the Commissioner (Appeals) on or after the dale appointed under Sec.

109 ot lhe Finance (No.2) Act, 1998.

lqi€a 3iTi6a 6r d cft-qi q{r d@r EA'8 e, fl Ar +;frq &q]?a ?l.6 (xfrf,) fr{Frd-S. 2001 + Fi,.{fi 9 fi d+d Rfifrlr t,
g.s l{a?i + €qsq + Jtra i" iiaii? A fl?T iiaF , Js4rr Jrrd-.a'+ 8ir {{ }ter a ]'i'a fieIA C q-?qr gr.a 8t adt

fu' e2 A fru r-Ea ?f;4 y'}?{F 1944 4. tr,I '}5 EE 4 .l{, aUfr'rF fl J'er{fi } sF? 6 a'tr q{ IR-6 Er cfF

Ffrra *r nrdl fF L i
The above application shall be maale in duplicale in Form No. EA-8 as specified under Rule, I ol Central Excise (Appeals)

Rules 2001 ;ilhin 3 months f.om the date on which the order sought lo be appealed against is communicaled and shall be

accompanied by two copies each of the OIO and Order ln Appeal. ll should also be accompanied by a copy of TR_6 Challan

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Accounl

orlnr!' xrerd * rT', FEffia F$ir. r-E fr rer4rtl fi rrat qrF*- 
r

+di {drq rsa rr+ arq sqd qr :is$ Fff ft a rvu zoot fir trral;{ ffi'qr arr' :rtt qfa +iara rqs r.+ arq 5c-i t ;qEr Ft al

sqi 1000 ,/ 4T ,rrrf,rd is-qr arc
The revrsion appJication shall be accompanied by a fee oi Rs 2001 where the amounl invoived in Rupees One Lac or less

and Rs 1000/ where the amounl involved is more than Rupees One Lac

qf, <s },.ra!r t 6q Fd lrra$ 6T Frd" i ai q,Ta fC XrE, & iiq ea:Fl 
'I4Fla 

lqdF A;;'?!-..i4 T,?qi 58.r:q +'

F]il6"fS'?oro6*mf{r}}fi-,n.lr-fFfixHrqratu+r-r#r+ytrar+ffsern+-ra}-AzafrqiF.rtl/
in cjse rt the order covers various numbers of order' in Original, fee lor each O.l.O. should be paid in the aforesaid manner,

not withstanding lhe fact lhat the one appeal to the Appellant Tribunal or the one applicaiion lo lhe Cenlral Govt As lhe case

may be, is lilled to avoid scriptoria work il excisrng Rs. 1 lakh lee oi Rs 100/' for each

qrnlill\ft-i -qrqt6{ {i4 yftF-Es, 1975 + lrf,{*-l e 3r"d€R {.d 3{rler rrq r:r,F fieer 6l cfi t.{ Ariftd 6.50 5ct *r
arqrdq q6 ftf+'a difi :tar qrBr't /

One copy"of apptication or O.l.O. as the case may be. and the order of lhe adjudicating aulhority shall bear a courl fee stamp

of Rs. 6 50 as prescribed under Schedule I in terms ol the Coun Fee Act.1975. as amended.

drr, ?r@ d#q rcfld 9rc!F !! sdr*{ }{tffq aE'fir-filT (fi{ ia& 1Ml, 1982 ii 4fd-a ('d 3rq +iqF']a xrFdi 6t
qETda 4.} Erfi M S ltr ri tzra rr1+a qro; Jirr } I

Attenlion is also inviled to the rules coveing lhese and other related mallers conlained in lhe Cusloms, Excise and Service

Appellate Tribunal (Procedure) Rules. 1982

3zq lrfi&q crMl +i ri{rd erfu 6{i t {iiifuf, -fiTfi ifqd rlri a*d-arr crdqrd fi ft\' }S-dPff ffiq aE€r5'

www cbec gov.in +l a€ {+A t I /
For the el;borale. delai{ed and tarest provisions relating to filing of appeal to ihe higher appellale aulho.ity the appellant may

refer to lhe Deparlmenlal website www.cbec gov in
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:: ORDER-IN-APPEAL::

The be[ow mentioned appeals have been fited by M/s Shri Ram Potyptast,

8-8, National Highway, At: Dumiyani, Taluka: Upteta, Dist.: Rajkot (hereinafter

referred to as'appeltant No. 1') and Shri Chintan D'ipakbhai Sapariya, an

emptoyee and Authorised person of appeltant No. 1 (hereinafter referred to as

'appetlant No. 2') against the Order-ln-Originat No. 13/D/2016-17 dated

27.09.2016 (hereinafter referred to as'the impugned order'), passed by the

Assistant Commissioner, Central Excise Divison-ll, Rajkot (hereinafter referred

to as "the lower adjudicating authority"):

Name of appettant (M/s.)

Shri Ram Polyptast, 8-8, National Highway, At:
Dumiyani, Tatuka: U leta, Dist.: Rajkot
Shri Chintan Dipakbhai Sapariya, Authorised
person of Shri Ram Potyplast, 8-8, Nationat
Highway, At: Dumiyani, Tatuka: Upteta, Dist.:
Ra kot

2. Briefty stated facts of the case are that appel[ant No. 1 engaged in

manufacturing exisable goods i.e. PVC (commercial and non-sprinkter) pipes

without obtaining Central Excise registration, ctearing without payment of

appropriate Central Excise duty even after crossing the exemption timit of Rs.

1.50 Crores, as prescribed under Notification No. 8/2003-C.E., as amended.

The finished unaccounted excisabte goods i.e. PVC Pipes totatty valued at Rs.

11,41 ,0431- were placed under seizure vide Panchnama dated 23.03.20i5 by

the Central Excise officers, under reasonabte betief that the same were

manufactured in contravention of the provisions of Centrat Excise [aw and

would have been also removed clandestinely without payment of appropriate

Central Excise duty after crossing the value based exemption timit of Rs. 1.50

Crores. The said seized goods vatued at Rs. 11,41,043/- were subsequentty

handed over to the appettant No. 2 for safe custody under Supratnama dated

23.03.2015. During the course of Panchnama dated 23.03.20.l5, various

incriminating documents relating to evasion of Centrat Excise duty were

resumed for further investigation. The appeltant No, 2 in his statement dated

23.03.2015 categoricalty deposed that detaits of such unaccounted ctearances

is maintained in a red coloured diary recovered during the course of search

operation carried out on 23.03.2015 at the factory premises of the appettant

No. 'l . The appettant no. 2 admitted that they had exceeded the threshold timit

of Rs. 1,50 crores of the sates clearances of their finished excisable goods.

'rh

5r.

No

1

z

Appeat No.
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Y2t280tRAJt2016
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During the course of investigation, the sales figures of computerized generated

invoices were not tattying with their official sates account maintained in their

books of accounts.

3. The above investigation cutminated into issuance of Show Cause Notice

No. lV/03-05/D 17015-16 dated 05.08.2015 proposing to confiscate the excisabte

goods vatued at Rs. I1,41,0431- seized under Panchnama dated 23.03.2015

under Rule 25 of the Central Excise Rutes, 2002 and proposed to impose penalty

under Rule 25 of the Central Excise Rutes, 2002 upon appettant No. '1 . lt was

atso proposed to impose penatty upon appettant No. 2 under Rule 26 of the

Central Excise Rules, 2002 (hereinafter referred to as "the Rutes").

4. The lower adjudicating authority vide impugned order has ordered to

confiscate the seized goods valued at Rs. '11,41,043/- seized at the premises of

appettant No. 1, under Rute 25 of the Rules with an option to redeem the same

on payment of redemption fine of Rs. 2,85,250/- under Sect'ion 34 of the

Central Excise Act, 1944 (hereinafter referred to as "the Act"). He imposed

penalty of Rs. 71 ,300i - on the appettant No. 1 under Rute 25 of the Rules and

penatty of Rs. 36,000/- on the appettant No. 2 under the provisions of Ru[e

76(1) of the Rules.

5. Being aggrieved with the impugned order, appellant No. 'l preferred

the present appea[ main[y on the foltowing grounds:

4

, .t

,|
The order passed by the lower adjudicating authority is contrary to the

provisions of [aw, facts and evidence on record of the case and tiabte to

be quashed.

2. The tower adjudicating authority has observed that the goods were not

entered in statutory records and coutd have cleared in c[andestine

manner. They submitted that they are fol[owing the practice of

accounting of the goods as and when goods are to be dispatched. The

goods not removed from the factory even though the goods has not been

accounted for can not be seized for confiscation.

3. Mere admittance during investigation is not onty sufficient evidence to

prove clandestine removaI as the investigating authority faited to

adduced proof regarding clearance of goods i.e. transport receipt etc.

Therefore, the al[egation of clandestine removal cannot be upheld.

4. To prove suppression of production, the investigation shoutd have

verified the purchase of inputs without payment of duty. No evidence of

Page 4 of 8
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inputs purchased by the appeltant without payment of duty has been

adduced.

5. The lower adjudicating authority has imposed penatty on partnership

firm as wel[ as separate penalty on partner which is not [ega[, proper

and sustainable. The judgment retied upon by the lower adjudicating

authority pertains to the personat penatty imposed on Director, who is

separate legat entity whereas partnelis not separate [ega[ entity and

hence imposition of penatty on partner i.e. Appettant No. 2 is not

proper.

6. Being aggrieved with the impugned order, appeltant No. 2 also

preferred appeal wherein he stated that no separate penatty on the partner

can be imposed once firm is proposed for imposition of penatty as under the

law of partnership, the firm having no [ega[ existence apart from its

partners; that once firm has atready been penatized, separate penatty

cannot be imposed upon the partner because a partner is not a separate

tegat entity and cannot be equated with emptoyee of a firm. He retied upon

the judgment in the case of S. R. Lites reported as 2013 (296) ELT 498 (Tri.-

Det.), Arihant Synthetics reported as 2013 (298) ELT 278 (Tri.-Ahmd.),

Pravin N. Shah reported as2014 (305) ELT 480 (Guj.). He further submitted

that when main Noticee admitted duty tiabitity and atso made payment of

duty, there was no requirement of issuance of Show Cause Notice and

proceedings initiated is deemed to be concluded against the co Noticee

atso.

7. Shri Vikas Mehta, Consultant appeared for personal hearing and

reiterated the grounds of appeats and requested to decide the appeals on

merits and a[[ow the appeal.

FINDINGS:

8. I have carefutly gone through the facts of the case, the impugned order,

the appeat memorandum and submissions made during personal hearing.

9. The issues to be decided in the present appeal is as to whether the

goods are liabte for confiscation and appetlant No. 'l is tiabte to pay

redemption fine and penatty under Rule 25 of the Rules and whether appettant

No. 2 is tiabte to penatty under Rute 26(1) of the Rutes or not.

5
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10. I find that the appettants had contended that the seized goods had not

been removed from the factory premises and therefore the same cannot be

seized and confiscated. Consequentty, no redemption fine, in lieu of

confiscation of the goods coutd be imposed.

10.1 The facts of the case, as detaited 'in the impugned order estabtish that

they had been clearing finished goods ctandestinety and the excess stock of the

finished goods was on account of such un-accounted removats. The partner has

admitted that they maintained unaccounted finished goods detaits for clearing

the same clandestine[y to monitor their cash transactions, in a red coloured

diary, resumed during the course of investigation under Panchnama dated

23.03.20't5. lt was atso admitted that Central Excise duty tiabitity on account of

clandestine ctearances without invoices even after crossing the vatue based

exemption limit under Notification No. 8/2003-C.E. dated 01 .03.2003 woutd be

paid and it was paid. The stock of finished goods were counted in presence of

Panchas and appettant No. 2 in which unaccounted PVC pipes weighing

25356.000 kgs. vatued at Rs.11,41 ,043/- was found in the factory premises of

appettant No. '1, which was placed under seizure. During the course of

Panchnama, on comparison of sates figures of computerized generated invoices

with sates account maintained in their books of account, the same were found

not tattying with each other. lt was, therefore, estabtished that that the seized

goods were not accounted for property by Appettant No. 1 in their statutory

records with intent to evade payment of duty and woutd have been cteared

ctandestinety had the Departmentat officers not visited the factory premises.

10.2 I find that Rute 25(1) of the Ru[es expressty provides that if any

manufacturer of excisable goods has not accounted for any excisable goods

manufactured by him, then att such un-accounted goods shatt be tiabte to

confiscation. lt is a fact that incriminating documents and details of ctandestine

removals of the excisable goods were found in the premises of appettant No. 1.

Appettant No. 2 and partner of Appettant No. t has ctearty admitted in his

statement recorded on 23.03.2015 that they were suppressing actual

production of the finished goods and ctandestine ctearances thereof for which

they maintained red coutoured diary (tedger) which was found and seized

during the course of Panchnama dated 23.03.2015. The said red cotoured diary

was maintained in which transactions of ctandestine ctearances through

6
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computerized invoices were recorded, which means that seized goods were

meant to be cteared without payment of duty.

10.3 The contention of Appettant No. 'l that the seized goods were not liabte

to confiscation, in absence of evidences of clandestine removal and any

evidence in form of procurement of raw material on cash payment is not

correct due to admission of facts by Appettant No. 2. The grounds taken in

appeal memorandum on the part of the appettants, are afterthought and the

case-taws cited by the appeltants are not appticabte due to admission of facts

in the statements given by Appettant No. 2 and partner of Appettant No' 1'

10.4 I atso find that Appettant No. 2 in his statement admitted ctandestine

manufacture of finat products and ctearance thereof and has not retracted and

therefore, sanctity of his statement cannot be undermined, especialty when

there is corroboration 'in form of un-accountat of the goods. lt is settted law

that admitted facts need not be proved as has been hetd by the Hon'bte Apex

CourtinthecasesofSystems&ComponentsPrivateLimitedreportedas2004

(165) ELT 136 (5C). The Hon'bte CESTAT in the case of Atex lndustries reported

as2008(230)E1T0073(Tri-Mumbai)andM/s.DivineSotutionsreportedas2006

(206) E.L.T. 1005 (Tri. (Chennai) has consistentty hetd that confessional

statements woutd hotd the fietd' Hon'bl'e CESTAT in the case of M/s' Karori

Engg. Works reported as 2004 (166) E'L'T' 373 (Tri' Det') has atso hetd that

"confessional statement is a substantiat piece of evidence' which can be used

against the maker." 
$,

10.5 lt is wett settted position of taw that the case of un-authorized

Ctearanceandnon-accountalofgoodsowingtoctandestineclearances'isnot

to be proved with mathematicat precision, especiatty when the appe[lants have

categoricattyadmittedtheirgu.itt.l,therefore,uphotdtheconfiscationofthe

finished goods ordered in the impugned order' I aLso find imposition of

redemption fine of Rs. 2,85,750t. in tieu of confiscation of goods valued at Rs.

11,41,0431 - is correct, tegat and proper'

11. I find that imposition of penatty on Appettant No' 1 under Rute 25 of the

RutesiscorrectasAppettantNo.2aswe[[aspartnerofAppell,antNo.lboth

haveadmittedguittofc[andestinemanufactureoffinatproductsandclearance

thereof.lfindthatimpositionofpenattyofRsTl,300/-underRute25ofthe

Rutes read with Section 1'l AC of the Act is tegat and proper and hence is

required to be uPhetd.
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11.1 As regards, imposition of penatty of Rs. 36,000/' on Appeltant No' 2

under Rute 26 of the Rutes, I find that Appettant No' 2 was an emptoyee of

Appettant No. 1 and he had to act as ordered by partners of Appetl'ant No' 1

However, the show cause notice did not propose imposition of penatty on

partnerbutproposedimpositionofpenattyunderRu[e26ofCentralExcise

Rutes, 2002 on an emptoyee- Under such circumstances, imposing penatty on

Appettant No. 2 is not justified. Accordingty, I set aside penalty imposed on

Appettant No. 2.

1?.. ln view of above, I reject appeat of Appettant No' 1 but altow appeal

fited by ApPettant No. 2.

rl.r nffini <anr rSfrer$:rfut m ftqa{r swt+-d 6q16 q 15ur urat $t

12.1 The appeats fited by the appettants stand disposed off in above terms'
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BV R.P.A.D.

To,

Shri Ram Polyptast, 8-8, NationaI

Tatuka:Highway, At: DumiYani,

Upleta, Dist.: Rajkot

Shri Chintan Dipakbhai Sapariya,

I\

3{rge6 (sffi)

#ll-l

t.

Authorised Person of Shri Ram

Potyptast, 8'8, Nationat HighwaY, At:

Dumiyani, Tatuka: UPteta, Dist':

Rajkot

c for info rmation and necessary action to:

1)

3)

The Chief Commissioner, GST & Centrat Excise, Ahmedabad Zone'

Ahmedabad for his kind information'

The Commissioner, GST & Central Excise, Rajkot'

The Assistant Commissioner, GST & Centrat Excise, Division-ll'
2\

4

5

6

)

)

)

Rajkot.

The Superintendent, GST & Centrat Excise, Range' Gonda

F. No. V2l280/RAJ/2016

Guard Fite.

t. fr tnc fr$1q655, 7-61

$M,, uc: qftmruft, a-e€fa: sc-fdr,

BEaT' qu-+tc.

nRq

ff fudd Aq6s{rg €rqftq,,

eqBd, d. $ 55'frfiq654, a-6

{rFiq drtrffi?t, uc: gBr+tot, a-afia:

Erfdr, Bcar: ffi-6tc.

3{fuTa
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