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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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{fr 3irerr n qB-d: /

Arising oul of above mentio.,ed OIO issued by AdditionauJoint/Deputy/Assistanl Commissioner, Cenlral Excise / SeNice Tax,

Rajkot / Jamnagar / Gandhid am :

3f+ffiat & cffi +r arq a-E qan /Name&Address of the Appellants & Respondent :-

M/s. Momai Enterprise, Bhogat. fal: Janr Kalyanpur, Dist : Devbhoomi Drvarka

rs srin{yfrd) t <fu6 a15 qk FFf Ed dtt A 3qgffi clMI / qlfuf{ur * Fxri 3rfffr arq{ ;F{ sFdr tl/
Any person aggrieved by this Orderin-Appeal may file an appeal lo the appropriate authority in the following way

fiffr rrE.4-*q r+r? erFF lEr gdr6r.,rffrq "qqlfu6rtl s qfa rf-d. iqiz 5;qre erE vfufi{8 .1944 *r trq- 358 }
yarta'rq ha yQffqs'tg,,+ *1 tr,l- 86 *'r+ie ffifu,a Tn€ *r sr EF+ t ,i -

Appeat to Customs, Excise t, SeNice Tax Appellaie Tribunal under Section 358 o, CEA, 1944 / Under Seclion 86 i lhe

Finance Act, 1994 an appeal ies lo:'

drfffi{sr rFarFa t sEF{i{ i$ {rrd fi"ffr 14, *a1q ticrad 116 qE +dr+r Jffiq rqlfu-filT 8r i}?ls S16. +€.atF ti
2 3{r. + qrF # AF+ 4i *.rdl E?r r'
The speciaibench of Cuslom Excise I Service Tax Appellate Tribunal of Wesl Block No. 2. R.K. Puram. New Delhi in all

matlers relarng to class rcalro'r and r'alualion

lc{tfi cBa 1(a) tr.d\. "N 3rdldt 4'trcrar elq srl .}fr fFT ?rB ar&q tsr4 r.rF oa fd1F{ nffiq arqltuF{ur
(ffi) 6i qF{a eftrq qfer . affiq rF €Frcl ,i-da r.gral rfrersra- r<."tq at Er ar* olF5. tr

To the West regional bench c'Customs, Ercise & Servrce Tar Appellale Tnbunal (CESTAT) al. 2"i Floor, Bhaumali thawan,

AsaMa Ahm edabad'3800 16 in case o, appeals other lhan as menlioned in para_ 1(a) above
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The appeal to the Appellaie " ribunal shall be filed in quadruplicale in form EA-3 / as prescribed under Rule 6 ot Central

Excise (Appeal) Rules,2001 ;1d shall be accompanied against one which al least should be accompanied by a fee rf Rs.

1,0001 Rs.5000/-, Rst0.000l where amount of duly demand/inlerest/penallytefund is upto 5 Lac., 5 Lac Io 50 Lac and

above 50 Lac respectively in 1ne form ot crossed bank drafl in favour of Assl. Regisirar of branch of any nominaied public

sector bank of the place where lhe bench of any nominaled public sector bank ot the place where the bench of the Tribunal

is situaled. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-

i{ffira -qrqrfu4wr * sFeT lr-l-f,. ft-a sfufrrF, 1994 4l rnn 86(1) * }iirfd *dr6{ ffit, 1994, + F-qE 9(l) * d6d
Fqlfua s-q, S T.-5 ,i !'E qF-!- i' 61 ar siirft !'E Js& sr?r frs ]rri!, $ E < 3q- & ,rS d, tsfi ciA qFr ,i Tidta #t
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The appeal under sub seclior (1) of Section 86 of lhe Finance Acl, 1994, lo the Appellate Tribunal Shall be f,led in

quadruplicate in Form ST.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a

copy of lhe order appealed against (one of which shall be cenified copy) and should be accompanied by a fees of Rs.

10001 where lhe amount o{ service lax & interest demanded 8 p€nally levied of Rs 5 Lakhs or iess, Rs-5000/- where lhe
amounl of seNice tax & interesl demanded & penally levied is more than live lakhs but not exceeding Rs. Fifiy Lakhs,

Rs 10.000/- where lhe amounl of seNice lax & inlerest demanded & penalty levied is more lhan fifly Lakhs rupees. in lhe
lo.m of crossed bank draft in lavour of the Assjslanl Regislrar ol lhe bench of nominated Public Sector Bank of the place
where the bench ol Tribunal is siluated / Application made for g.ant of stay shall be accompanied by a fee of Rs.500l
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The appeal under sub section (2) and (2A) of the seclion 86 lhe Finaoce Act 1994, shall be filed in For ST.7 as prescribed

under Rule 9 (2) & 9(2A) of the Servrce Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner

Central Excise or Commissioner. Central Excise (Appeals) (one of which shall be a cenified copy) and copy of the order

passed by the Commissioner aulhorizing lhe Assislant Commrssiooer or Depuly Commissioner of Central Excise/ Service Tax

lo file the app€al betore lhe Appellale Fribunal.

frer q6 idq racrd 116 rrd +Er6{ ntrrqqrfuF{vr (*) * cfa lr{tii A B'ra-} d #Aq 5.!rq rF4 3rBifufl 1944 4I

uRr 3's(s t 3ld4d. af h ffiq :rtuBqr. 1994 Sr rrRr 83 & riada i-qrdEr 4i :n aq fi ,rt t, # ,ntn * cfi 3rqrfrq
qrfufi{sr d rqd 6{i sFq riql( t-r6/d-dT +{ Fr?T * 10 sfigra (10"/"), sd rrq (rd {fltar ffi t a gefar, Td +-{f, Edar
id-drfen t. +T ryrard f+qr -*. .r.r'fu ro mn & 3ia+a raT i+ irt Erff sqfird iq iiFr al[ rris I!! q ;fl-6 a at

+Ffrq r.!ra erF na +drfl * liFta "xi?T lc-( 4T rJia A f*E. rnBd t
tr) r.rr ll A S l,4rta rn&

(ii) +di. rFr *I di af aa-d niir
(ii, de ss, ffi t fr-{n 6 *:iaJl-a tq 16rT

d?d B as mir * crErra ffiq (€ 2) J{fuftqff 2014 t 3fl.r?l t T*Aiff 3{S-&q crffi t FaH ftsmrfrd

errra :r* vs 3ltd 6t dT rI afr Ettl/
For an appeal to be filed before lhe CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made

applicable lo Service Tax under Section 83 of lhe Finance Acl, 1994. an appeal against thrs order shall lie before lhe Tribunal

on payment of 10yo of the duty demanded where duly or duly and penalty are in dispute, or penally, where penally alone is in

dispute. provided the amount oi pre-deposil payable would be subject to a ceiling ol Rs. 10 Crores,

Unde. Central Excise and Service Tax "Duty Demanded'' shall inciude :

(i) amount dele.mined under Seclion 11 D;

(ii) amount of errooeous Cenvat Credil taken;

(iii) amounl payable under Rule 6 of the Cenval Credit Rules

- provided fu*her lhal the provisions of lhis Section shall not apply to lhe slay application and appeals pending before

any appellate authority prior to the commencemenl o, lhe Frnance lNo 2) Aci. 2014.

sr.d r{6R 6) Tdtrlvr rr]fd :

Rovision application to Government of lndla:
s€ Jrrllr 6l aFhtTur q6{6' ffifua Frra} .i i+q r.!rz rr€' iinrfi-{q 1994 ft rrn 35EE + crrq cr 6 fi }rfrJla Jl{{
in-a e+na .d-+-r rdtl'or 3rffda l+Ig. tu;a .rrl,a 

"a-q 
airrr d'!n Ffla f-{d aE )r{a EEe F-rri rS t.dr-1t0001 al

i6qr rfrr Fq / -

A revision application lies lo the Under Secretary. to the Governmenl of lndia. Revision Applicalion Unil, Ministry of Finance,
Deparhent of Revenue, 4lh Floor. Jeevan Deep Burlding, Parliament St.eel. New De1hi.110001, under Section 35EE of the
CEA 1944 in respecl of lhe folJowing case governed by first proviso lo sub section (1) of Seclion-3sB ibid:

ufd Fr;{ + ia"fi..!Fgre FFd n idr.r6F,re E+ F.d 4. ffi'rrsr} i ,rsr? rF * craaa t ztrra ur iifr]Ia 6nq? q-

ftr fe$ r-a {J"'r!* s fl r'sF T "I.Fa fi erjre Er Hl irRT rrF&qargRdp .{a } c-F6m e itra FfiS trru-d sr
f+{ir erqr rF fi Frii + r6fi" + erild ari
ln case of iny loss of gtods, where the loss occurs in transit from a factory lo a warehouse or to another factory or from one
warehouse lo another during the course of processing of the goods rn a warehouse or in storage whelher in a factory or rn a

,nrd + EI.{ F;fr {rae q str +t fu,a 6r. tr Trd -+ 
fuiffisr fr qr|fd Fii} rrd q{ rrt 46 idq rsrd aI6 t gE (ftt-.) t

FF fi, 3t ,7rn 6 Era{ Gfr ,r< { er{ +' furd + rS et i
ln case of rettale of duly of excise on goods exported lo any counlry or lerrilory outside lndia of on excisable material used in

the manufacture of lhe goods which are exporled lo any counlry or lerrilory outside lndia.

<ft r.lra tj6 +T T4ard R\. fr"dr $r.d ] arE{, cqril qr 
teTa d Frd fua f+.qr rrqr tt i

ln case of goods exported oulsrde lndia export to Nepal or Bhutan wilhout paymenl of duly.

gq+{d r,ye + fFr4fr 9'aF & }r,ETa * ?F f s{ff rl-c fs tfuArp qd FF* EfiF qraua. * -aa fl;q- fr ?rg t jitr l.l
:i,*r 3l rqqa (ld-d) + "qam Ea ytufrq-s (.i 2i 1998 6r sm 109 a darr Ffa 8r ,? Ttrs JrrEr Frrqlfrt) c{ q- ere fi
qrfta fuE zrt *ri
Credll of any duty allowed to be ulilized towards payment of excise doly on final producls under the provisions of this Acl or
lhe Rules made lhere under such order is passed by th€ Commissioner (Appeals) on or after. the dale appoinled under Sec.

109 of the Finance (No2) Act. 1998

iqitff 3rliai fr dt cftqi qqr riEqr EA-8 t n Er +;erq r;cE;r eF6 {lrfrn) 1M 2001, * h-qa I t' narid Bfffts. t.
.n:rftr t +inrv1 $ 3 s6 i 3iada A. Jrfr Erfr }Rr+d 3{ffa; * qrq {d 3rla:?r q:rffs:nhr St d cft-4i l]-drd Ar i|s
afgcr nnr h t;efq r,qE rF+ l{erfr{c 1944 S um 35-tF } -ra ?qiila ?-id Ar lta-Trt I FrE{ }, -h qr TR-6 *r cq
ai.:a * sr* arft('r I
The above applicalion shall be made in dupl€ate in Form No EA-8 as specified under Rule. I of Central Excise (Appeals)

Rules, 2001 within 3 monlhs from lhe date on which the order sought to be appealed agarnsl is communicated and shall be

accompanied by lwo copies each of lhe OIO and Order ln-Appeal. ll should also be accompanied by a copy of TR 6 Challan
evidencing paymeni of prescribed fee as prescribed under Sectron 35-EE of CEA, 1944, under l\ralor Head of Account.

{;ifu{gl yrd?-a & ql.U FrFr:t t? Firrifr{ eFE *t rIE-rrJr & :tr+ T?F
i6 rcra rca rq drs 6vo rrr ,qq 6F ft d rqa zool- 6r $'?rdri B'{T arc rt{ qfi +r{r {6ff (6 ars rqi t ;qra at ai
Fqt looo / fl el4ala l*-qr rr I

The revision appiicalion shall be accompanied by a tee of Rs. 200^ where the amount jnvolved in Rupees One Lac or less

and Rs 10001 where the amounl rnvolved is more than Rupees One Lac.

a? f€ xr4?r fr fii Ir oE?n F Fffrigr e et r.t+ 4a lfa.l. e F. er=6 nr 8:rrrirEr :*iqa aq i FF{ Frdl rFd 5E r:q &

drrdn$ & ii@.' cA +"! $ "-fii &3, q:nfrtl" xffi4 az-?6{ur *r.+ ifta q rfq sr+t + r.a 3nfr4-d fuq] trat t ri
ln cdse. if lhe order covers vaious numbers of order in Original, fee ior each O l.O should be paid in lhe aforesaid manner
nol withslanding the fact that the one appeal to lhe Appellant Tribunal or the one applicalion to the Cenlral Govl As lhe case
rnay be. is filled to avoid scriploria work if excising Rs 1 iakh fee of Rs. 1001 for each.

q'nicntud amdq ?t6 yfuh"-s. 1975 t rrsff,t t r.+ru { 3rrtrr ('d FFr :nhr fi cfi c{ ftifi.fr 6 50 rq} 6T

;qErT q ?TE6 ftR-c air 6tdT qri6t,r /
One copy ol application or O.l.O as the case may be. and lhe order of lhe adjudicaling aulho.ily shall bear a courl tee stamp

of Rs 6.50 as prescribed under Schedule I in terms oI the Court Fee Act 1975, as amended.

{tFr rf# A#q riqta et6 (d n-dl+.{ 3dHtq arqrfuf{rr (6rf fdF}) 1M 1982 t EFia (Id }4 TiaG.1rF 4[rdi 6]
seFda fli drn tui d 3i-{ tfi Lqra :ttqfi-d RqI rrdr t /

Allention is also invited lo ihe rules covering these and olher relaled malters contained in the Customs, Excise and Service

Appellate Tnbunal (Procedure) Rules. 1982

3iq 3{trdtq c i.6rfr +t rS-{ arfu 6ri t TiritrIi aqrtrF ftT{d rfu aeff,F crfinfi * iaq, $drd,]!f AgFfu n{gl{c
ww1 /.cbec.gov.in 4l -o s'64 t I i
For the etaborate, delailed and latest provisrons relaling lo filing of appeal lo the higher appellale authorrly, lhe appellant may

reter lo the Departmenlal webgte www.cbec gov rn
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:: ORDER. IN - APPEAL ::

M/s. Momai Enterprise, At: Bhogat, Taluka: Jam Kalyanpur, Dist.

Devbhumi Dwarka t'hereinafter referred to as "the appettant") fited this appeal,

against Order-in-Original, No. DC/JAM/ST/06/2015-16 dated 30.10.2015/

03.1'l .20'l 5 (hereinafter referred to as "the impugned order") passed by the

Deputy Comm'issioner, Central Excise Division, Jamnagar (hereinafter referred

to as "the lower authority").

2. The brief facts of the case are that the appettant is hotding Service Tax

registration No. AELPL1589ASD001 for providing services fatling under various

taxabte categories viz, "Manpower Recruitment or Suppty Agency Service",

"Construction services other than residential complex, inctuding commerciat/

industria[ buitdings or civil structures", "Transport of Goods by road/ transport

agency service" and "Supply of tangibte goods service". lntetligence reveated

that the appettant was providing services to their ctients and cottecting Service

Tax but not paying the same to the exchequer. The data received of ACES

system confirmed that the appettant had not deposited Service Tax after

August, 201 1. Therefore, inquiry was initiated against the appetlant, who

submitted atl 'invoices issued by him for the period from 20'10'11 to2017-13,

which suggested that the appettant had atso carried out excavation and fitting

work for some of his customers ctassifiable under "Site formation and

ctearance, excavation and earthmoving and demotition" services in addition to

providing manpower to various customers. The appettant was charging Service

Tax from 2O1O-11 and paid Service Tax of Rs. 1,22,967 l'vide cha[tan dated

05.03.2011 and Rs. 53,9891- vide chatlan dated 11'08'201 1 against the Service

Tax tiabitity of Rs. 6,38,667l- for the period from 2010-11 to 2012-13 result'ing

into short payment of Service Tax of Rs. 4,61 ,6891 ' .

3. 5how Cause Notice No.lV/15'0215f/ADJl20l3 dated 13.01 '2014 was

.issued to the appel.tant demanding service Tax of Rs. 4,61 ,689/-inctuding

Education cess and secondary & Higher Education cess and since the appeltant

had tendered a cheque of Rs. 4,00,000/- votuntari[y, which was deposited into

government account, it was proposed to appropriate the same against their

Service Tax tiabitity and interest. Late fee of Rs' 2,000/- / Rs' 20,000/- was

also proposed to be recovered in the show cause Notice in addition to imposing

penaLty under section 76, 77 and 78 of the Finance Acl, 1994 (hereinafter

referred to as "the Act") upon them.

3 I
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3.1 The said Show cause Notice was adjudicated by the lower adjudicating

authority vide impugned order wherein he confirmed service Tax of Rs.

4,61 ,6891- inctudrng Education cess and secondary &. Higher Education cess

and ordered to appropriate of Rs. 4,00,000- paid by the appetlant and ordered

to recover the batance amount. He also ordered to recover interest under

section 75 of the Act, [ate fees of Rs. 60,500/- under section 70 of the Act and

imposed penatty of Rs. 10,000/- under section 77 of the Act and penatty of Rs.

4,61 ,689t- under section 78 of the Act with an option to pay reduced penatty

as per Section 78 of the Act. The tower adjudicating authority does not impose

any penatty under Section 76 of the Act.

4. Being aggrieved with the impugned order, the appettant preferred the

presentaPpeatonthegroundsthatthetoweradjudicatingauthorityfaitedto

consider the submission made by them; that the department has taken highest

vatue out of invoice vatue, batance sheet value and value shown in Form 26A5

resuttingintodoubtetaxation;thatthebas,isonwhichvalueofservice

providedbythemhasbeenarrivedatbythedepartmentisnotcorrect;that

thefindingsofthetoweradjudicatingauthorityarenotcorrect;thatignorance

is not equivatent to suppression of fact and retied on the judgment in the case

of Bright Security services & Labour contr. reported as 2012 (26) sTR 342 (Tri'-

Bang.), R. Deivendran reported as 2009 (15) STR 256 (Tri"Chennai); that

intention to evade payment of duty is not mere faiture to pay duty' lt must be

something more than that i'e' the assessee must be aware that duty was

teviabte and he must have detiberatety avoided payment of duty and they

reliedonthedecisioninthecaseofTamitnaduHousingBoardreportedasl994

(74) ELT 9 (5C); that no penatty can be imposed when no intention to evade

payment of duty as hetd in the case of SVM Nett Project Solutions Pvt Ltd

reported as 2010 (17) STR 298 (Tri'-Bang'); that they have discharged Service

Tax tiabitity before issuance of Show Cause Notice'

5.ShriVikasMehta,Consuttantappearedforpersonathearingwhereinhe

reiterated the grounds of appeat and apptication for condonation of deaty; that

theyhavestrongmeritifcondonationisgranted;thatthereasonfordealy,is

beyond their controt, the

proprietorshiP firm'

appettant being from vittage and very smatl

4
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FINDINGS:

6. I have carefutty gone through the impugned order, appeal memorandum

and written as welt as oral submissions made by the appeltant. The issue to be

decided in the appeat is whether the appettant is tiabte to pay differentiat

Service Tax, interest and penatties or not.

7. lfind that the present appeat has been fited by the appettant on

70'12.2016 in respect of the impugned order .issued on 30.,10.20,15' The

appettant in Form sT-4 has mentioned the receipt of the impugned order by

them on 09.11.2015, which estabtishes that the appeal has been fited after 407

days from the date of receipt of the 'impugned order by the appettant. The

appettant has fited an apptication for condonation of delay by stating the

reason that sine he is tiving in a smatt vittage and not having knowledge of taw

and procedure to fite an appeat and due to non avaitabitity of a reputed

consuttant/ advocate and they have now approached the consultant and hence

delay occurred and requested to condone the detay'

7. ln tight of the above facts, lfind that the appeal first needs to be

decided on the timitation of time. lfind that the appeat has been fited beyond

g0daysoftherecelptoftheimpugnedorder.TheCommissioner(Appea[s),as

perprovisotoSection83(3A)oftheAct,isvestedwithpowertocondonedetay

of maximum up to thirty days, over and above the normal period of sixty days,

on reasonabte cause being shown. The present appeal is fited beyond stiputated

time timit of 90 day,s provided under the statute. l find no reason to entertain

such an appeat beyond stiputated time timit in the [aw' Therefore, I am of the

considered view that such an appeat is tiabte to be dismissed on the ground of

tim.itation of time atone. Accordingty, I reject the Present appeal on the ground

of timitation of time in fiting appea[.

8. ln view of above facts and tegat position, I reject the present appeal

being time barred and uphotd the impugned order'

q. 3rffi <qnr r$ fi r$ sr{l-a *r frqerr 5Tn-fd dt* tfs-qr drdrtl

g.Theappeatfitedbytheappettantstandsdisposedoffinaboveterms.

$n'-{tdc)
3lg+-d (3Itres)
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