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hppeals No: V2/276/RAJ/ 2016

:: ORDER - IN - APPEAL ::

M/fs, Momai Enterprise, At: Bhogat, Taluka: Jam Kalyanpur, [Dist.
Devbhumi Dwarka |hereinafter referred to as “the appellant”) filed this appeal,
against Order-in-Original No. DC/JAM/ST/06/2015-16 dated 30.10.2015/
03.11.2015 (hereirafter referred to as “the impugned order") passed by the
Deputy Commissioner, Central Excise Division, Jamnagar (hereinafter referred
to as “the lower authority”).

r The brief facts of the case are that the appellant is holding Service Tax
registration No., AELPL1589ASD001 for providing services falling under various
taxable categories viz. “Manpower Recruitment or Supply Agency Service”,
“Construction services other than residential complex, including commercial/
industrial buildings or civil structures”, “Transport of Goods by road/ transport
agency service” and "“Supply of tangible goods service”. Intelligence revealed
that the appellant was providing services to their clients and collecting Service
Tax but not paying the same to the exchequer. The data received of ACES
system confirmed that the appellant had not deposited Service Tax after
August, 2011, Therefore, inquiry was initiated against the appellant, who
submitted all invoices issued by him for the period from 2010-11 to 2012-13,
which suggested that the appellant had also carried out excavation and filling
work for some of his customers classifiable under “Site formation and
clearance, excavation and earthmoving and demolition™ services in addition to
providing manpower to various customers. The appellant was charging Service
Tax from 2010-11 and paid Service Tax of Rs. 1,22,967/- vide challan dated
05.03.2011 and Rs. 53,989/ vide challan dated 11.08.2011 against the Service
Tax liability of Rs. &,38,667/- for the period from 2010-11 to 2012-13 resulting
into short payment of Service Tax of Rs. 4.61,68%/-.

3. Show Cause Notice MNo.IV/15-02/5T/ADJ/2013 dated 13.01.2014 was
jssued to the appellant demanding Service Tax of Rs. 4,61,689/-including
Education cess and Secondary & Higher Education Cess and since the appellant
had tendered a cheque of Rs. 4,00,000/- voluntarily, which was deposited into
government account, it was proposed to appropriate the same against their
Service Tax liability and interest. Late fee of Rs. 2,000/- / Rs. 20,000/ was
also proposed to be recovered in the Show Cause Notice in addition to imposing
penalty under Section 76, 77 and 78 of the Finance Act, 1994 (hereinafter
referred to as “the Act") upon them.
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Appeals No: V2/276/RAJ/ 2016

3.1 The said Show Cause MNotice was adjudicated by the lower adjudicating
authority vide impugned order wherein he confirmed Service Tax of Rs.
4.61.689/- including Education cess and Secondary & Higher Education Cess
and ordered to appropriate of Rs. 4,00,000- paid by the appellant and ordered
to recover the balance amount. He also ordered to recover interest under
Section 75 of the Act, late fees of Rs, 60,500/~ under Section 70 of the Act and
imposed penalty of Rs. 10,000/ under Section 77 of the Act and penalty of Rs.
4.61.689/- under Saction 78 of the Act with an option to pay reduced penalty
as per Section 78 of the Act. The lower adjudicating authority does not impose
any penalty under Section 76 of the Act,

4, Being agerieved with the impugned order, the appellant preferred the
present appeal on the grounds that the lower adjudicating authority failed to
consider the submission made by them; that the department has taken highest
value out of invoice value, balance sheet value and value shown in Form 2645
resulting into double taxation; that the basis on which value of service
provided by them has been arrived at by the department is not correct; that
the findings of the lower adjudicating authority are not correct; that ignorance
is not equivalent to suppression of fact and relied on the judgment in the case
of Bright Security Services & Labour Contr. reported as 2012 (26) 5TR 342 (Tri.-
Bang.), R. Deivendran reported as 2009 (15) STR 256 (Tri.-Chennai); that
intention to evade payment of duty is not mere failure to pay duty. It must be
something more than that i.e. the assessee must be aware that duty was
leviable and he must have deliberately avoided payment of duty and they
relied on the decision in the case of Tamilnadu Housing Board reported as 1994
{74) ELT 9 (5C); that no penalty can be imposed when no intention to evade
payment of duty as held in the case of SVM Nett Project Solutions Pvt Ltd
reported as 2010 (17) STR 298 (Tri.-Bang. ) that they have discharged Service

Tax liability before issuance of Show Cause Motice. i} 1;

5 Shri Vikas Menta, Consultant appeared for personal hearing wherein he
reiterated the grounds of appeal and application for condonation of dealy; that
they have strong merit if condonation is granted; that the reason for dealy is
beyond their control, the appellant being from village and very small

proprietarship firm.
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Appeals Mo: V2/276/RAJ/ 2016

FINDINGS: 4

b. | have carefully gone through the impugned order, appeal memorandum
and written as wel, as oral submissions made by the appellant. The issue to be
decided in the appeal is whether the appellant is liable to pay differential

Service Tax, interest and penalties or not.

r fF | find that the present appeal has been filed by the appellant on
90.12.2016 in respect of the impugned order issued on 30.10.2015. The
appellant in Form 5T-4 has mentioned the receipt of the impugned order by
them on 09.11.201%, which establishes that the appeal has been filed after 407
days from the date of receipt of the impugned order by the appellant. The
appellant has filec an application for condonation of delay by stating the
reason that sine he is living in a small village and not having knowledge of law
and procedure to file an appeal and due to non availability of a reputed
consultant/ advocate and they have now approached the consultant and hence
delay occurred and requested to condone the delay.

7. In light of the above facts, | find that the appeal first needs to be
decided on the limization of time. | find that the appeal has been filed beyond
90 days of the recept of the impugned order. The Commissioner (Appeals), as
per proviso to Section 83(3A) of the Act, is vested with power to condone delay
of maximum up to thirty days, over and above the normal period of sixty days,
on reasonable cause being shown. The present appeal is filed beyond stipulated
time limit of 90 days provided under the statute. | find no reason to entertain
such an appeal beyond stipulated time limit in the law. Therefore, | am of the
considered view that such an appeal is liable to be dismissed on the ground of
limitation of time alone. Accordingly, | reject the present appeal on the ground

of limitation of time in filing appeal.

8. In view of above facts and legal position, | reject the present appeal
being time barred and uphold the impugned order.

o, e mﬂ#ﬂmﬂmmaﬂ#ﬁﬁﬁmmm

g. The appeal fil=d by the appellant stands disposed off in above terms.

PTG
(FAR HAM)
HIgeF (3dT+H)
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