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Date of issue:

3a*r 6r frai6/
Date of Order:
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TqR dfi, sqtrd (3rSr.s), {a-+tc rqru crftd /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

i{c{ }rg-{d/ s5d }r.r+-d/ 3crgfi/ s6lr6 }rj+rd, i41q tdra T6/ d-drfi, lrr+lc I qrrrrn i ,niiqE{l e{rn 3q{Rfua vrt

{d 3rrl$ t qft-d: /

Arising out of above menti.,ned OIO issued by AdditionauJoinvDeputy/Assislanl Commissioner, Cenlral Excise / Service Tax,

Rajkot / Jamnagar / Gandh lham :

$ffi & cffi 6r af;I \rE cifi /Name&Address of the Appellants & Respondent :-

M/s. D & J Enterprise Highual' Road, Near Ganesh Mandir Surad Karadi. Dist : Dwarka -

36t 345

ns }rd:(JSrO t Eqe-a +t{ .qFd ffifu-d d{tS d iq.{ad clffi / qlfufi{ur * sFrr Jq- EIT{ 6{ Ffrdr tl/
Any person aggrieved by thit Order-in-Appeal may file an appeal lo the appropriate aulhotity in the lollowing way.

fffl era .s-frq rdr( lFi \rE d-dt6{ }ffiq 4rqrfufi{sr } cfr lrqrfr, Adtq 
';qr{ 

916 3rEft{Iff .1944 *I lrm 358 +
l#*.t; E; r,rirraisi rr,s+ ar ,r* ao *:ialra ffitu+a;rrt fi sr r+-& t rl '

Appeal lo Customs. Excise & SeNice Tax Appellate Tribunal under Section 358 ol CEA. 1944 / lJnder Section 86 ol lhe

Finance Acl. 1994 an apDeal lies tor'

arftfiIrr FEiE-d t sqBm ,qiff erFJ dfflT g6, idq ,iqrad TF ('q d-dr6{ }Srdtq arqrfu-f{lT *I fae}q 46. *{z icifi a

2 rrn 6'qra ;rs frr.dr +t f,i qrfi qrfrr' u-
ir,".p"""iuun"f, ol Custonrs, Excrse 8 SeNice Tax Appellale Tribunal of west Block No. 2, R.K Puram, New Delhr in all

matters relating to classification and valualion

rq{t+i qfffid lta} I {dI( rI(' Jrffi + rfrr{ ?\ i{rt Jldri {t4l ?Jtr. Arfiq 3Fle ?r;+'d €drn{ i$&q 
-slftarcr

tftrftf *t qfrTF atfr ofe€r etrlz rd {(.Fr* srdfr 3rPrdt jIflE{tqr;- l(o". cn {iI arfr qFc rt

io rt"'w"at regional bench of Customs, ExcBe & Service Tax Appellate Tribunal (CESTAT) al,2"c Floor, Bhaumali Bhawan.

AsaMa Ahmedabad-380016 ir case of appeals olher than as mentioned in para_ 1(a) above

Jrffiq;arqrfurrsr * Enil Jr,ha qEd F{e s ftr a-*q tcra erF rlr+a} iixrEl{& 2001 4 frrF 6 ir }aria Fr,iftn Fsl.

,aa o", fn-S #* cftqt ri aJ futl srar.nGr' I trri i 6s i rr r* cF & qnr-. rfi- t;qre rF1fl]q9l aE fi Frx

]+i a:nqt aqt lrsiir. Tqc 5 i,rg qr I{C €c, 5 Frg 5gF rr 50 FIE Fqt- ds $rrdl 50 ar& 5qF s 3rru4 F d FFe l uLl0/_

#t. s,oooi, dt :irrsr ro,o0ol- qn +r fitrtfra ;rfi. ?!Ei EI cfi iirti d{ -ffqifra rlFr sir raara 8-{tud Jffiq
o'qtii{q a nrs- + 86.{+ .ffrrer{ + arE S ffi rn sAEFa &ir * .'e, aam rrft d4i- ++ 5rc? iarx Rq. ,? 'FI' ,

Fdfoa srF{ 6r rrrdra fr *l ::E lIGr A .il q,?r rd lrdft= i'6fi}r -lrqlGrrn & ?,ra'i F--F i I P.Eia ]rrafl (R 3rrt{) +
Rs yr#a-q *'snr so0l +qr fl Fnifla era 

=-sl 
6rar drrn l/

The appeal to the Appellate lribunal shall be filed,n quadruplicate in form EA-3 / as prescribed under Rule 6 ot Central

Excise iAppeal) Rules, 2OO1 and shalt be accompanied againsl one which at least should be accompanied by a fee of Rs.

t,OOOI- n!.SOObl,, Rs.1O,O00/ where amounl ol dury demand/inrerest/penally/refund is uplo 5 Lac.5 Lac to 50 Lac and

above 50 Lac respeclively in the form of crossed bank drafl in favour of Asst. Registrar o, branch of any nominated public

seclor bank of lhe place where the bench of any nominated public seclor bank of lhe place where the bench of lhe Tnbunal

is silialed Application made fo grant of stray shall be accompanied by a fee of Rs. 500/_

rT+drq;qrq1ti6€r * sffET 3{E-a, fa;a:rfuffqs. tgsl *r trlr s6(1) i 3ia'ld +dr+-{ FrqFqrS 1994 + F-qE 9(1) * a(d

H o*, s.r.r * qn cG.d ,i 6t or sanlt qi 5s* {'I!r f:lq 3rrelr * E-{-r 3rff-fr sl 'r{l d, t{Ar cF €rrr ji riTr-d +t
rral t r.+ cFa c-srFtd dldl qBc) .]fu ari i 6F fr q'-ff sF c'fa * w:r, a6 trcr6{ €I ni4 ,eqg fi frir :ln il4rqr,rqr
l*oiel *o s ar< qr Ts$ ra. S ars rc" 4 50 drq xql' #s xildl 50 dr€r 5q\' H vfu+ I aI *'nrr. 1000/ sqi J000r

+t .rrrr ro oooi 5q, tr Atjl-rd 3r'I erE sl sF sdre Fl AlrrPfd !F ar trrarfr Fdfur irffiq F[rqfufl-]i A Tor e
sr-+rEr!-arlarni?-eeiFrdffieir+d"irdRr"rnffid*grrreimFiq-]IlaE.GrtiiEfudF.q:.4n{zrdra
d-4 8r r€ lnqt ,i BFdr qrfit, 7a- ratua xffiq.-qrqtfl!- E erql RrF t I FFra xra?r r€a j.-?{) + ia.3{rid;-qr + ar:'l

5oo/- icrr Bqift-d eI6 6Fr *TiT dl,r[ I

The appeat under sub seclion (1) of Seclion 86 of lhe Finance Act, 1994. to the Appellate Tibunal Shall be llled in

quadruplicate in Form S.T.5 as !'rescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a

copy oi the order appealed aga qsl (one of which shall be cerlified copy) and should be accompanied by a fees of Rs.

10obl where lhe amounl of ser\'ice lax E rnteresl demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/ where lhe

amount of service tax & inleresl demanded & penalty levied is more than five lakhs bul nol exceeding Rs. Fifty Lakhs.

Rs.i0,O00t where the amount ol service tax & inleresl demanded I penally levied is more lhan fifty Lakhs rupees. in lhe

form of crossed bank draft in tavour ot the Assistant Regislrar of the bench of nominated Public Sector Bank of lhe place

where lhe bench o{ Tribunal ts situaled. / Application made for granl of slay shall be accompanied by a fee of Rs.500l

(i)

(iD

(iiD

(B)



1

(i) Ea lrfufiiqF, 1994 & !.'Rr 86 A ic-cr{T3r} (2) c{ (2A) * i{a-.td -J fi 4d 3lff,, n-dr6{ frtrffdrdr, 1994, * F-{r{ 9(2) !-d

9(2A) * -dd BqiftJ cq-d s.T.-7 i A 3r €dnft lti r(}' Frtr $.qrd. idft'rfiE g6 3r'!rdr sq-rd (rSO, #drq tnE ef6
{dm qrfad }Tan fi cfi'qi {ilra s'{ (rdJt d' r.s cfr TerFra ddl qrG!) rit{ sq{d <arn sdrs+ 3nqrF },ardr 3cq.Fa, +;fiq
riqa T6/ d-{I6r, 6l ]Iffiq ;{r-qlfrr$Tsr at ln*ca rJ +..} +r ffdv li q=ra 3nhr fi cfr et EF{ d TiFrd fl* tffi I /
The appeal under sub section (2) and (2A) of lhe seclion 86 the Fjnance Acl 1994, shall be Jiled in For ST.7 as presc b€d

under Rule I (2) & 9(2A) of the SeNice Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner

Cenlral Excise or Commissioner, Cenlral Excjse (Appeals) (one of which shall be a cerlified copy) and copy of lhe order

passed by the Commissioner authorizing the Assistanl Commissioner or Deputy Commissioner of Cenlral Excise/ Service Tax

to file lhe appeal before the Appellate Tribunal

(ti)

(c)

rftrT 116, fd-q 3?cle rf6 qa tdr-6r 3{q-&q c]fufirrT {ir+'as) * cft J{rdi t Fm-f, i ard., r{.. a[# ]rfuf*{r{ 1944 Ar
tn1r 35('F + liTJl?, * fi ia;ftq yfuh-qs. 1994 *'t rrro 83 + Jiaztfr f{l.6{ +t m dr"l AFrg e rq lrrev + cfa x+Sl-q
clfufi{lT t 3rff, {.i s{q racr{ q6,tqT +T n-rrr } 10 cfrva (109"), { mrr lri;r1ar ffi-d t. w gei-ar, ffi ard-d Efliar
fiarta t, ry grara Rqr ;rq. Erl{ ft a{ URT * liartJ ffr R id ErS ;tF-a tq nfif ae flts rq(' i ,n-6 a F}t

A;frq Srqrd flF \'{ tEr6{ t liaJra "n-ra Bq av rrc6' * Ra uftd t
(i) rrRr l1 A i riaJra asF
(ii) t-ric ;4r €I & ,ri ,roa Trilt
(iii) Me rsr Gqqr{S ; B'-qff 6 + :ia,ja tq rrq

Erd:16 ls as trRr * crdrrF ffi-q (€ 2) sFiftqc 2014 * sifl * $ f4.t'r ]rfr&-q crffi S sftT fusRnlra
lQ{rra' lr$ (.a 3rq-fr si arzl fi d-}u

For an appeal 1o be filed before lhe CESTAT, under Section 35F of the Central Excrse Act. 1944 which is also made
applicable lo Service Tax under Section 83 of the Finance Act, 1994, an appeal against lhis order shall lie before the Tribunal

on payment of 1070 of lhe duly demanded where duty or duly and penally are in dispule. or penalty where penalty alone is in

dispute. provided lhe amount of pre-deposit payable would be subject lo a ceiling of Rs. 10 Crores,

lJnder Central Excise and Service Tax Duty Demanded shall include :

(i) amounl delermined under Sectjon 11 Di

(ii) amount of erroneous Cenval Credil iaken.

(iiD amounl payable under Rule 6 of the Cenvat Credii Rules

- provrded furlher that lhe provisions of lhis Seclion shall nol apply lo lhe slay application and appeals pending before
any appellale aulhonly prior 10 the commencement of the Finance (No 2) Acl. 2014.

rlrf, E{fiR } y-{tfilr Jni6d:
R€vlsion application to Gov6mment of lndia:

ts rralr +'r.{tell]' qrE'sr ffi?d ffrFf,r i, rfrq r.r-c ?F+ yR)F€rF 1994 8r ur4 l5Et a qrrF qad5 a r rF ]l{(p?a *rra piarr qdtelE }-+{F E-aIg ?.a firrs -rrq En'Er .:n pBi. j'de fq raa rse F"i dl rlFS-110001 
+r

F4ar srar arfr(rr / '
A .evision applicafion lies to lhe Under Secretary, lo lhe Government of lndia, Revasion Applicataon Unit, Ministry of Finance
Depa(ment ol Revenue, 4th Floo., Jeevan Deep Building Parliament Streel, New Delhr-110001 under Section 35EE of the
CEA 1944 in respect of lhe following case. governed by firsl proviso lo sub-section (1) of Seclion-35B ibid:

q?erF a 6+{h rsa + FrE A rfl 'l-.qqra 
F6{ir Frd d Eid .FrE.rP t rr<rr aj a qTJrrd fi Eirtf, qr Eifr Jl 6REIA a

,F ?-m ..+ rjr{- 4E r <{t fl.gll ,B qrT;Ta + zt rd r ?Jt er3n irB A ,l ers[oi p FE ;E qFs,t] ] ztrrd l6f Frrqr} qT

F"S 
'l-sR 

aB I F?' a r+slii & "crrr tt/
ln case of any loss of goods, where lhe loss occurs in transit from a lactory lo a warehouse or lo anolher faclory or from one
warehouse lo another duaing lhe course ot processing of the goods in a warehouse or in storage whelher in a ,aclory or in a

ery { q[{ ffi {Ef q1,*{ +t fua +{ 16 Erd S frfuIur * F.Irrd +in- F,rd q{ fl-{t ag i;ffa 5;qd T6 + g. lR-nO ;
FrFa p .t' a{rT t dr6r fu.ff {< q- ei, s} ffi A rrd et/
ln case of rebale ol duly of excise on goods exporled to any country or tenilory outside tndia of on excisabte material used rn
lhe manufaclure of lhe goods which are exponed to any country or lerritory outside lndia.

q'fa riqE_rr6 6r grrdra i4,v kiT rnrd * rnr, iqm qr qa-a +) ma fura B-ar zrw tt /
Ln case of goods exporled outside lndia export to Nepai oi Bhutan, without payment of duly

qtrtts- rFE + )-.cE? 'ra, +^{na-{ 1 Fr fi sqn *{rz Ee ,rfu?q -d 5{+ EE-6 q]aqr+ + --a {E *.r,B e }t n-d

Jrclr iT J'E--r (3rqr{) 4, raRr'ifr {'OrtuF {F 2t 1998 & qT{r 109 r rar'frqa a rB arta ]r:r4 EargtQ a-? ar {? i
crlra fuq ?rt tri
Credil of any duty allowed to be ulilized towards paymenl of excise duty on final products under the provisions of this Act or
lhe Rules made lherc under such order is passed by lhe Commissioner (Appeals) on or afler. the daie appointed under Sec
109 of lhe Finance (No.2) Acl. 1998.

rq{tfa ]rri{a 6I d} cfiiqi cqr {ilFr EA 8 ,i- Jt #r +-fi racr.d rlc6 (Jrfio a-{rrd-ff, 2001, + fr{F 9 * Jra"l-d EhfaE t,
as lna{ t 

-{nqor 
+, 3 6'rE & 3iari-d ft irfr Eri61. r lc{ifi xrnra'* qru {d xr{?r a lrffd 3{ri fr d cfrqi sa-.a ar #

",fd.' Itq 4 a-&s raqrd s-a ffiIfio.F 1944 *r tn, 35.EE + .rFr F*r-j rra I 3re.z?t * sr*o + .+."r in O *.c"
Tisri Ar sr* nr?d! /
The above applicalion shall be made in duplicate in Form No EA-8 as specified under Rule, I of Central Excise (Appeats)
Rules, 2001 within 3 months from the date on which the order soughl lo be appealed aqainst is communicated and si,rall be
accompanied by two copies each o, the OIO and O.der ln-App€al. ll should also be accompanied by a copy of TR-6 Challan
evidencing paymenl of prescribed fee as prescribed under Seclion 35-EE of CEA. 1944. under Major ilead of Account.

q frerur r+ea & Fnr ffifui ?rt'fta 116 4' lrdrrrt *r irs frq
iFi d--.E iaF rr+ Er.l sqi q'i JsE €F | + r-u' 299, sr ll7rna B-ql .rE ritr qE rF,;I,Fff r':F ,1rs sq4 i -_qT { .n
Fq-i 1000 -/ +r rr4 rd Eqr BR' I

The revrslon appicaton shail be accompanied by a fee ol Rs.2O0/- where the amounl rnvolved ln Rupees One Lac or less
and Rs. 1000/' where the amounl involved is more lhan Rupees One Laa.

c? Sn ]rr4?r ,i Fg F ].:a?fl +: TIII,t?r , dt qi,.* ,rF 3{n:. ,;F Fr tF ;Fl tIrTerF, lstr;I d.. ! rfrsr f,rd I-Fd I f,g azq Ei
it' fl tt * f*qr .rA 6? I a{i fi e'. qrreq? jrri-{tq -.qrB-6ro- h .", y*e ar tfa rrr*n 6I 116 ln}aie i*q" .r- F ,
ln c6se il lne order covers varrous numbers ol order. in Orrgrnal lee lor each OlO srould be patd rn the aloresaid manner
not wilhstanding lhe facl lhal the one appeal to lhe Appellanl Tribunal or the one apphcalion to the Centrat co\,.t As lhe case
may be, is filled lo avoid scriploria work if excising Rs. 1 takh fee of Rs 100/ for each.

IryE aEI el+,Iftq{q 1975 *, irasd I * rrfffr{ {o 3nt?r (.E {:r"ra rntr fi cF q{ h!!t-d 6.50 dc-} sT
tlllirq elFF LrE? irrn ddr il.r,riv /

One copiol apphcalron or O lO as lhe case may be, and lhe order of lhe adjudicating authoriry shatl bear a coun lee stamp
ot Rs 650 as prescribed under Schedulel in terms of the Coun Fee Ac1,1975, as amended

f1--r gF+ idq ,aq." ef€. E .-?Er }tiFirq prq'Q-6{E (6ra trfu1 .M 1982 F dF? rd r,q {q1i|d ffrrd) {r
affir r.i i Fi-4a1 *t yl-r at tqra Xl"iF'd +ql Jr.r tt i
Altention is also inv(ed 10 the rules coverng these and olher relaled matters conlained in the Cusloms. Excise and Service
Appellare TflDunal (ProcedJre, Rules. 1982.

3-a 3t4dlq crDErlr +t lr-0-ar (IBd 6ri $ {iiftd aqrc+, ia+Ta 3rt{ ffdir{ crdqrai * ft-q, irq-dFff ia.rrr,nq aETrFc
www cbec gov.in 6i a@ FFA A I /
For lhe elaboraie, delailed and lalesl provisions relating 1o filing of appeal to the higher appettale aurhority, the appe ant may
refer to lhe Depanmenlal webs4e www cbec gov in

(r)
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:: ORDER IN APPEAL ::

M/s. D & J Enterprise, Highway Road, Near Ganesh Mandir, Suraj Karadi,

Dist. Dwarka 361 345 (hereinofter referred to os 'the appettant') hotding

Service Tax Registration under the category of "Transport of Goods by Road"

and "Supply of'fangibte Goods", has fited the present appeal against Order-ln-

Original No. 33,/ADC(BKS)/2015 dated 16.03.2016 (hereinafter referred to os

'the impugned order') passed by the Additional Commissioner, Central Excise

and Service Tax. Rajkot (hereinofter referred to os 'the [ower adjudicating

authority').

2. Briefty stated the facts of the case are that Audit on reconciliation of

the income shown in their books of account with the taxabte income mentioned

in 5T-3 returns of the appetlant found had short payment of Service Tax of Rs.

7 ,51 ,97?l - during 20'10-1 1 .

2.1 Show Cause Notice No.V.ST/AR-lV/DIV-JMN/ADC(SS)/189/2014-1 5 dated

15.12.7014 was issued demanding Service Tax of Rs. 7,51,972l- under section

73(1) of the Act, atong with interest under section 75 of the Act and proposing

penatty under Sections 76, 77 and 78 of the Act. The Show Cause Notice was

adjudicated by the lower adjudicating authority, vide the impugned order

confirming demand of Service Tax of Rs. 7,51,9721 'under Section 73('l ) of the

Act, ordering recovery of interest under Section 75 of the Act and imposing

penatty of Rs.7,5'l .9771 - upon appellant under Section 78 of the Act, with

option that Service Tax atong with interest is paid within 30 days from the

receipt of the impugned order the benefit of reduced penatty of 25% of Service

Tax demanded would be avaitabte. Penatty of Rs. 10,000/- under Section 77 of

the Act was atso imposed, whereas penalty imposed under Section 76 of the Act

was dropped.

3. Being aggrieved with the impugned order, the appetlant preferred the

present appeat, inter olio, on the ground that there is no mention of specific

taxabte service/ctassrfication white demanding and confirming tax and

therefore demand is not sustainabte and in support of this contention they

retied upon the decision of the Hon'bte Tribunat in the case of M/s. Shubham

Etectricals reported as 2015 (40) S.T.R. 1034 (Tri.-Det.) and of Hon'bte Dethi

High Court vide 2016(5)TMl 1055, that the impugned order demanding Service

Tax without specifying the service, is not sustainabte.

-1,*'.
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4. Personal hearinq in the matter was attended by Shri Vikas Mehta,

Consuttant wherein he requested for condonation of detay of 16 days and

requested for one-month time to submit written submission. Next hearing in

the matter was hetd on 03.10.2017 wherein he reiterated the grounds of

appeal and atso submitted a written submission dated 21 .09.2017 inter alio,

stating that Show Cause Notice No. V.ST/15-25/Adj/201 1 dated 15.04.2011

issued for eartier period has stitt not been adjudicated; that they provided

[oca[ transportation service to M/s. Tata Chemicats Ltd; that they prepared

bitts etc. with the aid of the emp[oyees of M/s. Tata Chem'icals Ltd. and those

were retained by them onty; that due to change of staff, they were unabte to

obtain those documents; that the Department passed the order confirming

demand without spetting out the taxabte category; that there is a detay of 16

days in fiting appeat on account of the fact that they had to change their

counsel owing to his inabitity to draft the appeat in time and for this they

retied on the case laws of Shree Royal Potyptast lndustries reported as 2017

(347) ELT 14 (Guj.l and Mst. Katiji and others as reported as 1987 (28) ELT 185

(s.c.).

FINDINGS:-

$b4

5. I have carefutty gone through the facts of the case, the impugned order,

the appeaL memorandum, as weLl as oral and written submissions made by the

appettant. I find that the appettant has fited the appeat delaying it by '16 days

with request to condone the detay on the ground that they had to change their

counsel owing to his inabitity to draft appeal in time. I condone detay under

Section 35 of the Act as it is for 16 days only, whereas detay of 30 days is

atLowed. l, therefore, propose to decide issue. The issue to be decided in the

present appeal is as to whether the appettant is tiabte to pay Service Tax of

Rs.7,51,977/ - for the year 2010-11 in the facts and circumstance of the case. 

$.v)9/
6. I find that Show Cause Notice has atteged short payment of Service Tax

of Rs.7,51 ,972l- for the period 2010-11 from October-2010 to March-2011.

Computation of the Service Tax has been made on the basis of the so-catted

reconcitiation of the income for the year 2010-11 shown in Balance Sheet with

ST-3 returns fited by the appetlant.

6.1 On reconciliation of the income shown in the profit and [oss account

and batance sheet for the year 2010-11, Audit noticed that the appe[tant has

Page No. 4 of 8



Appeat No: Y7l 167 I RAJ 12016

5

short paid Service Tax, whereas, the appettant argued that there is no specific

mention of category of the taxabte service in the Show Cause Notice and thus

the demand or Service Tax without specifying the category of service the

demand is not sustainabte and relied upon Para 11 of the decision of the

Hon'bte CESTAT in the case of M/s. Shubham Electricals which reads as under :-

"11. 1'teither the shov' cause nolice datcd 2l-10-2011 nor the

impug,ed adjudication order dated 18-1-2013 record any

assertioru'conclusion u,halsoever as to which partictlar or speciJic

taxablt service the appellanl had provided. In lhe absence of-un

allegatton o.f having provided a specific laxable service in the show

cause ,,olice and in view 0[ the .failure in the adiudication order as

well, nt ilher the shov' cause notice nor the consequenl adiudication

order c,nrld be sustained."

6.2 I find that the demand of service tax is raised only on the basis of

differences of lncome noticed during the course of audit in the financial

records of the assessee. I atso find that neither show cause notice not

impugned order speaks about how income is retated and attributed to

provisioning of any services by the appettant. The adjudicating authority at

Para 8 of the impugned order has found as under :-

" .. .l find that amount of Rs. 2,08,21 ,383/- as shown under "profit and /oss

amount" fc, the period 1st April 2010 to 31st March, 2011 is inclusive of

sevice tax and hence the benefit of cum-duty price is available to the

Noticee. Trerefore, the taxable value on which the noticee has been

required to i.tay service tax comes to Rs. 1,19,60,826/- wh[ch is mentioned in

the show caruse notlce. On this amount seNice tax of Rs. 12,31,965/- was

required to ne paid by the Noticee. I find that the Noticee has aheady paid

the sevice t:x of Rs. 4,79,993/- during 2010-11 and therefore the Notlcee ls

required to pay the differential amount of Service Tax of Rs. 7.51,972/- under

proviso to section 73(1) of the Financial Act, 1994 along with interest under

section 75 of ihe Finance Act, 1994."

7. I find that adjudicating authority has not provided any reasoning for the

service tax tiabitity white considering the income as value of service provided

as the impugned order does not mention character of services provided by the

appettant for which Service Tax has been demanded / confirmed, which is an

important feature to assess the tax tiabitity as entry of each type of service has

got tegat 'imptications with reference to tax tiabitity, ctassification,

quantification, exemptron, abatement etc. Also, the Appetl.ant has not been

put to notice about the ctassification under which the demand was sought to be

.l
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made. The appeltant has argued that they had provided locat transportation

seryices to M/ s Tata Chemica[s Ltd. which is exempted and atl bitls were

prepared with the hetp of an emptoyee of M/s Tata Chemicats Ltd. and they

are unabte to obtain it as staff has undergone a change. Admittedly, in the case

invotved in the present proceedings, no such proposal to demand Service Tax in

GTA services or Suppty of Tangibte goods for which appetlant was reg'istered

has been made by the department in the Show Cause Notice nor has been

discussed in the impugned order. The appettant is registered under these two

categories of taxable services. GTA services are under RCM and Service Tax is

required to be pirid by the service recipients and not by service providers and

there is no al[egation of providing suppty of Tangibte goods in the Show Cause

Notice. Since, no attegation has been made in the Show Cause Notice as to for

which service denrand is being made, I do not find merit in the impugned order

to hotd income liabte to service tax where nature of services has not been

ascertained ! As such, the impugned order on a faulty Show Cause Notice and

hence, travetled beyond the scope of show cause notice is not sustainabte' I

find that the Hon'bte Karnataka High Court in the case of Mahakoshal

Beverages Pvt. Lto. reported as 2014 (33) STR 616 (Kar) has hetd that demand

of Seruice Tax is not permissibte under a head not proposed in Show Cause

Notice. The detaited order is reproduced as under :-

"3. In response to lhe .show cause notice, reply v'as gben by the

respondent conteruling lhat the respondent wds undertaking

trdn:;porlatiort servit'e and u,as not tunning any manogement and

consulling sc,'vices as proposed in the shov' cause nolice. The original

authority by rder dated 19-12-2005 held that in vieu' of'explanation

ofJ'ered by tht tlssessee though the income was not assessable under

managemenl consultanl service, the some vds sub.iecl lo lLt on

mqndgement c,uxiliary service and uccordingly imposed tar and inleresl

und penolty u,s 76, 77 and 78 of the Act. Being ag.grieved by the suid

ortler, uppeul v,as pre/erred by the respondent before the Tribunal

(ontending thct the order-in<triginal dated 19-12-2005 con/irming the

sales tcx.for tht period.fiom 1-7-2003 to March, 2005 has heen passed in

contrary to ll,e proposal made in lhe shou' cause notice. Il was

specificalll' slated in thc show t'uuse notice thal the income will be

treated as mandgement consultancy service ut',s 7 3 o/ the Finsnce Act,

1991 and the sltow cause notice did not contain any proposul to include

the income lov'ctrds management und business auxiliary charges and the

original aulhori,y haring accepted the contention o[ lhe assessee that the

income did not.iall within the ambit oJ'management consuhuncy service

could nol hat;e imposed scflice tox on auxiliary charges in respect oJ'

which no shou, notice v,as issued and lhe said conlenlion was upheld by

the Tribunal anLl lhe appeal v,as allov'ed and the impugned order-in-

original v'as sel aside by order dated 22-1 1-2006. Being aggrieved b.,-

"\\
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the saia' order, this appeal is filed which is admitted.for consicleration of {?},

the.folk,wing subsIontial quesIions of'Iaw :

q

7
Whether the Assessing Authority has pot pov,er lo

con iirm the demands ttnder shov, cause notice under tli erenl

Heodins and caleporv than the one qllesed in the show cause

noti.'e?

2. Whether the appellate Tribunal was righl in coming

to tl)e conclusion thdt the ingredients oJ proviso to Sec.73

have not been invoked in show cause notice, when show cause

notice in fact mentioned Sec. 73(1)(a) and narrated all the

fucts v,hich are the details o.f ingredients o.f Sec. 73(1)(c), (d)

and (,:1 of the Finance Act, 1994?

3. Ilhether the Tribunal is justified in holding that mere

non4ltoting of sub-,seclion of Sec. 73 oJ'Finance Act, 1991 in

the demund notice can be held to be not invoking the clause

under .\ec. 7 3 (l ) of the Finance Act, I 994'l "

4. Learned counsel .fbr the appellant submilted that a broader view has

to be taken since it i.t mentioned in the show cause nolice that the amount

is chargealtle u/s 7j oJ the Act where the Ser','ice Tax is imposed under

the head 'Business Awiliary Service' and nol 'Managemenl (:onsullancy

Service' as proposed would not make any dilference as the respondent

has admittedly not paid tu and however he is liable to pay the tax and

therelore the order of the Trihunal is liable to be set aside and the

question qfltrw has lo be answered in favour o.f'the revenue. He ulso

submitted lhat mere non-quoting of sub-section would not enable the

respondent io take advantage of the same when imposition of tax is

relatable to rource of teating the income u/s 73(1)@, (d) and (e).

5. We have carefully considered the contenlions urged by the learned

counsel .fbr the appellant. It is clear liom the perusal of the show cause

notice thal a.s culled out above that v,hat --aS DTODO sed was lo imDose

Service Tax amounl of Rs 90.96.501/- u/s 73(1 )h) ofthe Finance Act. In

view of the u:planalion submitted in response lo the show cause notice,

lhe original duthority held that the tar could not hdve been leviable

under the said Act tt/s 73(1)(a). However. lhe oriqinal authoriq,

proceeded to trnpo; e lhe ta)( under the head 'Business Awilktrv Service'

which is taxable u,/s 73(1)(d) and 73(1)(e) The Juct thdt therc w*s no

proposal in the show cause notice to include lhe income as auxiliary

business service is indisputable in view ol the conlents oJ the show cause

nolice and therefore in the absence of any notice issued lo the respondenl

in vie*- of the provisions o.f Section 73, it is clear thal imposition ol lox

and consequenily inlerest and penahy cannot he sustained and the same

has been rightiy set aside by the Tribunal. As no order to treal the

inutme as Busitess Auriliant Semice had been oassed without orooosins

the same to the res ndent in the show cduse nolice the order ssed b

the Tribunal is iustified und substantiLtl oueslion ol ltrw has to be

answered againtl lhe revenue.

6. The decision relied hy the learned counsel .for the appellant is not oJ

uny help in the present case as in the said case, the Supreme C)ourl was

considering regarding classiftcation of goods u/s 26) ofthe Act.

l
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7. Accordingly, we hold that the appeal is devoid of merits. Appeal is

dismissed. ".

IEmphasis supptied]

8. ln view of above, I set aside the impugned order and attow the appeat.

9. 3rqrffi-dtc.arurE-Tfr er€ 3ffi-d rr ftqenr gq{trd afi*. g f+-qr srdrtl

9. The appeal fited by the appettant stand disposed off in above terms.

ov

t\\ nAr

1

R.P.A.D.

Copy for information and necessary action to :-

The Chief Commissioner, GST &
Ahmedabad for his kind information.

3{rrd(3rfrs)

Centrat Excise, Ahmedabad Zone,

2. The Commissioner, GST & Centrat Excise, Rajkot Commissionerate, Rajkot.
3. The Additionat Commissioner, GST & Centrat Excise, Rajkot.
4. The Assistant Commissioner, GST & Centrat Excise, Range Jamnagar.
5. Guard File.

To,

M/s. D ft J Enterprise, Highway Road,
Near Ganesh Mandir, Suraj Karadi,
Dist. Dwarka J61 345.

sfr,

il. fr e i, vcteqg, fr{i fu, rrqer

dE{ fi qrs, qrcr qr{r$, B-dr- tfitrA
{qrGFI 3e? 3U9.
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