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:» ORDER IN APPEAL ::

M/s. D & J Enterprise, Highway Road, Near Ganesh Mandir, Suraj Karadi,
Dist. Dwarka 361 345 (hereinafter referred to as ‘the appellant’) holding
Service Tax Registration under the category of “Transport of Goods by Road™
and “Supply of Tangible Goods”, has filed the present appeal against Order-in-
Original No. 33, ADC(BKS)/2015 dated 16.03.2016 (hereinafter referred to as
‘the impugned order’) passed by the Additional Commissioner, Central Excise
and Service Tax, Rajkot (hereinafter referred to as ‘the lower adjudicating
authority’).

1. Briefly stated the facts of the case are that Audit on reconciliation of
the income shown in their books of account with the taxable income mentioned
in 5T-3 returns of the appellant found had short payment of Service Tax of Rs.
7.51,972/- during 2010-11.

2.1 Show Cause Notice No.V.ST/AR-IV/DIV-JMN/ADC(55)/189/2014-15 dated
15.12.2014 was issued demanding Service Tax of Rs. 7,51,972/- under section
73(1) of the Act, along with interest under section 75 of the Act and proposing
penalty under Sections 76, 77 and 78 of the Act. The Show Cause Notice was
adjudicated by the lower adjudicating authority, vide the impugned order
confirming demand of Service Tax of Rs. 7,51,972/- under Section 73(1) of the
Act, ordering recovery of interest under Section 75 of the Act and imposing
penalty of Rs. 7,51 972/- upon appellant under 5ection 78 of the Act, with
option that Service Tax along with interest is paid within 30 days from the
receipt of the impugned order the benefit of reduced penalty of 25% of Service
Tax demanded woulc be available. Penalty of Rs. 10,000/- under Section 77 of
the Act was also imposed, whereas penalty imposed under Section 76 of the Act
was dropped.

3. Being aggrievec with the impugned order, the appellant preferred the
present appeal, inter alia, on the ground that there is no mention of specific
taxable service/classification while demanding and confirming tax and
therefore demand is not sustainable and in support of this contention they
relied upon the decision of the Hon'ble Tribunal in the case of M/s. Shubham
Electricals reported as 2015 {40) S.T.R. 1034 (Tri.-Del.) and of Hon'ble Delhi
High Court vide 2016(5,TMI 1055, that the impugned order demanding Service
Tax without specifying the service, is not sustainable.
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4. Personal hearing in the matter was attended by 5hri Vikas Mehta,
Consultant wherein he requested for condonation of delay of 16 days and
requested for one-month time to submit written submission. Next hearing in
the matter was held on 03.10.2017 wherein he reiterated the grounds of
appeal and also submitted a written submission dated 21.09.2017 inter alia,
stating that Show Cause Notice No. V.5T/15-25/Adj/2011 dated 15.04.2011
issued for earlier period has still not been adjudicated; that they provided
local transportation service to M/s. Tata Chemicals Ltd; that they prepared
bills etc. with the aid of the employees of M/s. Tata Chemicals Ltd. and those
were retained by them only; that due to change of staff, they were unable to
obtain those documents; that the Department passed the order confirming
demand without spelling out the taxable category; that there is a delay of 16
days in filing appeal on account of the fact that they had to change their
counsel owing to his inability to draft the appeal in time and for this they
relied on the case laws of Shree Royal Polyplast Industries reported as 2017
(347) ELT 14 (Guj.) and Mst. Katiji and others as reported as 1987 (28) ELT 183
(5.C.).

FINDINGS:-

3 | have carefully gone through the facts of the case, the impugned order,
the appeal memorandum, as well as oral and written submissions made by the
appellant. | find that the appellant has filed the appeal delaying it by 16 days
with request to condone the delay on the ground that they had to change their
counsel owing to his inability to draft appeal in time. | condone delay under
Section 35 of the Act as it is for 16 days only, whereas delay of 30 days is
allowed. |, therefore, propose to decide issue, The issue to be decided in the
present appeal is as to whether the appellant is liable to pay Service Tax of
Rs. 7,51,972/- for the year 2010-11 in the facts and circumstance of the case.

6. | find that Show Cause Notice has alleged short payment of Service Tax
of Rs. 7.51,972/- for the period 2010-11 from October-2(M10 to March-2011.
Computation of the Service Tax has been made on the basis of the so-called
reconciliation of the income for the year 2010-11 shown in Balance Sheet with
5T-3 returns filed by the appellant.

6.1 On reconciliation of the income shown in the profit and loss account
and balance sheet for the year 2010-11, Audit noticed that the appellant has
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short paid Service Tax, whereas, the appellant argued that there is no specific

mention of category of the taxable service in the Show Cause Notice and thus
the demand of Service Tax without specifying the category of service the
demand is not sustainable and relied upon Para 11 of the decision of the
Hon"ble CESTAT in the case of M/s. Shubham Electricals which reads as under :-

“11. Neither the show cause notice dated 21-10-2001 nmor the
impugned  adivdication  order  dated  I8-1-2003 record  any
assertion conclusion whatsoever as lo which particular or specific
texabie service the appellant had provided. In the absence of un
allegation of having provided a specific taxable service in the shaw
cause notice and in view of the failuwre in the adindication order as
well, meither the show cause notice nor the conseguent adfudication
arder could be sustained ™

6.2 | find that the demand of service tax is raised only on the basis of
differences of Income noticed during the course of audit in the financial
records of the assessee. | also find that neither show cause notice not
impugned order speaks about how income is related and attributed to
provisioning of any services by the appellant. The adjudicating authority at
Para 8 of the impugned order has found as under :-

* | find that amount of Rs. 208 21 383~ as shown under “profif and loss
amount” for the period 1 Apni 2010 to 31% March, 2011 is inclusive of
senace fax and hence the benafil of cum-duty price is avadWable lo the
Noficee Tihersfore. the taxable value on which the nohcee has been
required lo pay sanice lax comes fo Rs. 1,18,60, 826~ which is mentioned in
the show cause notice. On this amoun! service fax of Rs 12,31 265~ was
required to pe paid by the Noticee. | find that the Noficee has alrsady paid
the sarvice tax of RS 4.79.993¢ guring 2010-11 and therefore the Nolices 15
required to pay the differential amount of Service Tax of Rs. 7,51 972" under
proviso fo section 73(1) of the Financial Act. 1994 along with interest under

saction 75 of the Finance Act. 19584.° A
—ﬂi\,‘j.:l,_h )
i _,..r"....rﬂ-

7. | find that adjudicating authority has not provided any reasoning for the
service tax liability while considering the income as value of service provided
as the impugned order does not mention character of services provided by the
appellant for which Service Tax has been demanded / confirmed, which is an
important feature to assess the tax liability as entry of each type of service has
got legal implications with reference to tax liability, classification,
quantification, exemption, abatement etc. Also, the Appellant has not been
put to notice about the classification under which the demand was sought to be
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made. The appellant has argued that they had provided local transportation

services to M/s Tata Chemicals Ltd. which is exempted and all bills were
prepared with the help of an employee of M/s Tata Chemicals Ltd. and they
are unable to obtain it as staff has undergone a change. Admittedly, in the case
involved in the present proceedings, no such proposal to demand Service Tax in
GTA services or Supply of Tangible goods for which appellant was registered
has been made by the department in the Show Cause MNotice nor has been
discussed in the impugned order. The appellant is registered under these two
categories of taxable services. GTA services are under RCM and Service Tax is
required to be paid by the service recipients and not by service providers and
there is no allegation of providing supply of Tangible goods in the Show Cause
Notice. Since, no allegation has been made in the Show Cause Motice as to for
which service demand is being made, | do not find merit in the impugned order
to hold income liable to service tax where nature of services has not been
ascertained | As such, the impugned order on a faulty Show Cause Notice and
hence, travelled beyond the scope of show cause notice 5 not sustainable. |
find that the Hon'ble Karnataka High Court in the case of Mahakoshal
Beverages Pvt. Lte. reported as 2014 (33) STR 616 (Kar) has held that demand
of Service Tax is not permissible under a head not proposed in Show Cause
Notice. The detailed order is reproduced as under :-

"3, In response to the show cawse notice, reply was given by the
respondent t'rnu'e'm.l'fﬂg thear  the rr.ﬁ;mmﬂ'nr way  undertaking E
transpaortation service and was nol runnming ame management  and L
consulting services as proposed in the show cause notice. The original
authority by ovder dated 19-12-2003 held thar in view of explanation
offered by the assessee though the income was not assessabfe wnder
management  consuliant  service, the same was subject 1o tax on
management cuxiliary service and oecordingly impoyed tax and interest
and penalfty ws 76, 77 and T8 of the dct. Being aggrieved by the said
order. appeal was preferred by the respordem before the Tribunal
comfending thot the order-in-original dated 19-12-2005 confirming ihe
sales tax for the period from [-7-2003 1o March, 2005 fas beer passed in
confrary o the proposal made jn the show cause notice. [I way
specifically stated in the show cause notice thai the income will be
treated as management conswltancy service ws 73 of the Finance Act,
1994 and the show cause notice did not contaln any propasal fo faclde
the income fowards management and business auxiliary charges and the
ariginal authority having accepted the contention of the assessee that the
income did not jall within the ambit of management consullancy service
conld mot have mposed service tax on auxilfary charges in respect af
which mo show movice was bsswed and the said comeniion was upheld by
the Tribunal and the appeal way allowed and the impugned order-in-
origimal was sef aside by order daied 22-11-20006. Being aggrivved by
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the saxie! order, this appeal s fifed which is admitted for consideration of
the fellowing subsiantial guestions of law

e Whether the Assessing Authority has gol power [0
cont/lrem the demands under show cause notice under differem

nofice?

2. Whether the appellate Tribumal was right in coming
ta the conclusion that the ingredients of provise to Sec. 73
harve not been imvoked in show cause notice, wien show cauxe
notice in fact mentioned Sec. T3 ial and narrated all the
facts which are the details of ingredients of See. 7301 ne). id)
and (o) of the Fingnce Act, 19947

i A Whether the Tribunal is justified in holding that mere
mon-guoting of sub-section of Sec. 73 of Finance Aci. 1994 in
the demand nofice can be held o be not imvoking the clause
wrnder Sec. 7301 ) of the Fimanee Act, 199487

4. Learned counsel for the appellant submiited that o broader view has
to be taken since 1 ix menrioned in the show cause notice that the amount
iv chargeable ws 73 of the Aer where the Service Tax is imposed under
the head “Business Auxiliary Service " and nor “Management Consultancy
Service " as proposed would not make any difference as the respondent
has admittedly nor paid tax and however he is liable 1o pay the tax and
therefore the order af the Tribunal is lable 10 be ser aside and the
guestion of law has to be answered in favour of the revenue. He also
submitted thar mere non-guoting of sub-section would nor enable the
respondent o take advantage of the same when imposition of lax s
relatable to source of rreating the income w's 7301 )c), d) and (e,

5. We have carefully considered the comentions urged by the learned
connsel for the appeilant. It ix clear from the perusal of the show cause
notice that av culled owt above that what w apoaved ways fo_impose
Service Tax gmownt of By 90,96 501 - wx 73¢1iia) of the Finance Aet. In
view of the explanation submitted in response fo the show cause notice,
the original cuthority held thar the tax could not have been leviable
uneler the soid Act ws T30, However, the origingl authority
proveeded to impose the tax under the head 'Business Apxiliary Service’
which is tacaife w'y T30 and T30 e). The fact that there was no
proposal in the show cauxe notice 1o include the income ay auxiliary
business service is indisputable in view of the contents of the shinw cause
notice and therefore in the absence of any notice 1ssued 1o the respondent
in view af the provistons of Section 73, it s clear that imposition of fax
and consequenddy imterest and penalty cannot be sustained and the same
has been right!y set avide by the Trilunal As no order to treal the
income as Business Auxiliary Servige had been passed withow proposing
the samg 1o the respondent in the show cause notice, the order passed by
the Tribunal iy justifled and substaniiol guestion of law has (e be
amswered geainad Ihe revene.

B, The decision relied by the learmed cownsel for the appeffant is m of
any help in the present case as in the said case, the Supreme Court was
constdering regarding classification of goods w's 261 of the Act

"

P
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A Accordingly., we hold that the appeal is devoid of merits, Appeal is
dismixsed
[Emphasis supplied)
8. In view cf above, | set aside the impugned order and allow the appeal.

9. 3nfiererdl gan Za #1837 Aenr soveE a8 & R A
9. The appeal filed by the appellant stand disposed off in above terms.
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Copy for information and necessary action to ;-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

3. The Additional Commissioner, GST & Central Excise, Rajkot.

4. The Assistant Commissioner, GST & Central Excise, Range Jamnagar.

5. Guard File.
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