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. ORDER N APPEAL :: 7
The Principal Commissioner, Central Excise & Service Tax, Rajkol (hereinafter
referred to as “appellant”) has filed the present appeal against Refund Order No.
A/REF/2016-17 dated 31.05.2016 (hereinafter referred to as “impugned order’) passed by
the Assistant Commissioner, Central Excise Division-ll, Rajkot (hereinafter referred to as
“sanctioning authority”) in the case of M/s, Blue Lake Ceramics, B-A National Highway,
Wankaner (hereinafter referred to as “respondent”).

2, Briefly stated. facts of the case are that respondent is registered Central Excise
assessee, engaged in manufacture of Ceramic Wall Tiles falling under CETH 69 of the
First schedule to the Central Excise Tariff Act, 1985 which are assessed to Central
Excise duty under Section 4A of Central Excise Act, 1944 (hereinafler referred to as “the
Act”). The factory premises of the respondent were searched by Officers of the depariment
on 23.02 2012 and incniminating documents/records were resumed under Panchnama. The
respondent tendered post dated cheques totally amounting to Rs. 14,00,000/-, which were
realized by the department on 29.02 2012, 13.03.2012 and 27.03.2012,

2 1. Show Cause Notice No. V.69/AR-WNR/Div.IFADC/2013 dated 01.10.2013 was issued
proposing recovery of Central Excise duty of Rs.15,46,061/- under Section 11A(4) of the Act
along with interest under Section 11AA (earlier 11AB) of the Act: to impose penally under
Section 11AC of the Act and also to impose penalty under Rule 26 of the Rules upon Shri
Mahesh D. Panara. Partner of the respondent and their buyers, which was adjudicated by
the Additional Commissioner, Central Excise, Rajkot vide Order-in-Original No.
18/JC/BKS/2014-15 dated 20.02.2015 wherein he confirmed demand of Central Excise duty
of Rs. 15.46.061/- under Section 11A (4) of the Act along with interest under Section 11AA of
the Act and appropriated Rs. 14,00,000/- against the confirmed demand of duty; imposed
penalty of Rs. 1546,061/- under Section 11AC of the Act on the respondent also and
imposed penalty of Rs. 2,50,000/- upon Shri Mahesh D. Panara, Partner of the Respondent,

22 Being aggrieved with the said Order-in-Criginal, the respondent and others had
filed appeals before the then Commissioner (Appeals), Central Excise. Rajkot, who vide
Order-in-Appeal No. RAJ-EXCUS-000-APP-061 to 067-15-16 dated 23.02.2016 allowed
all the appeals and set aside the Order-in-Original. Consequently, the respondent filed
refund claim of Rs. 14,00,000/- on 04 05.2016 which was sanctioned by the sanctioning
authority vide impugned order Wahas
gl

3 Being aggrieved with the impugned order, department preferred the present

appeal, interalia, on the following grounds: -

(i) The sanctioning authority has erred in sanctioning the refund by not considering

the aspect whether subsequent to investigation, the respondent has collected any
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amount towards Central Excise duty liability from their buyers towards sale of illicit
clearance or otherwise since during the course of inveshgation, the buyers had also
confessed the illicit purchases from the respondent or as o whether the said assessee
had sold the goods clandestinely to various customers inclusive of duty elements or
otherwise. The sanctioning authority has failed to consider the doctrine of unjust
enrichment while sanctioning the refund claim, If the respondent has recovered Central
Excise duty on the goods sold to their buyers, it is sufficient to presume that incidence of
duty has been passed on and the amounts recovered towards Central Excise duty from
their buyers will be transferred to Consumer Welfare Fund. The respondent has not
provided any supporting documents establishing that incidence of duty was actually not

passed on to any other person

(il The sanctioning authority has made contradictory findings treating the payment of
Central Excise duty as ‘deposit’, whereas, the facts of the case are that the respondent
had voluntarily credited Rs  14.00,000/- into Government exchequer and appropriated
against confirmed duty. The department relied on Hon'ble CESTAT, New Delhi's Final
Order No. C/81/2010 (PB) dated 28.06.2010 in the case of Seaking Marine Services
reported as 2010 (258) ELT 113 (Tri. - Del.}.

4, Personal hearing in the matter was attended to by Shri Chetan Dethariya, Chartered
Accountant. who submitted detailed written P.H. submissions with supporting case laws and
submitted that Rs. 14.,00,000/- were deposited by the respondent in 2011-12 and this was
shown in Balance Sheet of 2011-12 and onwards as depositiadvances with Assistant
Commissioner, Central Excise, till refund was granted in 2016-17. that question of unjust
enrichment does not arise as the amount has nevef bean recovered from any
anelcustomers: that Certificate of Chartered Accountant was provided to this effect. the
basis on which impugned order has been passed by the Assistant Commissioner, that all
relevant documents were filed to Assistant Commissioner, Central Excise Division-1l, Rajkot
and hence appeal of department is not correct and may be rejected on merits. The appeal
filed by the department was not attended 10 by any officer though P.H. notices were issued

to them. 0 _kt | ;

41 The respondent in their written P.H. submission has submitted as under. -

() The respondent had filed refund claim along with Audited Balance Sheet for FY
2011-12 o FY 2014-15. which clearly establish that Rs 14,00,000/- paid by the
respondent dunng inveshgation was shown under the “Current Asset and Advances’.
Further, the respondent had also submitted Cerificate from Chartered Accountant
certifying that respondent has not passed on Central Excise duty of Rs 14 00,000/ to
their customers. The above are again submitted during P H. of the Appeal

Page Mo 4ot 10
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(i)  The allegations of the department are factually incorrect because no finished
excisable goods had been cleared clandestinely without payment of Central Excise duty
by them and whatever finished excisable goods had been manufactured by them, they
had been removed from the factory in proper and accounted manner. The Honble
Commissioner (Appeals) vide Order-in-Appeal dated 23.06.2016 had, therefore, set

aside order confirming demand of Central Excise duty and penalty imposed on them

(it  The demand of duty in this case was Rs. 15.46,061/- but they had deposited Rs.
14,00,000/- only during investigation. These deposils were made cnly as a law-abiding
respondent and to show their bonafide and therefore the fact of the disputed amount
though deposited by them cannot be considered as an evidence of accepting these
liabilities as they have countered the order of Additional Commissioner and got that
order set aside by the then Commissioner (Appeals), Rajkot. The appeliant relied on
decisions of Hon'ble High Court of Gujarat in the case of Parle International Lid
reported as 2001 (127) ELT 329 and of the Hon'ble CESTAT in the case of Shakli
Chemical Industries reported as 1985 (76) ELT 410 in this regard. Besides this. the

respondent relied on the following case-laws also-

« Ebiz Com Pyt Lid — 2017 (49) STR 3808 (All )

» Pricol Ltd — 2015 (320) ELT 703 (Mad }

s Jayant Glass Inds. (P) Ltd. = 2003 (153) ELT 188 (Tr. = LB)
e Aadishwar Motors (P) Ltd, — 2014 (3) STR 328 (Tn - Ahmd )
« ITC Ltd. — 2005 (178) ELT 15 (SC)

FINDINGS: - Wodws—

o | have carefully gone through the facts of the case. impugned order, appeal
memorandum and submissions made by the appellant. The issue to be decided is whether
in the facts and circumstances of the present case, the impugned order passed by the lower
adjudicating authority sanctioning refund claim of 14,00,000/- 5 correct or not

6 The records reveal that the respondent had paid Rs. 14,00,000/- vide GAR 7 challans
dated 20.02.2012, 13.03.2012 and 27.03.2012 and SCN dated 01 10.2013 had demanded
Central Excise duty of Rs 1546061/ which was confirmed by the then Joint
Commissioner. Central Excise, Rajkot vide Order-in-Original No. 16/JC/BKS3/2014-15 dated
26.02.2015 and he appropriated Rs. 14 00,000/ against demand so confirmed. The
respondent & others had preferred appeal before the then Commissioner (Appeals), Central
Excise, Rajkot who vide Order-in-Appeal dated 25.02 2016 allowed the appeals filed by the
respondent and their Pariner and accordingly respondent claimed for refund of Rs
14.00.000/-. which was sanctioned, hence present appeal by the department
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7 The department has contended that the sanctioning authority has sanctioned

refund without taking into consideration the aspect whether subseguent o investigation,
the respondent has collected this amount as Central Excise duty from their buyers as
the buyers had confessed illicit purchases from the respondent or whether the said
assessee had sold the goods clandestinely to various customers inclusive of duty
slements or otherwise. The respondent argued that these allegations are factually
incorrect because no finished excisable goods had been cleared by them clandestinely
without payment of duty and that the Hon'ble Commissioner (Appeals) vide Order-in-
Appeal dated 23.02.2016 had sel aside demand of Central Excise duty as well as
penalty imposed on them. | would like to produce relevant Paragraphs of the Order-in-
Appeal passed by the then Commissioner (Appeals), Central Excise, Rajkot as under -

7.1 . In the instant case, the show cause notice s absolulely sient on
the aspect of procurement and excess ufilizabon of raw malenals used for the
production of alleged clandestinely removed goods. The mvestigation has also
failed o fook info the aspect of consumption of electncity. Neither has the
investigation been extended to the transporters of such allegedly Micitly cleared
goods, Further, the investigation has failed to brng on record vital evidence in
the form of flow back of funds

7.2 The present case has been booked on the basis of one excel
document found i the computer of the appellant On the basis of such excel
sheat confessional stalements of various persons have been recorded
However. there is no documentary evidence to corfoborate the stalements af
the concemed persons

B

7.5 The above amply demonsirates thal for the purpose of
establishing the charges of clandestine production and clearance, the
investigation has ta bring on record malenisl evidence regarding procurement
and utilization of excess raw maletials, excess consumption of electricity
transporters documents and mos! importantly the financiai fow-back In the
instant case, | find that none of the above paramelers have been ceall with by
the revenue and the show cause notice 5 absolutely sdenl on these aspecls
Thus. | find that there i compiete lack of evidence to substantiate the charges in
the show cause nofce,

8 Further, | find that reliance has been placed on the sorting regisier
of the appeliant and an Annexure marked C has been prepared which shows
the comparison of the manufactured quantity shown in the sorting reqister vis-a-
vis the DSA. A statemert in s regard has been extracled from Shn
Maheshbhai D. Panara lo the effect that the appellants enfer less production in
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Daily Stock Register as companed to actual production and they clear the

differential quantity withou! issuing invoice and withou! paymant of dufy. On
going through the Annexure - C, it is apparent thal each enlry which has been
done date-wise indicales that the production of wall liles shown n the Daily
Stock Register under the grade ECO-IV is higher than that shown in the sorting
report.  The confessional statement wouwld mean that the appelants have
actually manufactured a lesser quantify of ECC-1V tles and shown a produchion
on the higher side in the Dady Stock Register The effect that such a practice
would have on the appellants is thaf they would be required fo show clearance
and resultantly pay duty on a quantity of tiles that they had never manufactured
it is beyond human logic that any prudent person would show excess quaniity im
the Daily Stock Account than that actually manufactured. Placing reliance on the
soring register and the statement extracted in this regard gives nise fo such an
absurd situation. Thus. | find that the sorting reguster and the stafement cannol
be relied upon as evidence in view of the conlradictory inference that can be
drawn from such evidence. The above discussion clearly indicates thal proper
evidence is reguired fo substantiate the charges of clandestine removal The
revenue’s reliance on such distarted evidence is not sustamnable especially in
light of the ahove discussions.

10. Further, | find tha! the appeliant have contended that the
opportundy of cross examination was not extended lo them. In such
circumstances, the charges cannot be sustaned by merely redying on the oral
statements

11 In view of the above discussion, | find that the revenua has fared
to bring an record any independent evidence in the form of documenis or
financial fow-back to eslablish the charges of clandestine production and
removal. In view of the lack of cogent evidence, | find that the charges leveled in
the show cause nohce are not sustainable and the impugned crder s nol
sustamable. Accordingly, | sel aside the impugned order and aliow the appeals
fited by the appaliants.

{Emphasis supphed)

A
e

The findings of the above order clearly establish that the department could not

make out a case of clandestine clearance of finished excisable goods without payment of
Central Excise duty by the respondent. The contention of the department that the
sanctioning authority has not verified the aspect that the respondent has collected any
amount from their customers subsequent to investigation does not seem to be convincing
in view of facts discussed in Paragraphs 9 to 92 as discussed below and therefore
cannot sustain. The department has just made argument in appeal without adducing any
evidences in this regard in appeal memorandum and therefore the same is required to be
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B n b
rejected.

B1  The department has also contended that sanctioning authority has erroneously
treated the payment of Central Excise duty as ‘depaosit’. There is no dispute that the
respondent had deposited Rs. 14,00,000/- through account payee cheques in favour
of department which was encashed on 2802 2012, 13.03.2012 and 27.03.2012,
during investigation itself, however the department had alleged evasion of Central
Excise duty only of Rs. 1546,081/- on 01.10.2013 and was confirmed by the
adjudicating authority, which was set aside by the Commissioner (Appeals), Central
Excise, Rajkot. The department has challenged this Order-in-Appeal before Hon'ble
CESTAT, Ahmedabad, however the appeal of the department is pending. Therefore,
the amount of Rs. 14,00 000/- paid by the respondent is required lo be lreated as
deposit. | find that the Hon'ble CESTAT, Ahmedabad in case of Nissan Copper
Limited involving identical facts reported as 2015 (329) ELT 843 (Tri, — Ahmd.) has

held as under: -

3. Ld Counsel brings to my nolice the factual position. It 15 his subrmmission thal
the investigating officers during the investigation has made the appellant debit the
amounl of Rs 835000~ in the cenval account. He would submit that the
investigation which was camied oul, ended in an order wiich is in the favour of
appeflant by the Tribunal vide Order No. MA14T0-147 T/WZEB/AHLD/Z2010, daled 24-
8-2010. Having won in the Tribunal, the appeilant preferred the refund claim of the
amaunt debited by them. He wouwld submit that this issue is no move res infegra in
as much as vanous decisions of the Tribunal and also as judicial fora have
seftled the law that the amounls pad during the investigation stage and if an
appeal is Med the said amount is to be refunded fo the assessee. He said that this
ratic has been laid down by the constiltulion Bench of Supreme Court in the case
of Mafatlal Industries Lid - 1997 (89) EL.T. 247 He would subymid that this view
has been followed by the Tribunal in the followmng decisions

1. CCE. Raipur v Indian Ispat Works Pvt. Lid - 2006 (3) S T.R. 161
2 Laxmi Board & Paper Mills Ltd. v. CCE. Mumbai - 2007 {208) EL T 384

3 CCE Vadodara v. Swiss Glass Equipments Lid. - 2013 (290 EL T 417

4, Jupiler Cement Industnes Lid v. CCE, Rajkol - 1998 {102) EL T 308 E‘”‘”ﬁ —

3.1 It is his submission that the guestion of unjust ennichmen! which has been
raised by the lower authorties is also unsustainable as Hon'ble High Court of
Punjab & Haryana in the case of CCE, Chandigarh v. Modi Oil & General Mills -
2007 (210) EL T 342 specifically setlfed the law that the amoums have been
debited or paid after the date of clearance, the question of unjust enrichmeant does
nol anse. It is also his submission that these sellfed law as o if an amount is paid
and the malter is lifigated before the judicial fora. it would amount fo payment of
sard amount wider protest

9 in the factual malrix as stated above, | find that the id. Counsel was carract in
stating that the issue is now sgquarely covered by the vanous decision cited fum
and as indicated in the Paragraph 3 In_my considered view, the ratio of the
judgments of the Tribunal clearly hold thal if any amownl 15 pasd fo the Revenye
during the investigation and successhidly challenged before [he higher judicial
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fora, such an amount needs to be considered as deposit and refund needs to be
sanclioned. In the case in hand, i is the isswe and having succeeded before the

Tribunal, the Revenve could nol hold back an amount which is due o the
assessae. Yot another pant which has been raised by the lower authorfies with
regard to the amount not being pard (under profest) which in my view is incomact
propasition of the law in as much,_thal when an assessee prefers an appeal it

f tantamount not to accepting th of the Revenue and the amoun! paid
i% in dispute. In my view, the question of unjus! enrichment also will not anse as
correctly slated by the Id Counsel that the amounts were debited by the appelant
on an allegation that they have removed the goods without paymertt of doly
aflegation sel aside by the higher court. The judgment of the Honble High Court
of Punjab & Haryana is direclly on the point and covers the issues in favour of the

appelant.

{Emphasis supplied)

(,

The Hon'ble High Court of Madras in the case of Pricol Limited reported as 2015
(320) ELT 703 (Mad ) has held that any deposit made during investigation but order is
challenged, has to be treated as deposit under protest and therefore, the principles of

unjust enrichment does not apply in such cases, as under -

7. The first question of law, which is raised relales fo the plea of unjust
ennchment and much emphasis s lad on the decision of the Supreme Courf in
Mafatlal industries case [1997 (89) EL.T. 247 (5.C )] Relevant portion of the
order passed by the Supreme Court in Mafatial Indusires case (supra) has been
extracted in the grounds (b) and {c). There is no dispute with regard o the
proposition of law as laid down by the Supreme Court In the presenf case. as 15
evident from the records, it is not a case of refund of duly. It is a pre-deposit made
under protest at the lime of investigalion, as has been recorded in the onginal
proceedings i#selfl In this regard, it has fo be nobiced that i _has been [he

consistent view laken by the Courts that any amount, thal 15 deposited -_J_fgﬂm the
pendengy of adjudication proceedings or investigation is in the nature of deposit
made under protest and_therefore, the principles of unjust enrichment does nof
apply. The above said view has been retterated by the High Court of Bombay in
Suvidhe Lid. v. Union of India - 1996 (821 EL T 177 (Bom ), and by the Gujarat
High Court in Commissioner of Customs v. Mahalaxm Exports - 2010 (258)
ELT 217 (Guj) which has been followed in varous cases w1 Summerking
Electricals (P) Ltd v. CEGAT - 1998 (102) EL.T 522 (All). Parle Intermational
Lid v. Union of india - 2001 (127) EL.T. 329 (Guy.) and Commissionar of Cenfral
Excise. Chermai v. Calcutta Chemical Company Lid - 2001 {133) ELT 278
{Mad ) and the said view has also been mamiained by the Supreme Court in
Uinion of india v. Suvidhe Lid - 1997 (84) EL T A159 (5.C ). There are also very
many judgments of vanous Courts, which have also reileraled the same principies
that in case any amount is deposited during fhe pendency of adudication
proceedings or investigation, the satd amount would be in the nature of depasit
under profest and. therefore, the prnciples of unst ennchment would not apply
in view of the catena of decisions, avafable on s ssue s Court answers the
first substanhal queshion of law against the Revenwe and in favour of the

AS58S58E

{Emphasis supphed)

el &
Tel™ '.'.! )

The department has contended that the respondent has not provided any
supportive documents establishing the fact that incidence of duty was actually not

passed on to any other person. The respondent has countered this argument by stating

that they had filed refund claim along with Audited Balance Sheets of the respondent for
the FY 2011-12 to FY 2015-16 wherein Rs. 14,00,000/- paid by the respondent is shown
under the head of “Current Assets - Loans & Advances and they had also submitted
Certificate dated 03.05.2016 of an independent Chartered Accountant certifying that
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respondent had not passed on Rs. 14,00,000/- to their customers. The respondent has

submitted copy of refund claim along with copy of Audited Balance Sheets from F.Y
2011-12 to F. Y. 2015-16 and Certificate of Chartered Accountant submitted to the
sanctioning authority. On perusal of the sad documents, | find that appellant has
accounted for Rs. 14,00,000/- paid by them during investigation under the head "Current
Assets- Loans and advances throughout the period from deposit to sanchtion of refund
Therefore, | find that the respondent has proved that the incidence of Central Excise
duty has not been passed on by them to their customers or any other person, Hence, |
find that the refund claim filed by the respondent is not hit by bar of unjust enrichment
and the sanctioning authority has correctly sanctioned refund claim in favour of the

respondent.

10.  In view of above factual and legal position, | find no reason to interfere with the
findings of the sanctioning authority and hence, | uphold the impugned order and reject

the appeal filed by the department.

von  TEUTEHE T ad &1 e afte w Fiver e @i @ e 2
10.1. The appeal filed by the department stands disposed off in above terms.

i - 1.-‘»"‘",‘
BN
(AN Helm)
TR (HTEH)

By Regd. Post AD
To. - ) S _ - ) B
M/s. Blue Lake Ceramics, 7 g e
8-A National Highway. -3 RS 15, |
Wankaner ~  j@@RR e
Copy for information and necessary action to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zong, Ahmedabad for his kind
infarmation.

2) The Commissioner, GST & Central Excise Commissionerate, Rajkot

3) The Assistant Commissioner, GST & Central Excise Division-II, Rajkot.

4) Guard File.

Pags Mo 10aF 10



