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:: ORDER-IN-APPEAL ::

Mis. Raviraj Infraprojects Private Limited, 304-307, Shopping Point, Digjam Circle,
Jamnagar — Khambhaliya High-way, Jamnagar (hereinafier referred to as "appellant’)
fled present appeal against the Order-in-Original No. 4/ADC/PV/2016-17 dated
26.07 2018 (hereinafter referred to as “the impugned order’) passed by the Additional
Commissioner, Central Excise & Service Tax, Rajkot (hereinafter referred to as "the lower

adjudicating authonty”}

2 Briefly stated the facts of the case are that the appellant 1s a service provider and
they availed cenvat credit on imported capital goods and also claimed depreciation under
Section 32 of Income Tax Act. 1961 for the duty portion involved in the said capital goods.
SCN No. V.ST/AR-IV/Div-JMN/ADC(S5)187/2014-15 dated 15122014 proposed
recovery of wrongly availed cenvat credit of Rs. 21,13,182/- under Rule 14 of Cenval
Credit Rules, 2004 (hereinafter referred to as "CCR, 20047) read with proviso to Section
73(1) of Finance Act, 1994 (hereinafter referred to as "the Act’), recovery of interest under
Rule 14 of CCR, 2004 read with Section 75 of the Act, imposition of penalty under Rule
15 of CCR, 2004 read with Section 78 of the Act The adjudicating authority, vide
impugned order. confirmed demand of Rs 21,13182/- along with interest and also
imposed penalty of Rs. 42 26,364/- under Rule 15 of CCR, 2004 read with Section 78 of
the Act.

3 Being aggrieved by the impugned order, the appellant filed the present appeal
against imposition of penalty under Section 11AC of the Act. interalia, on the following

grounds: -

(i) The lower adjudicating authority has simply relied on the allegations leveled in the
SCN and has not independently examined the issue. The lower adjudicating authority has
violated principles of natural justice by passing the impugned order without affording
sufficient opportunity of being heard to them. Thus, the impugned order being a non-
speaking order has been passed in gross violation of principles of equity, far play and
natural justice. The appellant relied on decisions of Hon'ble Apex Court in the case of
Cyril Lasardo (Dead) reported as 2004 (7) SCC 431 and Shukla & Brothers reported as

2010 (254) ELT 8 (SC) . f} B
(i)  The findings of the lower adjudicating authority that the appellant has never
disclosed the fact that they have availed cenval credit of CVD paid on capital goods to the
jurisdictional service tax authonbes = incorrect and perverse. The appellant submitted
that they have not suppressed any maternal fact from the department, that they have been
filing periodical statutory ST-3 returns and when the prnimary facts are within the
knowledge of the department, the appellant is not under obligation to disclose legal
inferences which may be drawn from primary facts; that there s no column in ST-3 retum
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to disclose categones of the capital goods, etc. The department was aware about the
details of cenvat credit taken by the appellant and cannot allege suppression on the part
of the appellant. It is well settied that when the return does not prescnbe for disclosure of
certain particulars, the non-disclosure of the same cannol amount to ‘concealment’. The

appellant relied on following decisions, in support of this submission.

{1}

P.K Kochammu Amma - 1981 (1) SCC 241

Mutiah Chettiar - CIT - 1868 (1) SCC 675

Calcultta Discount Co. - 1961 (41) ITR 191 (5C)

Special Coabngs & Lamination Ltd. — 2007 (209) ELT 477

Apex Electricals — 1982 {B1) ELT 413 (Gu) |

Lnigque Resin Industries - 1995 (75 ELT 861 (T)

Gufic Pharma - 1996 (B5] ELT 67 (T) — Affirmed by Supreme Court
reported as 1987(93) ELT A 186

Continental Foundation = 2007 (216) ELT 177 (5C)

Oynamic Industries Lid - 2014 (35) STR 674 (Guj. )

Rule 15 of CCR. 2004 contains different clauses for imposition of penalty

depending on the circumstances of each case However, in the present case no specific

clause of Rule 15 of CCR, 2004 is invoked by the service tax authorities. In such a case,

the appellant 1s not put to exact nature of violation of statutory provisions as alleged in
SCN. In that case penalty under Rule 15 of CCR. 2004 is not imposable. The appellant
relied on decision of Hon'ble Supreme Court in the case of Amnt Foods reported as 2005
(180) ELT 433 (SC).

(iv)

The appellant has provided all details as and when desired by the department and

the appellant at no point of time had intention to evade service tax or suppressed any fact
willfully from the knowledge of the department. The appellant relied on following decisions
and submitted that the information is available on record, no suppression can be alleged

on the assesses.

(v)

Suvikram Plastex Pvt Ltd - 2008 (225) ELT 282 (T)

Raliia India Lid, - 2006 (201) ELT 429 (T)

Patton Lid. - 2006 (206) ELT 496 (T)

Satguru Engineering & Consultants Pyt, Ltd — 2006 (203) ELT 452 (T)

Indign Hume Pipes Co Lid — 2004{163) ELT 273 (T} & %:..:::':_.‘L,.-
|

Penalty under Section 78 of the Act can be imposed only if the assessee SUppress

any information from the department, however, the appellant has not suppressed any fact
with intent to evade payment of service tax Therefore, penaity under Section 78 of the
Act cannot be imposed in the present case. Reliance is placed on judgment of Hon'bla
Supreme Court in the cases of Akbar Badruddin Jiwani — 1990 (47) ELT 181 (8C),
Pushpam Pharmaceuticals Company — 1995 (78) ELT 401 (SC) and Chemphar Drugs
and Liniments — 1889 (40) ELT 276 (SC)
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(vi)  There being no suppression, penalty under Section 78 is not applicable as none of
the five conditions for imposition of penalty under Section 78 are applicable. There is no
fraud. collusion. willful mis-statement, suppression or contravention of the provisions of

Finance Act, 1994 with intent to evade payment of duty in the present case.

(viij Section 80 of the Act provides that no penalty shall be imposed on the assessee
for any failure referred to in Section 76, Section 77 or Section 78 of the Act, if the
appellant proves that there was reasonable cause for the said failure. Thus, the act
statutorily provides for waiver of penalty. In the present case. there was a bonafide behef
on part of the appellant that cenvat credit of capital goods have been correctly availed by
them and the appellant still believes the same. Hence, in terms of Section 80 of the Act,
penalties cannot be imposed. The appellant relied on following case-laws: -

s ETAEngineenng Lid - 2004 (174} ELT 19 (Tri. - LB}

«  Flyingman Air Courier Pyt Ltd — 2004 (170) ELT 417 (Tri. - Dedhi)

» Star Nean Singh - 2002 (141) ELT 770 (Tri, - Delki)

« Avian Overseas Pyvi. Ltd — Final Order No. A-103KOL/0S dated 06 03 2008.
» Varsana lspat Lid - 2010 (19) 5TR 358 (Tri. — Ahmd }

(vili) It is a settled principle of law that in cases where the ornginal demand is not

sustainable, interest cannot be levied.

4. Personal hearing in the matter was attended to by Shri Gursharansingh H. Virk,
Advocate, who reiterated Grounds of Appeal and emphasized that SCN was first time
received by them on 23022016 and no P.H. Notice prior to 12.04. 2016 has been
received by them; that on 19.04 2016 they responded by a reply letter requesting for 4
weeks for proper reply, which was not accepted and ancther PH notice dated
21.04 20186 issued/received by them also in May, 2016, but impugned order was passed
without actual P.H. and in haste without giving them fair opportunities to present their
case, that they requested for remanding the case back as they have also not yet been
provided relied upon document e Final Audit Report No. D-558/2012-13 dated
16.02 2013 and Annexures thereto.

Findings: Ty e
I -.-N__‘_,,.F

5. | have carefully gone through the facts of the case, the impugned order, appeal
memorandum and the written as well as oral submissions of the appellant. The issue to
be decided in the present appeal 1= whether in the facts and circumstance of the case,
the impugned order passed by the lower adjudicating authority confirming recovery of
wrongly availed cenvat credit on capital goods along with interest under Rule 14 of CCR,
2004 read with proviso to Secton 73(1) of the Act and Section 75 of the Act and
imposition of penalty under Rule 15 of CCR, 2004 read with Section 78 of the Act is
proper or not
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6. The appellant has contended that the lower adjudicating authority has violated
principles of natural justice by passing the impugned order without affording sufficient

opportunity of being heard to the appellant and that the impugned order being a non-
speaking order has been passed in gross violation of principles of equity, fair play and
natural justice. The Advocate appeared for personal hearing has also submitted that SCN
was first time received by them on 23.02.2016 and impugned order has been passed
without holding actual P H. and without giving them fair opportunities to present their
case. | have given due consideration to this plea raised by the appellant and facts have
been verfied from the lower adjudicating authority and the department. | find that the
appellant has received copy of SCN on 16112015 The scanned image of
acknowledgment receipt dated 16 11.2015 duly signed by the Authorized signatory of the
appellant, received from the department, is reproduced as under for ease of reference.

e

6.1 As regard to opportunities of personal hearing, | find that the lower adjudicating
authority has granted as many as 7 opportunities of personal heanng wvide letters dated
05.01.2016, 16.02.2016, 04.03.2016, 22032016, 12.04.2016, 21.04.2016 and
05.07.2016. The department has forwarded copy of written acknowledgement in token of
having received department's lefters dated 04.03.2016 on 08.03.2016, letter dated
22.03.2016 on 29.03.2016 and letter dated 21042016 on 2604 2016 and this fact
clearly indicates that the appellant was provided with sufficient opportunities of personal
hearing. Therefore, the argument of the appellant on this count is totally devoid of merits,
The scanned image of all these written acknowledgement is reproduced as under for
ease of reference: -

Page No.& of 12



Appeal No: V2/233/RAJI2016 !{.&

(i) Acknowledgement dated 09.03 2016
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(i}  Acknowledgement dated 26 04 2016:
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6.2 The appellant has also contended that they had not been provided relied upon
document i e Final Audit Report No. D-559/2012-13 dated 16.02.2013 and Annexures
thereto. | find no substance in this argument. | find that copy of Final Audit Report No. D
550/2012-13 dated 16.02 2013 was forwarded to the appellant by the junsdictional Range
Superintendent under his letter dated 26.03 2013 which was acknowledged by Shri Amit
N Khakhana. Though the recipient of the letter has inadvertently pul date of receipt as
03.04.2012 on the body of the said letter, it is required to be read as 03.04.2013 as he
can't receive letter before date of letter which is 26.03.2013. The scanned image of letter
dated 26.03.2013 is reproduced on next page -
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7 The appellant contended that they have not suppressed any material facts from the
depariment as they have been filing periodical statutory ST-3 returns; that the primary
facts are within the knowledge of the department, the appellant is not under obligation fo
disciose legal inferences which may be drawn from primary facts, that there is no column
in ST-3 return to disclose categonies of the capital goods, etc | that the department was
aware about the details of cenvat credit taken by the appellant and cannot allege
suppression on the part of the appellant. that when the return does not prescribe for
disclosure of cerlain particulars, the non-disclosure of the same cannot amount to
‘concealment’. | find that in the instant case, the appellant had availed cenvat credit of
capital goods on 05.11.2010 and has simultaneously claimed depreciation of capital
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goods for the amount representing Central Excise duty involved on these capital goods,
which is in clear contravention of Rule 4{4) of CCR, 2004 The appellant has not produced
any evidence that the fact of claiming of depreciation was in knowtedge of the department
as they have never declared the said facts to the department. | find that such act of wrong

10

availment of cenvat credit unearthed at the instance of audit only and therefore the
argument of the appellant does not hold any field. The appellant has contravenad Rule
4(4) of CCR, 2004 by availing cenvat credit on capital goods and simultaneous availment
of depreciation representing central excise duty, under Income Tax Act. 1961 and has
suppressed the fact with the department with intent to evade payment of service tax,
Hence, | hold that cenval credit of Rs. 21,13,182/- so fraudulently availed by them is
required to be recavered from them under Rule 14 of CCR, 2004 by invoking extended
penod under proviso to Section 73(1) of the Act. Needless fo say, wrongly availed cenvat
eredit is required to be recovered along with interest under Section 75 of the Act and |

arder so.

B The appeliant has contended that Section B0 of the Act provides for waiver of
penalty as there was a bonafide belief on part of the appeliant that cenvat credit of capital
goods have been correctly availed by them. | find that language empioyed in Rule 4(4) of
CCR, 2004 is very clear and unambiguous. The said rule provides that cenvat credit on
capital goods shall not be allowed in respect of that part of value of capital goods which
represents the amount of duty on such capital goods, which the service provider of output
service claimed as depreciation under Section 32 of Income Tax Act, 1981. Section 80 of
the Act can be invoked only when the appellant is able to prove that there was
reasonable cause for failure on their part In the present case, the appellant has not
provided any justified and acceptable reason for availment of cenvat credi of duty paid
on capital goods for which depreciation had also been claimed. If they have got any
doubt regarding the availment of cenvat credit, they could have inguired from the service
tax department, for any clanification which was not done by them. They had suppressed
the vital fact of claiming depreciation for Central Excise duty on capital goods nght from
beginning with intent to evade payment of tax. Thus, the malafide intention of the
appellant 15 proved beyond doubt and therefore the provisions of section B0 cannot be
invoked in this case. | rely on the Order passed by the Hon'ble CESTAT, Chennai, in the
case of TVS Motor Co. Ltd. reported as 2012 (28) S T.R. 127 (Tr. - Chennai), which held
as under. ﬂﬁﬂ e

“43. So far as ground of no penalty advanced by leamed counsel is
concemned there is nothing on record to show that the appelflant avoided its
liability bona fide when it is an esfablished business concem with vast
expenence in application of provisions of Finance Act, 1994, lts refums did
not disclose bona fide omission. Rather facts suggest that knowable breach
of law made the appellant to suffer adjudication. Accordingly. no immunity
from penaity is possible to be granfed on the plea of tax comphances made
which was found to be a case no payment of tax on the impugned services
provided dunng the relevant perod.”
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" 81 Considering the facts of the case and evidences available on record, | hold that
the present case does not merit invoking of provisions of Section B0. |, therefore, reject
the contention being devoid of merils.

g The lower adjudicating authonity has imposed penalty under Rule 15 of CCR, 2004
read with Section 78 of the Act. | find that in a case where cenvat credit has been taken ar
utilized wrongly by suppression of facts or contravention of any of the provisions of
Finance Act with intent to evade payment of service tax, penalty 1s imposable under Rule

15(3) of CCR, 2004, which reads as under. -

‘in @ case, where the CENVAT cradit in respect of input or capital goods or inpul senices
has been laken or uhlized wrongly by reason of frawd, collusion or any witful mis-
stalement or suppression of facts or conlravention of any of the provisions of the

Finance Act, or of the nies made thereunder wilh intent to evade payment of
service fax, then, the provider of oulput service shall also be liable fo pay

penally in terms of the provisions of section 78 of the Finance Act.”
{Emphasis supphed)

91 | would also like to reproduce Section 78 of Finance Act, 1994, which reads as

under: -
SECTION 78. Penalty for failure to pay service tax for reasons of fraud, etc. — (1)
Whers any service tax has not been ievied or pad. or has been short-leveed o shori-paid,
or eronecusly refunded, by reason of fraud or collusion or wilful mus-statement or
suppression of facts or contravention of any of the provisions of this Chapler or of the nies
made thereunder with the intent fa avade payment of senice fax. the person who has been
served notice under the proviso fo sub-sechion (1) of section 73 shall i acdiion fo the
service tax and inferes! specihied in the notice, be also liable fo pay 8 penatly wiich shall be
egqual fo hundred per cent of the amount of SuUch Senice [ax

92 Thus, it is clear that where cenvat credit on capital goods has been taken or
utilized wrongly by reason of suppression of facts or contravention of the prowvisions of the
Finance Act and the rules made there under with intent to evade payment of Service Tax,
the provider of output service is liable to be imposed penalty in terms of Section 78 of the
Finance Act. In the instant case. the appellant had availled cenvat credit on capital goods
on 05,11.2010 and submitted many returns from November, 2010 onwards but they never
declared that they had claimed depreciation of amount representing central excise duty to
the department nor they reversed amount of wrongly availed cenvat credit on their own.
The facts came to the knowledge of the depariment only in February, 2013 when audit
was undertaken by the department. The burden of proof that cenvalt credit is admissible
lies upon the appellant. Therefore, | am of the considered view that the appellant has
suppressed the fact of claiming of deprecration of the amount. which represented cenvat
credit availed or utiized wrongly by them, with intent to evade paymeni of service tax. In
such circumstances, imposition of penalty under proviso to Section 78(1) of the Act on the
ground that the appellant has suppressed the facts that they have also claimed
depreciation under Section 32 of Income Tax Act, 1961 (43 of 1861), is in consonance
with the provisions of Rule 15(3) of Cenvat Credit Rules.
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83 | hold that the appellant has evaded payment of Service Tax by way of
suppression of facts and hence invocation of extended period under proviso to Section
73(1) of the Act is justified and appellant has rendered themselves liable for imposition of
penalty under Section 78 of the Act. My views are supported by the judgments of Hon'bie
Supreme Court in the cases of Dharmendra Textile Processors [2008 (231) ELT 3 (SC)]
and Rajasthan Spinning & Weaving Mills [2009 (238) ELT 3 (5C)], which have been
rendered n the context of Section 11AC of Central Excise Act, 1944 but the ratio s
applicable to Section 78 of the Act and hence, in the present case also. Accordingly, |
hold that equal mandatory penalty is imposable under Section 78 of the Act. However, |
find that the lower adjudicating authority has imposed penalty which is twice the amount
of cenvat credit ordered for recovery, which is not lawful. | find that mandatory penaity
equal to amount of cenvat credit only can be imposed under Rule 15 of CCR, 2004 read
with Section 78 of the Act. Therefore, | reduce penalty to the extent of Rs. 21,13,182/- in
place of penalty of Rs. 42,26,364/- imposed by the lower adjudicating authority.

10 In view of the above factual and legal position, | uphold the impugned order
but reduce penalty under Section 78 of the Act to Rs. 21,13,182/-, as discussed in Para

5.3 above.

101, sfteral g oo @1 11 andte @1 Froew gudien aftE @ o g

10.1. The appeals filed by the appellant stands disposed off in above terms
N
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'Mis. Raviraj Infraprojects Private Limited,
304-307, Shopping Point,

Digjam Circle, | feramm whe,
| Jamnagar - Khambhaliya High-way, | G - s a2
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Copy for information and necessary action 1o
1) The Chief Commissionar, GST & Central Excise. Ahmedabad Zone, Ahmedabad for

kind information.
2) The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot
3) The Deputy Commissioner, GST & Central Excise Division, Jamnagar
4) Guard File.
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