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M/s. Meghra.j Lnterprise "sidhhi Vinarak". K.P. l. Jcttl l{oad. VrdinarDist : .lanrnagar-
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:: ORDER-IN-APPEAL ::

M/s. Meghraj Enterprise, "siddhi Vinayak", K.P.T Jetty Road, Vadinar ,

Tatuka: Latpur, Dist. Jamnagar (Gujarat) 361 280 (hereinafter referred to as

'the appeltant') has fited the present appea[ against Order-ln'Originat No.

O5lADC1PVtz}l6-17 dated 30.08.2016 (hereinafter referred to os 'the

impugned order'), passed by the Additionat Commissioner, Centra[ Excise &

Service Tax, Rajkot (hereinofter referred to os "the lower adjudicating

authority").

OZ. Briefty stated the facts of the case are that the appetlant co[lected the

service tax but faited to deposit the same to the Government exchequer and

therefore Show Cause Notice No. V.ST/AR-JAM/262/Commrl20'13 dated

22J10.2013 covering period o 20'13-14 to 2015-16 was therefore issued to the

appettant. Vide the impugned order, demand of Service Tax of Rs. 15,56,565/-

under Section 73(1) of the Finance Acl, 1994 (hereinofter referred to a5 "the

Act"); interest under Section 75 of the Act; penatty of Rs. 80,000/- under Rule

7C(1 ) of the Service Tax Rutes, 1994 read with Section 70 of the Act; and

penatty of Rs.7,78,283/- under Section 78(1) of the Act was imposed by the

lower adjudicating authority, however, the demand of Service Tax of Rs.

68,7431- as wetl as proposa[ for imposing penatty under Sections 76 and

Section 77 ol the Act was dropped.

3. Being aggrieved with the impugned order, the appettant preferred

appea[ on the grounds, inter olia, that the Show Cause Notice is time-barred;

that the appellant had already been issued Show Cause Notice dated

22.10.2013 demanding Service Tax on the taxable service provided by the

appetlant during the period from 2007 lo 2013; that the impugned order

demanding Service Tax beyond one year is bad in law and hence, liabte to be

set aside; that in the fotlowing case laws it has hetd that the extended period

of limitation cannot be invoked for issuing Show Cause Notice pertaining to

subsequent period:-

(i)
(ii )
(iii)
(iv)
(v)
(vi)
(vii)

M/s.
M/s.
M/s.
M/s.
M/s.
M/s.
M/s.

Nizam Sugar Factory

ECE lndustries Ltd.
Gujarat Ambuja Exports Ltd.
Bhawana Motors

Cairn Energy (l) Pvt. Ltd.,
Ghataprabha S. S. N'iyamit,

Emerson Climate Tech (l) Ltd.

2008 (e) s.T.R. 314 (S.C.);

2004 (164) E.L.T. 236 (S.C.);

2012 (26) E.L.T. 165 (Guj.);

2012 (28) 5.T.R. 268 (Tri.-Det.);

2008 (11 ) S.T.R. 632 (Tri.-Bans);

2007(8)S.T. R. 545(Tri. -Bang. ); &
2009(1 6)5.T. R782(Commr. Appt).
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Appeat No: V2l242lRAJ/2016

3.1 The appetlant atso contended that lower adjudicating authority has

recorded in para 22.3.2 of the impugned order that att the detaits of

transactions were duly recorded in the books of accounts and the Service Tax

has been shown and therefore attegation of suppression cannot sustain.

4. Persona[ hearing in the matter was attended by Shri Vikas Mehta,

Consuttant wherein he reiterated the grounds made in the appeal and

submitted that the Show Cause Notice is time-barred having been issued on

extended time period on ground of suppression of facts etc. whereas this is

second Show Cause Notice and first Show Cause Notice on this issue was

also issued invoking extended time timit; that on query as to why they had

not submitted statutory returns even after due date he expressed his

inabitity to exptain detay in fiting returns, but stated that Service Tax

cottected has been paid later on; on query that depositing of tax

subsequentty and not fiting returns for, years after year are two different

things, he exptained that they were unable to handte things property at

that time but service tax appticab[e has been paid; that he requested to

waive interest and penatty imposed on them as per case [aws cited in

appeal memorandum. Personal hearing notice was a[so sent to the

Department, however, none appeared from department side.

FINDINGS :-

5. I have carefutty gone through the facts of the case, the impugned order,

the appeat memorandum, and orat as we[[ as written submissions made during

personat hearing.

5.1 The issues to be decided in the present appea[ is as to whether :-

(i) the demand of Service Tax confirmed by invoking the extended period of

limitation is correct or not;

(ii) penatty under Section 78 is imposabte or not; and

(iii) penatty under Section 77 is imposabte or not.

6. The demand in this appeat pertains to Service Tax cot[ected, but not

deposited by the appettant. The appettant has accepted demand of Service Tax

and atso paid votuntarity without protest. However, they are challenging the

Show Cause Notice on ground of that Show Cause Notice for the previous

period has atready been issued and confirmed and therefore, the issue was in

knowtedge of the Department, and hence suppression of facts cannot be

invoked now.

Page 4 of 7
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6.1 I find that the various case laws cited by the appellant are not

appt'icabte in instant case, as facts in those cases and the one on hand are

different, in as much as the assessee has cotlected Service Tax but faited to

deposit the same to the Government exchequer. The appettant has been

found doing this untawfutty second time. Service Tax, on both the occasions,

was deposited by the appettant onty after initiation of the coercive

proceedings by the Department and therefore, plea of the appeltant that the

demand is time-barred is tegatty not tenabte as this is nothing but a fraud

committed by the appettant.

6.2 I also find that the appettant had admittedty not fited statutory Service

Tax returns during the retevant period and therefore the fact of non-fiting of

returns coupled with untawful retention of Service Tax atready collected but

not deposited in the Government exchequer is a serious offence on the part of

the appettant. The contention of the appettant that the Department was in

knowtedge of the non-payment of Service Tax, cannot be accepted when they

faited to file Service Tax Returns and attempted not to let department know

anything about them since under no circumstances Service Tax cotlected can

be attowed to be pocketed by the appettant.

6.3 ln this regard, the Hon'bte Gujarat High Court in the case of M/s. lWl

CRoGEN|C VAPORIZATION SYSTEM (l)P. LTD. reported as2017 (47) S.T.R.209

(Guj.) has, inter alia, hetd as under :-

"5. lt can thus be seen that the Tribunal came to the factual findina

thaf the assesse e had recovered Service Tax from service recioients

Ihe assessee was a/so reoistered with the Central Excise

Department for providinq severa/ servrces includino the service in

ouestion on which service tax was reouired to be oaid on reverse

charoe basrs- /t was held that havinq collected such tax from the

service recipients and havinq been reqistered in respect of such

service, the assessee was required to oav Service Tax to the Excise

m Ihe assessee had not filed re uisite eriodical returns

and the fact of non Davment of Service Tax came to liohtof the

Deoaftment onlv as a resulf of special investiqation. The Tribunal also

noted that assessee had not pleaded anv case of financial hardship

6. Under the circumstances. the Tribunal correctlv reiected the

assessee s request for deletinq the penaftv. The question whether

anv Service Tax was not paid on account of fraud, wilful

1.3
5
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misstatement. collusion. suDDressrbn of facts or contravention of the

Drovlstons with intention to evade pavment of Service Tax is

essenfial ouestion of fact. The Tribunal havino noticed the

admitted facts and havinq come to the conclusion reqardino such

element of mens rea we do not find an uestion of law nstn

7. Section 80 of the Act provides that notwithstanding

anything contained in Section 76, Section 77 or Section 78, no

penalty would be imposable when the assessee proves that there

was reasonable cause for the failure to pay the tax. ln the present

case, assessee could not demonstrate the reasonable cause for not

paying the tax. As noted by the Tribunal, case of financial hardship

was not even pleaded."

[Emphasis supplied ]

6.4 The facts and circumstances of this case are not simpte, as the

appeltant is trying to make it now as the appettant had co[lected Service Tax

from service recipients, but had ittegatty retained the same by not depositing

into the Government exchequer and deposited only when department pointed

it out to them. Therefore, invocation of the extended period of demand of

Service Tax, and atso imposition of pena[ty under Section 78 of the Act are

very much in order, [ega[ and proper.

6.5 As regards imposition of late fee under Section 70 read with Rute 7(C) of

the Rules for delay in fiting of returns, I find that the appettant has not

contested altegation and in fact has accepted non fiting of returns by due dates

and detaying it by months and months. l, therefore, uphotd imposition of [ate

fee a[so by the impugned order.

7. ln view of above, I uphol.d the impugned order and reject the appeat.

6

10'L--

7.1

7.1

By R.P.A.D.

To

3rfrd-mai q--drr r$ fr 16 3{fif, +r frcer{r ic{t+a at$ fr f+qr ardr t r

The appeat fited by the appetlant is disposed of in above terms.

'u0l-

3n5ff (3rftr)

Mis. Meghraj Enterprise, "Siddhi

Vinayak", K.P.T Jetty Road, Vadinar ,

Dist. Jamnagar (Gujarat) 361 280.

fr. dwrs qer*6.d, @ kdm+',

KPT fer fu, Erf{n{,

Baar: grrrrr - 3qq1/o.
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Coov of information and necessarv action to:

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad for his kind information.

The Commissioner, GST & Central Excise, Rajkot.

The Additionat Commissioner, GST & Central Excise, Rajkot,

The Assistant Commissioner, GST & Centrat Excise, Division,

Jamnagar.

Guard File.

FI
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3)
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