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:: ORDER-IN-APPEAL ::

M/s. Meghraj Enterprise, “Siddhi Vinayak”, K.P.T Jetty Road, Vadinar ,
Taluka: Lalpur, Dist. Jamnagar (Gujarat) 361 280 (hereinafter referred to as
‘the appellant’) has filed the present appeal against Order-In-Original No.
05/ADC/PV/2016-17 dated 30.08.2016 (hereinafter referred to as ‘the
impugned order'), passed by the Additional Commissioner, Central Excise &
Service Tax, Rajkot (hereinafter referred to as “the lower adjudicating
authority™).

D2. Briefly stated the facts of the case are that the appellant collected the
service tax but failed to deposit the same to the Government exchequer and
therefore Show Cause Notice No. V.ST/AR-JAM/26Z/Commr/2013 dated
22.10.2013 covering period o 2013-14 to 2015-16 was therefore issued to the
appellant. Vide the impugned order, demand of Service Tax of Rs. 15,36,365/-
under Section 73(1) of the Finance Act, 1994 (hereinafter referred to as "the
Act”): interest under Section 75 of the Act; penalty of Rs. 80,000/- under Rule
7CI1) of the Service Tax Rules, 1994 read with Section 70 of the Act; and
penalty of Rs.7,78,283/- under Section 78(1) of the Act was imposed by the
lower adjudicating authority, however, the demand of Service Tax of Rs.
68,743/- as well as proposal for imposing penalty under Sections 76 and
Section 77 of the Act was dropped.

3. Being aggrieved with the impugned order, the appellant preferred
appeal on the grounds, inter alig, that the Show Cause Notice is time-barred,
that the appellant had already been issued Show Cause Notice dated
22.10.2013 demanding Service Tax on the taxable service provided by the
appellant during the period from 2007 to 2013; that the impugned order
demanding Service Tax beyond one year is bad in law and hence, liable to be
set aside; that in the following case laws it has held that the extended period
of limitation cannot be invoked for issuing Show Cause Notice pertaining to

subsequent period :- ﬂh\fx&*"

(i) M/s. Nizam Sugar Factory 2008 (9) S.T.R. 314 (5.C.);

(ii)  M/s. ECE Industries Ltd. 2004 (164) E.L.T. 236 (5.C.);
{iii) M/s. Gujarat Ambuja Exports Ltd, 2012 (26) E.L.T, 165 (Guj.);

{iv) M/s. Bhawana Molors 2012 (28) 5.T.R. 268 (Tri.-Del. );
(v}  M/s. Cairn Energy (1) Pvt. Ltd., 2008 (11) 5.T.R. 632 (Tri.-Bang);
{vi) M/s. Ghataprabha 5. 5. Niyamit, 2007(8)5.T.R.545(Tri.-Bang.); &
(viil M/s. Emerson Climate Tech (1) Ltd. 2009(16)5.T.R782(Commr. Appl).
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3.1 The appellant also contended that lower adjudicating authority has
recorded in para 22.3.2 of the impugned order that all the details of
transactions were duly recorded in the books of accounts and the Service Tax

has been shown and therefore allegation of suppression cannot sustain.

4, Personal hearing in the matter was attended by Shri Vikas Mehta,
Consultant wherein he reiterated the grounds made in the appeal and
submitted that the Show Cause Motice is time-barred having been issued on
extended time period on ground of suppression of facts etc. whereas this is
second Show Cause Notice and first Show Cause Notice on this issue was
also issued invoking extended time limit; that on query as to why they had
not submitted statutory returns even after due date he expressed his
inability to explain delay in filing returns, but stated that Service Tax
collected has been paid later on; on query that depositing of tax
subsequently and not filing returns for, years after year are two different
things, he explained that they were unable to handle things properly at
that time but service tax applicable has been paid; that he requested to
waive interest and penalty imposed on them as per case laws cited in
appeal memorandum. Personal hearing notice was also sent to the

Department, however, none appeared from department side,

FINDINGS :-

. | have carefully gone through the facts of the case, the impugned order,
the appeal memorandum, and oral as well as written submissions made during

personal hearing.

5.1 The issues to be decided in the present appeal is as to whether :-

{i) the demand of Service Tax confirmed by invoking the extended period of
limitation is correct or not;

(1i) penalty under Section 78 is imposable or not; and

{11} penalty under Section 77 is imposable or not.

b. The demand in this appeal pertains to Service Tax collected, but not
deposited by the appellant. The appellant has accepted demand of Service Tax
and also paid voluntarily without protest. However, they are challenging the
Show Cause Motice on ground of that Show Cause Motice for the previous
period has already been issued and confirmed and therefore, the issue was in
knowledge of the Department, and hence suppression of facts cannot be

invoked now,

Page 4 af 7



Appeal Moz V1242 R IO

6.1 | find that the various case laws cited by the appellant are not
applicable in instant case, as facts in those cases and the one on hand are
different, in as much as the assessee has collected Service Tax but failed to
deposit the same to the Government exchequer. The appellant has been
found doing this unlawfully second time. Service Tax, on both the occasions,
was deposited by the appellant only after initiation of the coercive
proceedings by the Department and therefore, plea of the appellant that the
demand is time-barred is legally not tenable as this is nothing but a fraud
committed by the appellant.

6.2 | also find that the appellant had admittedly not filed statutory Service
Tax returns during the relevant period and therefore the fact of non-filing of
returns coupled with unlawful retention of Service Tax already collected but
not deposited in the Government exchequer is a serious offence on the part of
the appellant. The contention of the appellant that the Department was in
knowledge of the non-payment of Service Tax, cannot be accepted when they
failed to file Service Tax Returns and attempted not to let department know
anything about them since under no circumstances Service Tax collected can

be allowed to be pocketed by the appellant.

6.3 In this regard, the Hon'ble Gujarat High Court in the case of M/s. IWI
CROGENIC VAPORIZATION SYSTEM (I) P, LTD. reported as 2017 (47) 5.T.R. 209
(Guj.) has, inter alia, held as under :-

"8, If can thus be seen that the Tribunal came o the factusl finding

that the assessee had recovered Service Tax from service recipienis

The assesses  was : with ntral Excize
De il | seni inciuding the service in

guestion on which senvice lax was required lo be paid on reverse

charge basis. It was held that having collecled _.s_uch tax_from the

Daparfment. The assesses had nol filed requisite periodical refurns
and the fact of non payment of Service Tax came to hght of the

Department only as a result of special investigation. The THE_E.E..E.".&E

any Service Tax was nol paid on  account of fraud  wilful
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musstatement, collusion, suppression of facls or contravention of the

provisions with _infention _fo evade paymen! of Service Tax is

essentially a guestion of fact The Trbunal having noticed the

element of mens rea, Wdﬂﬂﬂﬁmﬂﬂ'ﬂw_@w

7. Section 80 of the Act provides thal notwithstanding

anything contaned in Section 76, Section 77 or Seclion 78 no

penally would be imposable when the assessee proves that there

was reasonable cause for the falure lo pay the tax. In the present

case, assessee could nol demonsirafe the reasonable cause for not

paying the tax. As noted by the Tribunal case of financial hardship

was not even pleaded "

[Emphasis suppiied |
6.4 The facts and circumstances of this case are not simple, as the
appellant is trying to make it now as the appellant had collected Service Tax
from service recipients, but had illegally retained the same by not depositing
into the Government exchequer and deposited only when department pointed
it out to them. Therefore, invocation of the extended period of demand of
Service Tax, and also imposition of penalty under Section 78 of the Act are
very much in order, legal and proper.
6.5  As regards imposition of late fee under Section 70 read with Rule 7(C) of
the Rules for delay in filing of returns, | find that the appellant has not
contested allegation and in fact has accepted non filing of returns by due dates
and delaying it by months and months, |, therefore, uphold imposition of late
fee also by the impugned order.
F In view of above, | uphold the impugned order and reject the appeal.
7.1 wfieedr gann gat B 2 whw = Feen e Al & fear e &
7.1 The appeal filed by the appellant is disposed of in above terms.
n - HI. ‘_I‘E It"||:~'
{m“ﬁiﬂq}
ﬂll_ﬁﬁ {EH‘iIFH}

By R.P.A.D.
To, o
M/s. Meghraj Enterprise, “Siddhi . #EUs teraed, e B,

Vinayak”, K.P.T Jetty Road, Vadinar ,
Dist. Jamnagar (Gujarat) 361 280. KPT & {1z, afgaw,

farea: AT - 3Et3co,
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Copy of information and necessary action to:

1)

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.

The Commissioner, GST & Central Excise, Rajkot.

The Additional Commissioner, G5T & Central Excise, Rajkot,

The Assistant Commissioner, GST & Central Excise, Division,
Jamnagar.

Guard File.
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