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3
:: ORDER-IN-APPEAL ::

M/s. Mital Copper Industries, SIDC Road, Veraval (Shaper), Rajkot
{hereinafter referred to as "the appellant”) filed the present appeal against Order-in-
Original No. 09/D/2016-17 dated 21.07.2016 (hereinafter referred to as “the impugned
order™) passed by the Assistant Commissioner, Central Excise Division — II, Rajkot
(hereinafter referred to as "the lower adjudicating authority™).

2, The facts of the case are that the appellant had availed cenvat credit on
the basis of supplementary invoice issued by a Second Stage Dealer M/s. Fairdeal
Commodity Solution, Rajkot which is not a prescribed document for availment of cenvat
credit in terms of provisions contained in Rule 9(1)(b) of the Cenvat Credit Rules, 2004
(hereinafter referred to as "the CCR"). Show Cause Notice No. IV/03-09/D/2015-16
dated 28.03.2016 was issued proposing recovery of Rs. 3,65,928/- under Rule 14 of the
CCR read with Section 11A(5) of the Central Excise Act, 1944 and interest under Section
11AA of the Central Excise Act, 1944 and imposition of penalty under Rule 15(2) of the
CCR read with Section 11AC of the Central Excise Act, 1944. The lower adjudicating
authority vide impugned order disallowed cenvat credit of Rs. 3,65,928/- under Rule 14
of the CCR read with Section 11A[5) of the Central Excise Act, 1944, ordered recovery
of interest under Rule 14 of the CCR read with Section 11AA of the Central Excise Act,
1944 and imposed penalty of Rs. 3,65,928/- under Rule 15(2) of the CCR read with
Section 11AC of the Central Excise Act, 1944,

3. Being aggrieved with the impugned order, the appeliant filed the present
appeal, interalia, on the following grounds: -

31 The impugned order disallowing cenvat credit and imposing penalty is
illegal, improper and invalid, inasmuch as the same has been issued without taking
submissions made by the appellant. The lower adjudicating authority has also ignored
the decisions in case of Britannia Industries Ltd. reported as 2010(251) ELT 385(Tri.
Del.) and Navkar Wires (P) Ltd. reported as 2006(205) ELT 308(Tri. Del.), wherein it
has been held that imvoices as well as supplementary invoices of dealer need to be
construed as having been issued under Rule 11 of the Central Excise Rules, 2002, wﬁ}@”jﬁ--

3.2 It is settled legal position that the lower adjudicating authority is bound to
follow the decision of higher forum and in support relied on following decisions:

(i) Ruchi Soya Industries Ltd. - 2015 (318) ELT 309 (Tri. Del.);

(i) Inductotherm (India) Pvt. Ltd. - 2010 (251) ELT 494 (Guj.);

(i) Topland Engines Pvt. Ltd. - 2006 (199) ELT 209 (Guj.);

(iv) Indian Oil Corporation Ltd. - 2003 (152) ELT 128 (Tri. Del.);
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g The appellant pleaded that cenvat credit has been availed on the strength
of supplementary invoice Issued by a second stage dealer that the invoice was issued
by the second stage dealer in terms of Rule 11 of the Central Excise Rules, 2002 on
which cenvat credit was availed; that second stage dealer is covered by the Central
Excise Rules, 2002 and hence cenvat credit availed on the same cannot be denied as it
Is document prescribed under Rule 9(1)(a)(iv) of the CCR and relied on case law of
Britannia Industries Ltd. reported as 2010(251) ELT 385(Tri. Del.); that there is no
doubt that duty has been paid by the second stage dealer and goods have been
received by the appellant and so denial of cenvat credit is unwarranted as per case law
of Navkar Wires (P) Ltd. reported as 2006(205) ELT 308(Tri. Del.).

34 The appellant submitted that they received duty paid goods in their
premises on which they paid consideration by way of rate difference and hence they are
correctly entitied to get cenvat credit as duty paid character is Identified, goods already
recelved, properly accounted for and also used for manufacture of excisable goods.

4, Personal hearing in the matter was attended by Shri Rahul Gajera,
Advocate, who reiterated the grounds of appeal and submitted that the impugned SCN
has not doubted payment of central excise duty but has only alleged that
supplementary invoice issued by 2™ stage dealer is not a valid document for taking
cenvat credit; that there have been rate difference and duty has been paid
subsequently by the manufacturer as is evident from invoice and 3 pages list attached
with it; that since duty has been paid, cenvat credit needs to be allowed as has been
heid by CESTAT in many cases including in the cases of Navkar Wires (P) Ltd. reported
as 2006(205) ELT 308(Tri. Del.) and Britannia Industries Ltd. reported as 2010{251)
ELT 385(Tri. Del.).

Findings:-

5. I have carefully gone through the facts of the case, the impugned order,
appeal memorandum and the submissions made by the appellant.

6. The issue to be decided in the present appeal is as to whether the
appellant Is eligible for cenvat credit availed on supplementary invoice issued by the
second stage dealer or not.

7. [ find that the appellant has received duty paid goods in their premises

from second stage dealer, who issued supplementary invoice for rate difference on the
basis of supplementary invoice received from first stage dealer M/s. Hindalco Industries
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Ltd., Ranoli (Vadodara) for the said goods. I find that rate difference has occurred and
differential central excise duty has been paid by the manufacturer of the goods on
account of rate difference and this has not been disputed by the department. The lower
adjudicating authority disallowed cenvat credit only on the ground that the
supplementary invoice Issued by second stage dealer was not a prescribed document
for availment of cenvat credit in terms of Rule 9{1){b) of the CCR. Let's examine this
rule, which is reproduced as under; -

"Ruve 8. Documents and accounts. -

(1) The CENVAT credit shall be taken by the manufacturer or the provider

of output service or input service distributor, as the case may be. on the

basis of any of the following documents, namely.-

(a)

(b)

an invaice issued by-
() a manufacturer for clearance of -

. ¢ R e =

(i} i ;

{v) a2 first stage dealer or a second stage dealer, as the case
may be, in terms of the provisions of Central Excise Rules,
2002 ar

a8 supplementary invoice, issued By a manufacturer or importer of

inputs or capital goods in terms of the prowisions of Central Excise

Rules, 2002 from his factory or depot or from the premises of the

consignment agent of the said manufacturer or importer or from

any other premises from where the goods are sold by, or on behalf
of, the said manufacturer or importer, in case additional amount of
excise duties or additional duty leviable under section 3 of the

Customs Tarilf Act, has been paid, except where the additional

amount of duly became recoverable from the manufacturer or

importer of inputs or capital goods on account of any non-levy or
shovt-fevy by reason of fraud, collusion or any wilful misstatement

or suppression of facts or contravention of any provisions of the

Excise Act, or of the Customs Act, 1962 (52 of 1962) or the rules
made there under with intent to evade payment of duty.

Explanation.- For removal of doubts, & /s clarified that
supplermentary invoice shalf also incivde challan or any other similar
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document evidencing payment of adaditional amount of adaditional
duty leviable under section 3 of the Customs Tariff Act; or
(Emphasis supplied)
7.1 The appellant contends that the invoice was issued by the second stage
dealer in terms of Rule 11 of the Central Excise Rules, 2002 on which they availed
cenvat credit, Rule 11 of the Central Excise Rules, 2002 is reproduced as under:
"Rule 11. Goods to be removed on invoice. -
(1) No exgisable goods shall be remgved from a8 factory or 8 warehouse
except under an invoice signed by the owner of the factory or his
authorized agent and in the case of cigarettes, each such invoice shall alsc
be countersigned by the Inspector of Central Excise or the Superintendent
of Central Excise before the cigarettes are removed from the factory:

Provided that ...

Explanation. - For the purposes of this rule, “first stage dealer” and
second stage dealer” shall have the meanings assigned to them in
CENVAT Cregit Rules. 2002.°

(Emphasis supplied)

F A From the above, 1 find that the invoices issued by the second stage dealer
get covered under Rule 9 of the CCR and supplementary invoice is part and parcel of
the main invoice as excise duty paid through supplementary invoice is duty paid on the
inputs initially supplied by the manufacturer. Hence, I am of considered view that
supplementary invoice Issued under Rule 11 of the Central Excise Rules, 2002 by the
second stage dealer has to be treated as valid document to avail cenvat credit and
cenvat credit availed on the basis of valid supplementary invoice cannot be denied
when there is no dispute regarding duty payment character of the goods and its receipt
and use for manufacture of the final products. Therefore, the supplementary invoice
issued by second stage dealer on the basis of invoice of first stage dealer, which has
been issued on the basis of supplementary invoice issued by the manufacturer, has to
be treated as covered under Rule 9 of the CCR and a valid document for taking cenvat
credit.

7.3 | find that the appellant has received supplementary invoices from the
second stage dealer, who has received supplementary invoices from the first stage
dealer. This case is not a case that the manufacturer has raised supplementary Invoice
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and paid differential Central Excise duty by reason of suppression of facts, willful mis-
statement or mis-declaration. In Cenvat Credit regime, the cenvat cradit of duty paid by
the manufacturer or 1% stage dealer, as the case may be, can be availed as cenvat
credit by the 2™ stage dealer and 5o on to ultimate buyer to prevent cascading effect.
It would not be justified if duty paid by the manufacturer on excisable goods Is not
allowed as cenvat credit to actual user of the goods. The appellant has legitimate right
to avail benefit of credit of the duty paid second time by the manufacturer and hence,
cenvat credit was rightly availed by the appellant. Accordingly, 1 have no option but to
set aside the impugned order. Since availment of cenvat credit is found to be in order,
recovery of interest and imposition of penalty do not arise in this case,

8. In view of above factual and legal position, [ set aside the impugned order
and allow the appeal filed by the appellant.

%, yftawat Zan ot 1 w8 adre & Age sodeE @ 0% @ R e g
9. The appeal filed by the appellant stands disposed off in above terms.
P e
(FAR Fa™)
yrEe (adfrew)
By Read, Post A.D,
To,

| Mys. Mital Copper Industries, ﬂ._ﬁﬂir ﬁai_!!'ﬁfﬁn

SIDC Road,
Veraval (Shaper), Rajkot THATEE 3,
e (), T
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Copy for infgrmation and necessary action to:

1)  The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad
for kind information piease.

2) The Commissioner, GST & Central Excise Commissionerate, Rajkot,

3) The Assistant Commissioner, GST & Central Excise Division-11, Rajkot.

4) Guard File,
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