
1

.F lrffa 6r{d Fcat

v2t22l 1RAJ12016

g :rfia $rtst Ti€fl (Order.llr-Appeal Nit.)

3near 6T ftar6/
Date of Order:

(A)

RAJ -EXC U S-000-APP- I 37-2017 -18

iltr fr.i ff afis,
Date of issLre:

(,)

(iD

(iii)

/i

/

" frr9t) .v

AV
{d 3iriar { /

olO }io

09lD/2016-t7

ft-fl6 /

2 r.07.20t 6

eT

q

11.12.2017 11.12.2017

6-qrf Tidc, 3{lq4-d (Hfr|q), {T*ld {dRT qrfild /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3{w 3rTg-{d/ {.{4a }E-{d/ 3cEFd/ {d[Ils gr.{€d. Affiq tacl( g6i tql{{ rr. +i-s I Jrffrrt{ / 'mtrff dERT sqfiB'r artl

{d 3near t qfli-a: /

Arising oul of above mentioned OIO issued by Add itiona li J o nt/De p uty/Assislanl Commissloner. Cenlral Excise / Servrcc Tax,

Rajkot / Jamnagar / Gandhidhari :

3l+fi6-di & c-ffi 6r ar+I (rd c? /Name&Address of the Appellants & Respondent :-

M/s. Mital Copper Industrics Sttlc Road. Veraval( Shapar),Raj kot-36000'l

{fl lntrr(J$d) n.sfttd #r$.qG:d ffifuf, d{t& ri 3q-qq:d !'lfiqn{} / qfi]"i'1tr ai sqET SrCt d1{{ qit €.frdr tl/
Any person aggrieverl by this Order in-Appeal may {iie an;ppeal to the appropriale authorily in the following way.

rftfi ?r.q 6;jiq Tasla ?trF sd sdrF{ 3lflftq ;aTqrE4tlT * cF 3,q-=, i;A-q tac1< rftr 3ifira-{F 1944 *I rr'{T 358 ;
#i=t"" # ,m#;: 1994 fI urrr e6 * ndJra ffifd*d -rrd EI dr q6it t l/ "

Appeal to Cusloms, Excise & Servce Tax Appellate Tribunal under Seclion 358 o{ CEA. 1944 / Under Section 86 of lhe

Finance Act, 1994 an appeal lies lo:
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The appeat to the Appellate Tribunal shall be fled in quadftrplicate rn form EA-3 / as prescribed under Rule 6 of Cenlral

Excise (Appeal) Rules, 2001 and shall be accompanied againsl one which al leasl should be accompanied by a fee of Rs.

1.0OO/. Rs.5000/. Rs10,000/ where arnount of duty demand/interest/penally/refund is uplo 5 Lac 5 Lac to 50 Lar and

above 50 Lac respectively in the form of crossed bank drafl in favour of Asst. Regislrar of branch ol any nominaled public

seclor bank of the place where the bench of any nomrnaled public seclor bank of the place wherc lhe bench of lhe Tribunal

is situated Application made ior grant of sla/ shall be accornpanied by a fee of Rs 5001
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The appeal under sub seclion (1) of Seciion 86 of lhe Finance Acl 1994, 10 the Appeilate Tribunal Shall be fi,ed in

quadrupiicate in Form S.T5 as prescribed under Rule 9(1) of the Servrce Tax Rules. 1994, and Shall be accornpanied by a

copy oi the order appealed againsl (one of which shall be cerlified copy) and shou{d be accompanied by a fees o, Rs.

1000/ where lhe amount of service lax & interesl demanded & penalty levied of Rs 5 Lakhs or less, Rs5000/ where lhe

amounl of servrce tax & inlerest demanded I penaliy levied is more lhan five lakhs but nol exceeding Rs Fifty Lakhs.

Rs.10.000/ where the amounl oi seruice ta)( & inlerest demanded & penally levied is more than filiy Lakhs rupees, in ihe
form of crossed bank drafi in-favour ol lhe Assislanl Registrar of the bench o{ nominated Public Secior Bank of lhe place
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The appeal under sub section (2) and 12A) of lhe seciion 86 lhe Finance Act 1994, shall be filed tn For ST.7 as prescribed

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Cenlral Excise or Commissioner Cenlral Excise (Appeals) (one of which shall be a certified copy) and copy of lhe order
passed by lhe Commissioner aulhorizrng the Assislanl Commissioner or Deputy Commissroner of Central Excise/ Service Tax
to file the appeal before the Appellale Tribunat
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For an appeal lo be filed before lhe CESTAT, under Seclion 35F of the Cenlral Excise Act, 1944 which is also made
app|cable to Service Tax under Seclion 83 of the Finance Act, 1994. an appeal aqainsl this order shall lie before the Tribunal

on paymeol of 10o/o of the duly demanded where duty or duly and penally are in dispute or penally. where penalty alone is in

dispute, provided the amounl oi pre'deposil payable would be subjecl to a ceiling oI Rs 10 Crores.

Under Cenlral Excise and Service Tax. 'Duty Demanded" shall include :

(l) amounl determined under Section 11 Di

(i) amount of eTroneous Cenval Credil laken:
(rii) amounl payable under Rule 6 of the Cenvat Credil Rules

p.ovrded furlher thal lhe provisions of lhis Section shall nol apply to lhe slay application and appeals pending betore

any appellate authorily prror lo the commencement ol lhe Finance (No.2) Act.2014.
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Rovision application to Govemmenl of lndia:
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f*qr rdl Eriil't I'
A revision applicalion lies io the L,nder Secretary to the Governmenr of lndra Revisron Applicalion Unit, Nlinistry ol Finance.
Deparlmenl of Revenue. 4lh Floor Jeevan Deep Buiiding, Parliament Slreel, New Delhi 110001. under Seclion 35EE ot lhe
CEA 1944 rn respecl of the following case. governed by first proviso to sub-section (l) of Section 358 ibidl
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En-fi er<r{ rrB i' Fafr * r68ra 6 nlfu Fr/
!n case of iny loss of gtods where the loss occurs in lransit from a {actory lo a warehouse or lo anolher factory or f.om one
warehouse to anolher during lhe course of processing of lhe goods In a warehouse or rn slorage whether in a faclory or in a

,rr;I + ?] E-dl ott a."lr fl #F F ,? F? r. ?ApTq p rf{i d Frd @ srt JIg 6d-s ];rz er* lr cp rc-dr.t a
rEi rt ?I eIIl:: iF Erar H rc( qr I'r fu F 4rJ1 4 t /

in case of rebale of duly of excise on goods exporled lo any country or lerriiory outside lndia of on excisable maierial used rn

lhe manuiaclure of lhe goods which are exporled to any country or te.ritory outsrde lndia

qli r.crd fl"6 +T Trrar4 fuq i{frr r|d + ETF{ Aq]a qr }I.la +l fiF fu,i fu-sr as-r tt /

in case of goods exporled oulside lndia exporl lo Nepal or Bhulan, wilhout payment of duty

{ftFYd racr( 6 Jaqrad ?ti6 6 slrrala fi iaI S sqA ;rglz as 3rli}A'qq q4 a{+ BFld crqlrrai * {d qEc 6I ,rl t 3tr{ i-$
irerr al :nq+a (lrqrf,) + 

-erRT ii# vftG'qq (a 2). 1998 €r efiT 109 + r+r F'qa 6r ?ri'arfrs 3ffqr Fffr{Gf* q{ trr drd fr
qrfra 16(' rri fru
Credil of any duly allowed to be ulilized towards payment of excise duty on finai producis under lhe provisons of lhis Acl or

lhe Rules made there under such order is passed by the Commissioner (Appeals) on or afler lhe dale appointed under Sec

109 of the Finance (No2) Act, 1998
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T?.i qFI fi a;fia r;qa ?rq ]rtftsr 1944 s tr. 35-fT &:r Pii+=,8 f ]..rJ"t + qrsz, + .rp cl lP-6 i u=
Ffrrd fl i]fr arGu i
The above application shall be made in duphcate in Forrn No EA 8 as specified under Rule I of Cennal Excise {Appeals)
Rules. 2001 withio 3 monlhs lronr lhe dale on which the order soughl to be appealed againsl is communicaled and shall be

accompanied by lwo copies each of the OIO and Order In Appeal ll should also be accompanied by a copy of TR-6 Chalian

evidencing payment of prescnbed Iee as prescribed under Seclion 35-EE of CEA, 1944. under l\rajor Head of Accounl

r;rir8rlrr ftae-d } €Fr ffia rdrri: tt;+ {' }?ErJf # lr;r 7?F
*d sa.a rra s{ drs rq} sr r€S $'i{ ft a'rcq zool 6r sI ]7Ia B{T ar,, IF qft +iara r+s sfi ars lq} d;?nEr Fi al
sqi tooo I 6T srrrdrd f+ql Gr\r I

The revision appiication shall be accornpanied by a fee of Rs 200! where lhe amounl involved in Rupees One Lac or less

and Rs 1000/ where the amount involved rs mole than Rupees One Lac

qfr gr ,rrd?r p 
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ln cise. if the order co]/ers various numbers ot order- in Ongrnal, Iee for each O.lO. should be paid in the aioresaid manner,

not wilhstanding the iacl that lhe one appeal to ihe Appellanl Tribunal or the one applicalion lo lhe Central Govt. As the case

may be, is filled lo avoid scriplofla work if excising Rs 1 lakh fee of Rs 100/ for each

qrnqstRra Fqrqrf,q 9]F6 
. vEqqF 1975 + sraff-$ I + 3l.dsr,{ {d }rlfl qs Fraa 3fliel 6r cft w Gl]ifta 650 nci 6r
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One copy'ot apptrcalion or O lO. as lhe case may be, and the order of the adjudicaling authority shall bear a court fee stamp

of Rs 650 as prescribed under SchedLrle'l in terms of the Courl Fee Acl 1975 as amended.

frrsr ?ro6. a-jTq riqE ?rEfi sd +dl4a 3r{fdi4 qrqrfffllr (6rt EF}) lffiI, 1982 l, qF]a qd :f;q {rdFfi a]4f,t +1
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Allentlon is also invited lo the rules covenng lhese and other relaled matlers coniained in lhe Customs Excrse and Servrce

Appellate lrbular IPIo(edurer RJps 198?
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www cbec.gov.rn +t -o F+i t /
For the eltboraie, detaiied and latesi provrsions relaring ro filing of appeal to the hrgher appellaie authorily, the appellanl may

reler io rhe Deparlme.lidr $eosrle www.be'.gor 11
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:: ORDER-IN-APPEAL ::

M/s. Mital Copper Industries, SIDC Road, Veraval (Shaper), Rajkot

(hereinafter referred to as "the appellant") filed the present appeal against Order-in-

Original No. 09iDl2016-17 dated 21.07.2016 (hereinafter referred to as "the impugned

order') passed by the Assistant Commissioner, Central Excise Division - II, Rajkot

(hereinafter referred to as "the lower adjudicating authority").

2. The facts of the case are that the appellant had availed cenvat credit on

the basis of supplementary invoice issued by a Second Stage Dealer M/s. Fairdeal

Commodity Solution, Rajkot which is not a prescribed document for availment of cenvat

credit in terms of provisions contained in Rule 9(1Xb) of the Cenvat Credit Rules, 2004

(hereinafter referred to as "the CCR"). Show Cause Notice No. IV/03-09/D/2015-16

dated 28.03.2016 was issued proposing recovery of Rs. 3,65,928/- under Rule 14 of the

CCR read with Section 11A(5) of the Central Excise Act, 1944 and interest under Section

11AA of the Central Excise Act, 1944 and imposition of penalty under Rule 15(2) of the

CCR read with Section 11AC of the Central Excise Act, 1944. The lower adjudicating

authority vide impugned order disallowed cenvat credit of Rs. 3,65,928/- under Rule 14

of the CCR read with Section 114(5) of the Central Excise Act, 1944, ordered recovery

of interest under Rule 14 of the CCR read with Section 11AA of the Central Excise Act,

1944 and imposed penalty of Rs. 3,65,928/- under Rule 15(2) of the CCR read with

Section 1lAC of the Central Excise Act, 1944.

3. Being aggrieved with the impugned order, the appellant flled the present

appeal, interalia, on the following grounds: -

3.1 The impugned order disallowing cenvat credit and imposing penalty is

illegal, improper and invalid, inasmuch as the same has been issued without taking

submissions made by the appellant. The lower adjudicating authority has also ignored

the decisions in case of Britannia Industries Ltd. reported as 2010(251) ELT 385(Tri.

Del.) and Navkar Wires (P) Ltd. reported as 2006(205) ELT 308(Tri. Del.), wherein it

has been held that lnvoices as well as supplementary invoices of dealer need to be

construed as having been issued under Rule 11 of the Central Excise Rules, 2002.

3.2 It is settled legal position that the lower adjudicating authority is bound to

follow the decision of higher forum and in support relied on following decisions:

(i) Ruchi Soya Industries Ltd. - 2015 (318) ELT 309 (Tri. Det.);

(ii) Inductotherm (India) Pvt. Ltd. - 2010 (251) ELT a9a (Guj.);

(iii) Topland Engines Pvt. Ltd. - 2006 (199) ELT 209 (Guj.);

(iv) Indian Oil Corporation Ltd. - 2003 (152) ELT 128 (Tri. Det.);

#\
3
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3.3 The appellant pleaded that cenvat credit has been availed on the strength

of supplementary invoice issued by a second stage dealer that the invoice was issued

by the second stage dealer in terms of Rule 11 of the Central Excise Rules, 2002 on

which cenvat credit was availed; that second stage dealer is covered by the Central

Excise Rules, 2002 and hence cenvat credlt availed on the same cannot be denied as it

is document prescribed under Rule 9(1)(a)(iv) of the CCR and relied on case law of

Britannia Industries Ltd. reported as 2010(251) ELT 385(Tri. Del.); that there is no

doubt that duty has been paid by the second stage dealer and goods have been

received by the appellant and so denial of cenvat credit is unwarranted as per case law

of Navkar Wires (P) Ltd. reported as 2006(205) ELT 308(Tri. Del.).

3.4 The appellant submitted that they received duty paid goods in their

premises on which they paid consideration by way of rate difference and hence they are

correctly entitled to get cenvat credlt as duty paid character is identified, goods already

received, properly accounted for and also used for manufacture of excisable goods.

4. Personal hearing in the matter was attended by Shri Rahul Gajera,

Advocate, who reiterated the grounds of appeal and submitted that the impugned SCN

has not doubted payment of central excise duty but has only alleged that

supplementary invoice issued by 2nd stage dealer is not a valid document for taking

cenvat credit; that there have been rate difference and duty has been paid

subsequently by the manufacturer as is evident from invoice and 3 pages list attached

with it; that since duty has been paid, cenvat credit needs to be allowed as has been

held by CESTAT in many cases including in the cases of Navkar Wires (P) Ltd. repoded

as 2006(205) ELT 308(Tri. Del.) and Britannia Industries Ltd. reported as 2010(251)

ELT 385(Tri. Del.).

Findinss:-

5. I have carefully gone through the facts of the case, the impugned order,

appeal memorandum and the submissions made by the appellant.

6. The issue to be decided in the present appeal is as to whether the

appellant is eligible for cenvat credit availed on supplementary invoice issued by the

second stage dealer or not.

7. I find that the appellant has received duty paid goods in their premises

from second stage dealer, who issued supplementary invoice for rate difference on the

basis of supplementary invoice received from flrst stage dealer M/s. Hindalco Industries

4
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Ltd., Ranoli (Vadodara) for the said goods. I find that rate difference has occurred and

differential central excise duty has been paid by the manufacturer of the goods on

account of rate difference and this has not been disputed by the depatment. The lower

adjudicating authority disallowed cenvat credit only on the ground that the

supplementary invoice issued by second stage dealer was not a prescribed document

for availment of cenvat credit in terms of Rule 9(1)(b) of the CCR. Let's examine this

rule, which is reproduced as under: -

"Rule 9. Documents and accounts. -

(1) The CENVAT credlt shall be taken by the manufacturer or the provider

of output service or input seruice dlstributor, as the case may be, on the

basls of any of the following documents, namely:-

(a) an invoice issued by-

(i) a manufacturer for clearance of -
/ft
I t,/

0r) .... ..;

(i0

(iii)

(iv)

mav be, in terms of the provisions of Central Excrse Rules,

2002; or

(b) a supplementary invoice, issued by a manufacturer or impofter of

inputs or capital goods in terms of the provisions of Central Excise

Rules, 2002 from his factory or depot or from the premises of the

consignment agent of the said manufacturer or impoter or from

any other premises from where the goods are sold by, or on behalf

of, the said manufacturer or importer, in case additional amount of

excise duties or additlonal duty leviable under sedion 3 of the

Customs Tariff Act, has been paid, except where the additional

amount of duty became recoverable from the manufacturer or

impofter of inputs or capital goods on account of any non-levy or

short-levy by reason of fraud, collusion or any wilful mlsstatement

or suppression of facts or contravention of any provisions of the

Excise Act, or of the Customs Act, 1962 (52 of 1962) or the rules

made there under with intent to evade payment of duty.

Explanation.- For removal of doubts, it is clarified that

supplementary invoice shall also include challan or any other similar

a first .9
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6

document evidencing payment of additional amount of additional

duty leviable under section 3 of the Customs Tariff Ad; or

(Enphasis supplied)

7.1 The appellant contends that the invoice was issued by the second stage

dealer in terms of Rule 11 of the Central Excise Rules, 2002 on which they availed

cenvat credit. Rule 11 of the Central Excise Rules, 2002 is reproduced as under:

"Rule 77, Goods to be removed on invoice, -

(1) No excisable goods shall be removed from a fadorv or a warehouse

except under an lnvoice slsned bv the owner of the h

authorized asent and in the case ofcigarettes, each such invoice shall also

be countersigned by the Inspedor of Central Excise or the Superintendent

of Central Excise before the cigareffes are removed from the factory:

Provided that

Provided fufther that ........

Explanation. - For the ourposes of this rule. "first stage dealer" and

"second staoe dealer" shall have meaninos assioned to them in

CENVAT Credit Rules. 2002."

(Emphasis supplied)

7.2 From the above, I flnd that the invoices issued by the second stage dealer

get covered under Rule 9 of the CCR and supplementary invoice is pad and parcel of

the main invoice as excise duty paid through supplementary invoice is duty paid on the

inputs initially supplied by the manufacturer. Hence, I am of considered view that

supplementary invoice issued under Rule 11 of the Central Excise Rules, 2002 by the

second stage dealer has to be treated as valid document to avail cenvat credit and

cenvat credit availed on the basis of valid supplementary invoice cannot be denied

when there is no dispute regarding duty payment character of the goods and its receipt

and use for manufacture of the final products. Therefore, the supplementary invoice

issued by second stage dealer on the basis of invoice of first stage dealer, which has

been issued on the basis of supplementary invoice issued by the manufacturer, has to

be treated as covered under Rule 9 of the CCR and a valid document for taking cenvat

credit.

7.3 I find that the appellant has received supplementary invoices from the

second stage dealer, who has received supplementary invoices from the first stage

dealer. This case is not a case that the manufacturer has raised supplementary invoice

slq-
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and paid differential Central Excise duty by reason of suppression of facts, willful mis-

statement or mis-declaration. In Cenvat Credit regime, the cenvat credit of duty paid by

the manufacturer or 1$ stage dealer, as the case may be, can be availed as cenvat

credit by the 2nd stage dealer and so on to ultimate buyer to prevent cascading effect.

It would not be justifled if duty paid by the manufacturer on excisable goods is not

allowed as cenvat credit to actual user of the goods. The appellant has legitimate right

to avail benefit of credit of the duty paid second time by the manufacturer and hence,

cenvat credit was rightly availed by the appellant. Accordingly, I have no option but to

set aside the impugned order. Since availment of cenvat credit is found to be in order,

recovery of interest and imposition of penalty do not arise in this case.

8. In view of above factual and legal position, I set aside the impugned order

and allow the appeal flled by the appellant.

$ffi rqnr rd' fI r€ 3r+fr fir ftveRT 5T{tfld ilt+ t fuqr ilrdr tl

The appeal filed by the appellant stands disposed off in above terms.

7
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\AT
c

3nTfd (3Tfi-dE)

To,

Bv Reod. Post A.D.

M/s. Mital Copper Industries,

SIDC Road,

Veraval (Shaper), Rajkot

t. frililaiv{Ts$r,
rrs3niefffu,

t{rfr (rnr{), rrfitc

1)

Coov For information and necessarv action to:

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad

for kind information please.

The Commissioner, GST & Central Excise Commissionerate, Rajkot.

The Assistant Commissioner, GST & Central Excise Division-ll, Rajkot.

Guard File.

)

)

)

2

3

4
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