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:: ORDER IN APPEAL ::

M/s. Vinayaka Tours, Holiday Corporate Centre, Nutan Nagar Main Road,

Rajkot (hereinafter referred to as'the appellant') has filed the present appeal, against

Order-ln-Original No. 15/Sl-i2016 dated 22.09.2016 (hereinafter referred to as 'the

impugned order) issued by the Assistant Commissioner, Service Tax Division,

Rajkot(hereinafter referred to as'the lower adjudicating authority').

2. Briefly stated facts of the case are that search operation had been carried

out on 07.01.2013 at business premises of the appellant, which revealed that the

appellant had obtained Service Tax Registration No. AAlFV5149GSD001 w.e.f.

10.07.2072 and was engaged in arranging packaged tour to their customers within

territory of Rajkot by obtaining franchisee of M/s. Bonton Tours hrt. Ltd., Mumbai

(hereinafter referred to as "Bonton") and for that they had entered into agreement

dated 30.11.2011; that the appellant was also booking air tickets as per requirement of

customer; that Bonton had raised invoices including services tax in name of the

customer with copy to the appellant through e-mail, the appellant collected payment

from the customers by preparing cash credit memo and not by giving invoices issued by

Bonton; that the appellant had never issued invoices to their customers; that the

appellant had collected total amount as per the invoice issued by Bonton in name of

customer and deposited the same into account of Bonton; that the appellant was

receiving 3o/oto 4o/o commission from Bonton; that the appellant started collecting extra

amount from customers when they did not get commission from Bonton; that the extra

amount differed from customer to customer; that the appellant had shown extra

amount under the head "handling charges"; that the appellant did not pay service tax

on this extra amount collected from customers. This caused issuance of SCN dated

16.05.2016 to the appellant for recovery of Rs. 3,16,8921- under Section 73(1) of the

Finance Act, 1994 (hereinafter referred to as "the Act') under taxable category of

"Business Auxiliary Services" along with interest thereon under Section 75 of the Act

and penalties under Section 76,77 and 78 of the Act. The said SCN was adjudicated

vide the impugned order by the lower adjudicating authority, who confirmed demand of @.-=
Rs. 3,16,892/- under Section 73(2) of the Finance Act, 1994 and appropriated Rs.

25,2201- paid by the appellant; recovery of interest under Section 75 of the Act;

imposed penalty under Section 77(2) and 78 of the Act and dropped penalty under

Section 76 of the Act.

3' Being aggrieved by the impugned order, the appellant has preferred the present

appeal on the grounds as under:
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Appeal No: Y2/275 I RAJ 12016

3.1 They have not provided any service related to Air Travel and hence they

were not liable to pay service tax on taxable category of Air Travel Agent; that Bonton

had provided services and issued invoice to the customers and collected service tax, the

appellant collected the amount as per invoice including service tax from the customers

on behalf of Bonton and deposited into account of Bonton; that Bonton was required to

pay service tax in Government account and not the appellant.

3.2 The lower adjudicating authority has demanded service tax from the

appellant considering services provided by the appellant to Bonton under Business

Auxiliary Service, which is not correst. The appellant had not provided any BAS to

Bonton and not charged any amount to Bonton and whatever amount has been

charged by the appellant from the customer over and above value of services provided

by Bonton was nothing but handling charges and/or profit of the appellant. No service

tax can be charged on the same from the appellant. The appellant was required to incur

some expenses for providing service to the customers of Bonton which was not being

reimbursed by Bonton and hence amount charged by the appellant has no connection

with the services provided by Bonton and cannot be considered as BAS provided to

Bonton. The appellant has not earned commission income, the amount charged by the

appellant over and above the amount charged by Bonton was not commission income.

3.3 The appellant is entitled for threshold limit of Rs. 10 lakhs as they were

not using any brand name of Bonton because the appellant had not issued any invoices

in the name of Bonton.

3.4 The appellant relied upon following case laws with refence to penalty not

to be imposed on them:

(i) Bright Security Services & Labour Contractor reported as 2012 (26) STR 342 (Tri. Bang.);

(ii) R. Deivendran repoded as 2009 (15) STR 256 (Tri. Chennai);

(iii) Globel Software Solutions (P) Ltd. reported as 21tt (24) STR 707 (Tri. Chennai):

(iv) Tamil Nadu Housing Board reported as 7994 (74) ELT 9 (SC);

(v) SVM Nett Project Solutions PW. Ltd. repofted as 20i0 (17) STR 298 (Tri. Banq.)

4. Personal hearing in the matter was attended by Shri Rushi Upadhyay,

chartered Accountant, who reiterated the grounds of appeal and also submitted a

written submission dated 09.10.2017 and emphasized decision of CESTAT in the case of

Greenwich Meridian Logistics (India) M. Ltd.

The appellant vide submission dated 09.10.20L7 has submitted that the

4

4.t
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appellant had put forth argument before the lower adjudicating authority that whatever

differential amount has been earned by the appellant i. e. difference between the

amount collected from the customer and amount deposited to airlines for the ticketing

is nothing but the proflt of the appellant and the same cannot be liable to service tax

under the category of "Business Auxiliary Services"; that revised calculation sheet of

liability considering profit margin on which service tax is not required to be paid. The

appellant relied upon case law of Greenwich Meridian Logistics (lndia) tut. Ltd. reported

as 2016 (4) TMI 547 - CESIAT Mumbai.

Findings:

5. I have carefully gone through the facts of the case, the impugned order,

appeal memorandum and the written as well as oral submissions of the appellant. The

issues to be decided in the present appeal are that (i) whether condonation of delay

should be accepted; (ii) whether servlce tax on differential amount under name of

handling charges collected by the appellant is payable by them or not.

6. The appellant filed the present appeal after 87 days of receipt of the

impugned order along with application for condonation of delay on 20.72.20L6 showing

date of receipt of the impugned order as 24.09.20t6 in Form ST-4. The appellate

authority is empowered under Section 35 of the Central Excise Ad, 1944 to condone

delay of 30 days beyond normal period of filing appeal within 60 days on justified

ground. The assessee has given reason of delay as non-availability of authorized person

to take decision whether impugned order to be accepted or appeal to be filed or not

vide affidavit on oath. I am, therefore, inclined to condone delay of 27 days in filing

appeal and proceed to decide the appeal on merits.

7. I flnd that the appellant was providing services related to arrangement of

packaged tour to customers after obtaining franchisee from Bonton through an

agreement dated 30.11.2011. The appellant was forwarding requirements of customers

related to packaged tours to Bonton and the rates were being fixed by Bonton and were

being communicated to the customers through the appellant. The packaged tours were

being offered by Bonton but the appellant was a link between Bonton and customers

and the appellant was collecting amount over and above flxed by Bonton through

invoices in name of Bonton; that this excess amount was being collected by the

appellant as handling charges but they did not collect service tax on this amount being

collected as handling charges. I find that the appellant had collected total amount as

per the invoices issued by Bonton from the customers and deposited those amount into

account of Bonton. I also find that the appellant had issued cash credit memo to the

5
,.7
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customers for collection of the amount charged by Bonton and was not giving the

invoices issued by Bonton to the customers. Thus, the appellant provided their services

to customers as well as Bonton and for this they received 3o/o-4o/o commission from

Bonton as per Commission Disbursement Structure Agreement for bringing customers

to Bonton for packaged tour. I further find that the appellant did not get amount in

some cases from Bonton and hence the appellant started collecting extra amount over

and above total value shown in the invoices issued by Bonton. I find that the appellant

has collected extra amount over and above total value of invoices (issued by Bonton)

from respective customers for providing services of arrangement of packaged tour

and/or booking of tickets calling this extra amount as "handling charges".

7.L All these facts establish that the appellant arranged packaged tour of

Bonton to customers and promoted packaged tours of Bonton with whom they had

franchisee agreement but collected extra amount from their customers directly.

7.2 It is a fact that the appellant had provided services of packaged tours to

customers and promoted packaged tours of Bonton. I find that the nature of services

provided by the appellant, it can be appropriately classifiable under taxable category of

"Business Auxiliary Services", which defines under Section 65(19) as under:

"19 "business auxiliary seruice" means any seruice in relation to-

(t) promotion or marketing or sale of goods produced or

provided by or belonging to the client; or

(ii) promotion or marketing of service provided by the client; or

(iii) any customer care seruice provided on behalf of the client;

or

(iu) procurement of goods or seruices, which are inputs for the

client; or

Explanation - For the removal of doubts, it is hereby declared that

for the purposes of this sub-clause, "inputs" means all goods or

seruices intended for use of the client;

(v) production or processing of goods for, or on behalf of, the

client; or

(vD provision of seruice on behalf of the client; or

a seruice incidental or auxiliary to any activity soecified in

sub-clauses /i) to /vi). such as billins. issue or collection or

recoverv of cheoues. Davments. maintenance of accounts

inventory management, evaluation or

6

(vii)

and remittance,

Page No.6 of 8



Appeat No: VZ I 27 5 I RAJ I 201 6

development of prospective customer or vendot public

relation serutces, management or superuision,

and includes a comm$Ston but does not include

any activity that amounts to manufacture of excisable goods.

Explanation - For the removal of doubt, it is hereby declared that

for the purposes ofthis clause, -
(a) "commission aoent" means anv oerson who acts on behalf of

nother le of

orovision or of seruices. for a considera . and includes

anv Derson who. while actino on behalf of Derson -
or documents of title to such

liil rnllerf< na nt of sale of such or

7

or

(iii) for collection or Davmen t for such ooods or

Servtces; or

(iv) Undertakes anv activities relatins to such mle or

or

(b) "excisable goods' has the meaning assigned to it in clause (d)

of sedion 2 of the Central Excise Act, 1944(1 of 1944);

(c) "manufacture" has the meaning assigned to it in clause (f) of

section 2 ofthe Central Excise Act 199(1 of 1944);"

(Emphasis supplied)

7.3 In view of the above facts, the service provided by the appellant can be

appropriately classiflable under the taxable category of "Business Auxiliary Service" and

the appellant is liable to pay service tax on income generated by way of collecting extra

amount from their customers. The appellant relied upon case law of Greenwich

Meridian Logistics (lndia) M. Ltd. reported as 2016 (4) TMI 547 - CESTAT Mumbai

whereas I find that facts of the said case law are different from the facts of the present

appeal, as the said case is about commission received from shipping lines for

purchase/sale of space/slots for ocean transport of containers.

8. The appellant argued that they are entitled for threshold exemption upto

Rs. 10 lakhs as they did not use brand name of Bonton. I find that threshold exemption

available, as per Notification No. 6/2005-5T dated 01.03.2005 as amended vide

Notification No. 33/2012-5T dated 20.06.2012, stipulated that the service provider can

avail exemption from service tax leviable on taxable services of aggregate value not

exceeding limlt of Rs. 10 lakhs, only if the service provider is not using brand name /
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trade name of another person. I find that tne appetlant in this case had collected money

from customers using name of Bonton and the invoices were issued by Bonton and

given to the customers through the appellant only. This fact makes it very clear that the

brand name of Bonton was used by the appellant for providing services and retaining

amount for themselves. Therefore, I find that the appellant is not entitled for threshold

exemption in this case.

9. In view of above, I uphold the impugned order and reject the appeal flled

by the appellant.

tr

q.r

9.1

iTftrrdf ,<m rS ft r$ srfta q,t fftrerqr rq{trd rftfi t fuqr snr tr

The appeal flled by the appellant stands disposed off in above terms.

ifiITR
5

3rgffr (3roffi)
Bv R.P.A.D.

To

Copy for information and necessarv action to!

2)

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad

for kind information please.

The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

The Assistant Commissioner, GST & Central Excise Division-I, Rajkot.

Guard File.

3)
4)

(

1)

M/s. Vinayaka Tours,

Holiday Corporate Centre,

Nutan Nagar Main Road,

Rajkot

*. Frdr++, $,
rifrB +iqkd if.r,

Trd nrE trfd {ts,

Tffifr}C.
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